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Elmer   Lysfjord   and    Walter    R.    Waldron,    Doing 
Business  as  Aabeta  Co., 

Appellees. 


OPENING  BRIEF  FOR  APPELLANT. 


JURISDICTIONAL    STATEMENT. 

This  is  an  action  for  treble  damages  for  violation  of 
the  antitrust  laws  of  the  United  States  (R.  4,  17-18). 
Original  jurisdiction  of  such  controversies  is  vested  in  the 
district  courts  by  15  U.S.C.A.  §15  and  28  U.S.C.A. 
§1337.  It  was  commenced  under  Section  4  of  the  Act  of 
October  15,  1914  (38  Stat.  731;  15  U.S.C.A.  §15)  for 
an  alleged  violation  of  Section  1  of  the  Sherman  Act  (Act 
of  July  2,  1890,  c.  647,  Sec.  1;  26  Stat.  209;  as  amended, 
15  U.S.C.A.  §1)  (R.  4,  17-18). 

The  District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  was  the  proper  district  court  to  en- 
tertain this  action,  since  The  Flintkote  Company  is  quali- 
fied to  and  does  transact  business   in  that   district    (15 


—2— 

U.S.C.A.  §15)  (R.  41).  (Plaintlfifs  apparently  aban- 
doned the  claims  stated  in  the  First  Amended  Complaint 
for  injunctive  reHef  under  15  U.S.C.A.  §26  and  those 
based  upon  monopoly  prohibited  by  15  U.S.C.A.  §2.) 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  of  this  appeal  pursuant  to  28 
U.S.C.A.  §§1291,  1294(1).  No  direct  review  by  the 
Supreme  Court  may  be  had  in  this  case. 

STATEMENT  OF  THE  CASE. 

For  convenience  and  for  the  purpose  of  more  readily 
identifying  the  parties,  we  shall  throughout  this  brief 
refer  to  appellant,  The  Flintkote  Company,  defendant  be- 
low, as  "defendant,"  or  "Flintkote,"  and  to  appellees  El- 
mer Lysfjord  and  Walter  R.  Waldron,  plaintiffs  below, 
as  "plaintiffs." 

Plaintiffs  are  acoustical  tile  contractors  doing  business 
in  the  City  of  Los  Angeles  under  the  firm  name  and  style 
of  "aabeta  co."  They  established  their  present  business 
in  December  of  1951  or  January  of  1952.  Prior  to  that 
time  plaintiffs  were  employed  as  salesmen  by  R.  W. 
Downer  Company,  an  acoustical  contracting  company,  in 
Los  Angeles.  For  many  years  before  their  employment 
by  the  Downer  company,  plaintiffs  had  been  employed 
by  other  acoustical  contractors  in  the  Los  Angeles  area 
as  applicators  or  salesmen.  Prior  to  the  establishment  of 
aabeta  co.,  neither  plaintiff  had  had  an  acoustical  con- 
tracting business  of  his  own,  and  neither  plaintiff  had 
managed  or  been  engaged  in  the  management  of  an  acous- 
tical contracting  business. 

Flintkote  is  engaged  in  the  business,  among  others,  of 
manufacturing  building  materials,  including  acoustical  tile. 
Flintkote's  acoustical  tile  is  manufactured  in  the  territory 
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of  Hawaii  from  sugar  cane  fibre.  It  is  shiped  from 
Hawaii  to  continental  United  States  by  water  carrier  and 
is  transported  from  the  port  of  entry  directly  to  the  pur- 
chaser thereof.  Flintkote  manufactures  a  variety  of 
shapes,  sizes,  thicknesses  and  styles  of  cane  fibre  acous- 
tical tile.  It  does  not  manufacture  any  mineral  or  in- 
combustible tile.  Flintkote's  acoustical  tile  is  distributed 
only  through  approved  acoustical  contractors;  none  is  sold 
through  lumber  yards  or  building  materials  dealers.  The 
number  of  approved  Flintkote  contractors  in  various  geo- 
graphical areas  is  limited.  With  the  exception  of  the  dis- 
puted period  during  which  plaintiffs  were  doing  business 
in  Los  Angeles  under  the  claim  that  they  were  authorized 
Flintkote  contractors  for  the  Los  Angeles  area,  there  have 
never  been  more  than  three  approved  Flintkote  acoustical 
contractors  in  that  area.  During  the  period  involved  in 
this  case,  R.  E.  Howard  Company,  the  Sound  Control 
Company  (to  Spring,  1952),  Acoustics,  Inc.  (from  June 
3,  1952)  and  Coast  Insulating  Products  were  handling 
Flintkote  tile. 

During  the  summer  and  early  fall  of  1951,  plaintiffs 
who  were  then  salesmen  for  R.  W.  Downer  Company, 
approached  Mr.  Robert  Ragland,  who  was  then  employed 
by  Flintkote  as  a  "sales  engineer"  for  acoustical  tile,  with 
regard  to  plaintiffs  being  approved  as  Flintkote  acoustical 
contractors  if  they  were  to  establish  their  own  business. 
Mr.  Ragland  arranged  a  series  of  meetings  between  plain- 
tiffs and  Mr.  Ragland's  superiors  at  Flintkote,  and,  in  the 
first  part  of  December,  1951,  plaintiffs  were  approved  as 
Flintkote  acoustical  contractors.  There  is  a  dispute  be- 
tween plaintiffs  and  Flintkote  respecting  the  scope  of  that 
approval.  Flintkote  employees  uniformly  testified  that  it 
was  clearly  understood  that  plaintiffs  were  authorized  to 
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do  business  in  the  San  Bernardino-Riverside  area  only 
and  were  prohibited  from  doing  business  in  the  Los  An- 
geles area,  except  in  particular  cases  after  obtaining  ap- 
proval in  advance.  Plaintiffs  contend  that  they  were  au- 
thorized to  do  business  generally  in  both  the  Los  An- 
geles and  the  San  Bernardino  areas  and  take  the  position 
that  to  do  business  in  San  Bernardino  was  a  condition  of 
their  approval  as  Flintkote  contractors  in  Los  Angeles. 
Plaintiffs  submitted  an  initial  order  for  a  carload  of  acous- 
tical tile.  Plaintiffs  established  places  of  business  in  Los 
Angeles  and  San  Bernardino.  The  initial  carload  of 
acoustical  tile  was  duly  delivered  to  plaintiffs'  place  of 
business  in  San  Bernardino,  and  paid  for  by  a  check 
drawn  on  a  San  Bernardino  bank. 

In  early  February,  1952,  Flintkote's  approved  acous- 
tical contractors  in  the  Los  Angeles  area  individually  com- 
plained to  Flintkote  that  plaintiffs  were  doing  business  in 
the  Los  Angeles  area.  Representatives  of  Flintkote  called 
on  these  Los  Angeles  contractors  and  advised  them  that 
plaintiffs  were  supposed  to  be  doing  business  only  in  the 
San  Bernardino-Riverside  area  and  that  Flintkote  had  no 
knowledge  or  information  respecting  the  activities  of 
plaintiffs  in  the  Los  Angeles  area.  The  Los  Angeles 
contractors  were  advised  that  Flintkote  would  investigate 
plaintiffs'  activities  and  take  such  steps  as  Flintkote 
deemed  to  be  proper  under  the  circumstances. 

At  or  about  February  10,  1952,  Mr.  Frank  S.  Harkins, 
then  the  manager  of  Flintkote's  Building  Materials  Di- 
vision, sent  Mr.  Ragland  out  to  investigate  the  activities 
of  plaintiffs.  The  results  of  that  investigation  are  em- 
bodied in  Mr.  Ragland's  report  to  Mr.  Harkins  dated 
February  14,  1952  (Deft.  Ex.  "?').  That  report  stated 
among  other  things  that  plaintiffs  had  a  small  warehouse 
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on  Atlantic  Avenue  in  Bell;  that  they  had  accepted  a 
contract  for  an  acoustical  installation  at  Torrance  and 
had  submitted  a  bid  on  a  job  in  Los  Angeles.  The  evi- 
dence is  in  dispute  with  respect  to  Mr.  Ragland's  knowl- 
edge of  the  existence  of  plaintiffs'  place  of  business  in 
the  Los  Angeles  area.  Ragland  stated  he  did  not  know 
about  this  office  until  he  made  the  investigation  on  which 
his  report  was  based.  Plaintiffs  testified  that  Ragland 
knew  all  about  this  office  long  before,  and  in  fact  had 
been  there  several  times.  There  is  no  direct  evidence  that 
anyone  else  in  Flintkote's  organization  had  any  prior 
knowledge  of  any  of  plaintiffs'  activities  in  the  Los  An- 
geles area. 

On  February  19,  1952,  Mr.  Harkins  sent  Mr.  E.  F. 
Thompson,  Building  Materials  Sales  Manager  for  Flint- 
kote,  to  tell  plaintiffs  that  because  they  were  doing  busi- 
ness in  Los  Angeles  in  violation  of  the  express  under- 
standing that  they  would  not  do  so,  they  were  no  longer 
to  be  considered  approved  Flintkote  acoustical  contractors 
and  would  no  longer  be  permitted  to  purchase  acoustical 
tile  from  Flintkote.  Mr.  Thompson,  after  having  Mr. 
Ragland  advise  plaintiff  Lysfjord  by  telephone  of  the  im- 
pending visit,  proceeded  to  plaintiffs'  Los  Angeles  office, 
taking  with  him  Mr,  Ragland  and  Mr.  Browning  Bay- 
miller,  Flintkote's  Assistant  Building  Materials  Sales 
Manager.  There  is  some  dispute  as  to  what  was  actually 
said  at  the  meeting  of  Messrs.  Lysfjord,  Waldron,  Thomp- 
son, Baymiller,  and  Ragland  at  plaintiffs'  Los  Angeles 
place  of  business  (although  it  is  admitted  that  Thomp- 
son gave  as  a  reason  for  the  cut  off  the  fact  that  plain- 
tiffs were  operating  in  Los  Angeles),  but  the  upshot  of 
the  meeting  was  that  plaintiffs  could  no  longer  purchase 
acoustical  tile  from  Flintkote,  except  that  Flintkote  agreed 


to  supply  tile  in  quantity  sufficient  to  fulfill  any  outstand- 
ing commitments  of  plaintiffs. 

Flintkote  filled  two  small  additional  orders  for  acous- 
tical tile  submitted  by  plaintiffs  pursuant  to  Flintkote's 
aforesaid  agreement. 

Plaintiffs  did  not  make  any  other  arrangement  to  ob- 
tain acoustical  tile  directly  from  the  manufacturer  thereof 
or  to  be  approved  as  acoustical  contractors  by  any  manu- 
facturer of  acoustical  tile.  Plaintiffs  contend  that  they 
were  unable  to  make  such  an  arrangement.  Flintkote  con- 
tends that  there  is  no  evidence  of  such  inability. 

Plaintiffs  paid  more  for  such  acoustical  tile  as  they  pur- 
chased from  persons  other  than  Flintkote  than  the  Flint- 
kote carload  prices  for  similar  acoustical  tile  prevailing  at 
the  time  such  purchases  were  made. 

This  action  was  commenced  on  July  21,  1952.  The  case 
came  on  for  trial  before  a  jury  May  4,  1955. 

Plaintiffs  introduced  evidence  tending  to  prove  the  ex- 
istence of  a  conspiracy  in  restraint  of  trade  among  the 
acoustical  contractors  in  the  Los  Angeles  area.  Flintkote 
objected  to  this  evidence  on  the  ground  that  no  connec- 
tion with  Flintkote  was  shown.  The  evidence  consisted 
of  the  so-called  "take-off  sheets"  which  plaintiffs  had  ob- 
tained during  their  employment  by  the  R.  W.  Downer 
Company  (Pltf.  Exs.  18  through  28)  and  certain  files  and 
records  obtained  from  the  other  acoustical  contractors 
(Pltf.  Exs.  29  through  35).  Plaintiffs  also  testified  to 
certain  conduct  of  the  other  contractors  which  might  in- 
dicate a  conspiracy  or  agreement  among  them.  It  may 
be  inferred  that  the  purpose  of  the  conspiracy  among  the 
contractors  was  to  fix  prices  and  allocate  jobs  among  them 
for  public  works. 
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Plaintiffs'  theory  was  that  the  other  contractors  wished 
to  protect  themselves  and  their  price-fixing  and  job-allo- 
cating arrangement  from  competition  by  plaintiffs  and,  to 
that  end,  asked  Flintkote  to  refuse  to  deal  with  plaintiffs. 
Flintkote  then,  according  to  plaintiffs'  theory,  joined  with 
the  contractors  and,  in  furtherance  of  the  conspiracy,  re- 
fused to  deal  further  with  plaintiffs.  Flintkote  contends 
that  no  evidence  was  introduced  tending  to  connect  Flint- 
kote with  any  conspiracy  which  may  have  existed  among 
the  contractors. 

Flintkote's  position  is  that  it  in  good  faith  approved 
plaintiffs  as  Flintkote  acoustical  contractors  in  the  San 
Bernardino-Riverside  area  upon  the  express  condition  that 
plaintiffs  do  no  business  in  the  Los  Angeles  area.  In 
contravention  of  that  express  condition,  plaintiffs  in  fact 
established  a  place  of  business  in  Los  Angeles.  Flintkote 
unilaterally  determined  that  such  conduct  on  the  part  of 
plaintiffs  made  them  undesirable  customers  and  Flintkote 
thereupon  refused  to  deal  further  with  plaintiffs.  Flint- 
kote had  no  knowledge  or  information  respecting  the  ex- 
istence of  any  conspiracy  of  any  kind  among  the  acous- 
tical contractors  in  Los  Angeles  and  did  not  join  in  or 
consciously  act  in  furtherance  of  any  such  conspiracy. 
The  Los  Angeles  Flintkote  contractors  complained  to 
Flintkote  about  plaintiffs  because  they  had  been  advised 
by  Flintkote  that  Flintkote  tile  would  be  sold  to  only  three 
contractors  in  Los  Angeles,  but  Flintkote  did  not  agree 
with  any  acoustical  contractor  to  refuse  to  deal  with 
plaintiffs  or  to  take  any  other  action  with  respect  to  them. 

Flintkote  moved  for  directed  verdict  at  the  close  of 
plaintiffs'  case  and  at  the  close  of  all  the  evidence  on  the 
ground  that  no  evidence  had  been  introduced  tending  to 
show  Flintkote's  knowledge  of  or  participation  in  any  con- 


splracy.  In  connection  with  those  motions  Flintkote  moved 
to  strike  all  evidence  of  acts  or  conduct  of  the  contractors 
on  the  ground  that  they  could  not  be  attributed  to  and 
were  not  binding  upon  Flintkote,  absent  a  showing  that 
Flintkote  and  the  contractors  were  co-conspirators.  Said 
motions  and  Flintkote's  timely  motion  for  judgment  not- 
withstanding the  verdict  were  denied. 

Plaintiffs  were  permitted  to  testify  over  Flintkote's  ob- 
jections respecting  certain  declarations  allegedly  made  to 
plaintiffs  by  Mr.  Ragland.  Those  declarations  were  en- 
tirely historical  in  nature.  There  was  no  showing  that 
Mr.  Ragland  was  authorized  by  Flintkote  to  make  the 
declarations  in  question  or  that  they  were  made  in  the 
course  of  his  performance  of  any  duties  for  his  employer 
or  were  in  any  way  connected  with  his  employment.  The 
declarations  related  to  certain  contacts  between  Flintkote 
and  some  of  the  contractors,  including  an  alleged  meet- 
ing at  which  threats  of  boycotting  Flintkote  were  sup- 
posed to  have  been  made.  This  testimony  was  detrimental 
to  and  contrary  to  the  position  taken  by  Flintkote  at  the 
trial.  (Mr.  Ragland  denied  making  the  declarations,  and 
all  the  persons  said  to  be  participants  in  the  alleged  con- 
tacts denied  that  such  incidents  occurred.)  Plaintiffs' 
testimony  in  this  regard  was  allowed  to  remain  in  evi- 
dence over  repeated  motions  to  strike. 

Certain  evidence  respecting  plaintiffs'  damages  was  in- 
troduced over  Flintkote's  objections  that  the  same  was 
speculative,  without  foundation  in  fact,  palpably  errone- 
ous in  some  instances,  and  in  part  relating  to  a  period  in 


excess  of  the  maximum  period  for  which  plaintiffs  might 
be  entitled  to  damages  in  this  action.  Flintkote's  position 
was  that  plaintiffs  were  entitled  to  recover  damages,  if 
at  all,  only  with  respect  to  injury  sustained  by  reason  of 
the  failure  of  Flintkote  to  supply  tile  to  plaintiffs  prior 
to  July  21,  1952,  the  date  of  filing  the  complaint  in  the 
action.  Plaintiffs  took  the  position  that  they  were  en- 
titled to  recover  damages  resulting  from  the  failure  of 
Flintkote  to  supply  tile  to  them  up  to  the  time  of  trial, 
and  much  of  the  evidence  related  to  the  period  proposed 
by  plaintiffs.  Flintkote  requested  jury  instructions  re- 
garding damages  in  accordance  with  its  theory.  The 
Court  instructed  in  accordance  with  plaintiffs'  theory. 

FHntkote  contends  that  the  court's  instructions  to  the 
jury  were  erroneous  in  several  particulars  which  are  re- 
viewed in  detail  in  the  Specification  of  Errors  and  in  the 
argument,  infra. 

The  action  was  originally  commenced  against  all  of  the 
allegedly  conspiring  acoustical  contractors,  the  Acoustical 
Contractors'  Association  of  Southern  California,  and 
Flintkote.  Prior  to  the  trial  of  the  action  against  Flint- 
kote, the  defendants  other  than  Flintkote  paid  the  sum 
of  $20,000  to  plaintiffs  as  consideration  for  a  covenant 
not  to  sue  and  the  dismissal  of  the  action  as  to  them. 
The  legal  effect  of  the  receipt  of  the  $20,000  by  plain- 
tiffs was  withdrawn  from  the  jury  and  submitted  to  the 
Court  pursuant  to  stipulation.  Flintkote's  position  was 
and  is  that  the  $20,000  reduced  the  actual  damages  sus- 
tained by  plaintiffs  by  that  amount  and  should  be  de- 
ducted  from   the   total  actual   damages   assessed   by   the 
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jury  ($50,000)  before  trebling  the  same.  Plaintiffs  took 
the  position  that  at  most  the  $20,000  should  be  credited 
against  a  judgment  for  treble  the  actual  damages  as- 
sessed by  the  jury.  The  court  credited  said  $20,000  against 
the  judgment  for  trebled  damages. 

The  Court  fixed  the  fee  of  plaintiffs'  attorney  at  $25,- 
000.  Flintkote  contends  that  such  sum  is  unreasonable 
on  the  evidence  elicited  in  support  there  of  (consisting 
solely  of  the  Petition  for  Attorney's  Fees  and  Costs  and 
Exhibit  A  thereto  [R.  105-113]).  Of  course  if  a  new 
trial  is  ordered,  the  allowance  of  attorney's  fees  must  be 
vacated. 

The  jury  returned  a  verdict  in  favor  of  plaintiffs  and 
fixed  the  damages  at  $50,000.  The  Court  rendered  judg- 
ment in  the  sum  of  $155,165.70,  consisting  of  treble  the 
damages  found  by  the  jury,  $25,000  attorney's  fees, 
$165.70  costs,  less  the  $20,000  received  from  the  parties 
to  the  covenant  not  to  sue. 

Flintkote  made  a  motion  for  a  new  trial  on  four 
grounds : 

(a)  Substantial  and  prejudicial  errors  of  law  were  com- 
mitted in  the  course  of  the  trial. 

(b)  The  verdict  of  the  jury  is  not  supported  by  legally 
sufficient  evidence. 

(c)  The  verdict  of  the  jury  is  against  the  weight  of 
the  evidence. 

(d)  The  damages  assessed  by  the  jury  are  excessive. 

The  motion  was  denied.  In  so  doing  we  respectfully 
submit  the  Court  abused  its  discretion.  Our  position  in 
this  connection  is  set  out  in  the  Specification  of  Errors 
and  the  Argument. 
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SPECIFICATION  OF  ERRORS. 

1.  The  court  erred  in  denying  defendant's  motion  to 
set  aside  the  verdict  of  the  jury  and  to  enter  judgment 
in  favor  of  defendant  and  against  plaintiffs  in  accordance 
with  defendant's  motion  for  directed  verdict  at  the  close 
of  all  of  the  evidence  upon  the  ground  that  plaintiffs 
had  not  introduced  any  substantial  evidence  tending  to 
show  that  The  Flintkote  Company  had  done  any  act  or 
acts  in  violation  of  the  antitrust  laws. 

2.  The  court  erred  in  admitting  evidence  relating  to 
an  alleged  conspiracy  among  the  acoustical  contractors, 
formerly  defendants  in  this  action,  to  fix  prices  and  al- 
locate jobs  for  public  works  in  the  Los  Angeles  area, 
over  defendant's  objection  that  no  connection  of  defen- 
dant Flintkote  with  such  a  conspiracy  has  been  proved 
and  in  refusing  to  strike  that  testimony  on  motion  of 
defendant  Flintkote  on  the  same  ground.  The  evidence 
thus  erroneously  admitted  consists  of  plaintiff's  exhibits 
18  through  37,  all  testimony  in  any  way  connected  with 
any  of  those  exhibits,  and  other  testimony  respecting  the 
activities  of  the  acoustical  contractors,  otherwise  than  in 
connection  with  or  in  direct  relationship  to  defendant 
Flintkote.  That  testimony  is  too  voluminous  to  set  forth 
at  length,  since  it  covers  over  a  hundred  pages  of  the  rec- 
ord. It  appears  at  pages  302-335,  inclusive  (Waldron) ; 
409-432  (various  documents  and  files  produced) ;  491-539 
(Lysfjord)  ;  592-594,  inclusive  (Lysfjord  resumed),  and 
1181.  Defendant's  objections  to  this  testimony  appears 
at  278  through  294,  304,  309,  319,  321,  330,  332,  334,  492- 
493,  498,  504-505,  506,  508,  525,  532,  533,  536  and  1181. 
Defendant  moved  to  strike  that  evidence  at  717. 

3.  The  court  erred  in  admitting  into  evidence  over  ob- 
jection and   in   failing  to   strike   from   the   record   upon 
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motion  the  testimony  of  plaintiff  Waldron  respecting-  al- 
leged declarations  by  Robert  Ragland  regarding  activities 
of  Gustave  Krause  (Grouse)  (R.  259,  262-63,  266)  and 
activities  of  R.  E.  Howard  (R.  269-70).  That  testimony 
and  defendant's  objections  thereto  are  as  follows: 

"Q.  What  did  Mr.  Raglund  [sic]  tell  you?  A. 
He  was  telling  us  that  Mr.  Gus  Grouse — Goast  Insu- 
lating Products — came  down  and  was  particularly  an- 
gry, and  that  he  got  out  of  line — 

Mr.  Black:  I  would  like  at  this  time  to  interpose 
an  objection,  if  the  court  please,  on  the  ground  that 
Mr.  Ragland  is  not  shown  to  have  authority  to 
make  any  statements  binding  on  the  Flintkote  Gom- 
pany,  and  that  the  evidence  proffered  is  incompetent, 
irrelevant  and  immaterial.  There  is  no  authority 
of  Mr.  Ragland  to  make  statements  of  that  sort  of 
an  historical  character  as  to  what  had  happened 
which  has  been  shown."     (R.  259.) 

******** 

"O.  Will  you  relate  that  conversation  you  had 
with  Mr.  Ragland  you  started  to  talk  about?  A. 
Yes.  He  was  telling  me  that  Gus  Grouse  of  the 
Goast  Insulating  Products,  a  distributor  of  theirs — 

Q.  What  position,  if  you  know,  did  Gus  Grouse 
hold  with  Goast  Insulating?  A.  He  was  general 
sales  manager.    At  least,  he  was  at  that  time. 

Q.  State  what  Mr.  Ragland  told  you.  A.  Mr. 
Ragland  said  that  he  came  to  their  office — or  his 
office  and  his  desk,  and  got  so  abusive  that  he  had 
to  tell  him  he  would  have  to  leave  him  and  when 
he  could  be  more  rational  he  would  return. 

Now,  he  was  telling  him  that  they  wouldn't  stand 
for  us,  the  aabeta  co.,  selling  acoustical  title. 
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Q.     Did  you  say — 

Mr.  Black:  Just  a  moment.  I  wish  the  record 
to  show  we  move  to  strike  this  answer  in  pursuance 
of  our  objection."     (R.  262-63.) 

"O.  (By  Mr.  Ackerson) :  You  were  talking 
about  Mr.  Grouse's  conversation  with  Mr.  Ragland. 
Did  he  relate  any  further  part  of  the  conversation,  or 
was  that  all?  A.  That  is  as  I  remember  it  at  the 
moment,  and  anyway,  Bob  told  me  that  he  had  to 
leave  Mr.  Grouse  and  then  come  back  at  a  later 
date  when  he  was  quieted  down."     (R.  266.) 

"Q.  (By  Mr.  Ackerson)  :  Then  at  this  conversa- 
tion with  Mr.  Ragland,  did  he  name  other  acoustical 
tile  contractors  that  had  approached  him  concerning 
your  doing  business?  A.  Yes,  he  said  a  Mr.  R.  E. 
Howard — 

Mr.  Black:  It  will  be  understood  our  objection 
goes  to  this? 

The  Gourt:     Yes. 

The  Witness:  — was  down  there  complaining, 
also. 

Q.  (By  Mr.  Ackerson)  :  And  what  did  he  say 
that  Mr.  Howard  said,  if  anything?  A.  I  don't 
know  any  exact  words,  except  he  mentioned  that  they 
were  trying  their  best  to  force  an  issue  to  stop  our 
operations."     (R.  269-70.) 

Defendant  moved  to  strike  the  aforesaid  testimony  at 
the  close  of  plaintiffs'  case  (R.  717),  and  rather  exten- 
sive argument  in  support  of  that  motion  appears  at  pages 
721  to  733  of  the  Record. 

4.  The  court  erred  in  admitting  into  evidence  over 
objection  and  in  faihng  to  strike  from  the  record  upon 
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motion  the  testimony  of  plaintiff  Lysfjord  respecting  al- 
leged declarations  by  Robert  Ragland  regarding  an  al- 
leged meeting  among  Sidney  Lewis,  R.  E.  Howard,  Gus- 
tave  Krause,  and  Charles  Newport  (R.  474-76),  and  an 
alleged  conversation  between  Ragland  and  Krause  (R. 
476-480).  That  testimony  and  defendant's  objections 
thereto  are  as  follows: 

"O.  What  was  said  by  Mr.  Ragland? 
Mr.  Black:  That,  if  the  court  please,  is  objected 
to  on  the  ground  that  this  question  calls  for  the 
eliciting  from  this  witness  of  some  narrative  of  a 
past  event,  that  the  witness  presumably  is  about  to 
state  that  Mr.  Ragland  told  him  about  other  people 
making,  having  made  complaints  to  the  Flintkote 
Company. 

Mr.  Black:  The  principle  we  are  relying  on  is 
a  simple  point  of  law  of  agency.  This  man  is  shown 
to  have  been  an  employee  of  the  Flintkote  Company. 
To  be  sure,  there  is  absolutely  no  evidence  as  to  the 
extent  of  his  authority. 

The  question  seems  to  call  for  a  narration  of  a  past 
event;  not  anything  done  by  the  declarant  himself. 
It  comes  under  the  general  rule  that  Wigmore  states 
in  very  simple  terms  as  follows: 

'Declarations  or  admissions  by  an  agent  on  his 
own  authority  and  not  accompanying  the  making  of  a 
contract  or  the  doing  of  an  act  on  behalf  of  his  prin- 
cipal, nor  made  at  the  time  he  is  engaged  in  the 
transaction  to  which  they  refer,  are  not  binding 
upon  his  principal,  not  being  a  part  of  the  res  gestae 
and  are  not  admissible  in  evidence  but  come  within  the 
general  rule  of  law  excluding  hearsay  evidence,  being 
but  an  account  or  statement  by  an  agent  of  what  is 
past  or  been  done  or  admitted  to  have  been  done. 
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Not  a  part  of  the  transaction  but  only  statements 
or  admissions  respecting  it.' 

That  is  Section  1078  of  Wigmore's  text,  Vol.  4. 

Again  on  the  same  principle,  Fletcher  on  Corpo- 
ration, Section  735,  pages  734  to  735: 

'It  is  elementary  that  an  agent  cannot  bind  his 
principal  by  declarations  which  are  merely  historical 
and  which  have  no  connection  with  any  transaction 
then  being  conducted  by  him,  with  authority,  for  his 
principal.  The  principle  of  the  exclusion  of  such 
evidence  is  the  same  as  obtains  in  the  ordinary  rela- 
tionship of  principal  and  agent. 

The  statements  of  the  latter  are  inadmissible  to 
affect  the  former  unless,  in  respect  to  a  transaction 
in  which  he  is  authorized  to  appear  for  the  prin- 
cipal and  he  has  no  authority  to  bind  his  principal  by 
any  statements  as  to  bygone  transactions.  Hearsay 
evidence  of  this  character  is  only  permissible  when 
it  relates  to  statements  by  the  agent,  which  he  was 
authorized  by  his  principal  to  make,  or  to  statements 
by  him  which  constitute  part  of  the  transaction 
which  is  at  issue  between  the  parties.' 

Now,  we  submit  in  that  situation  it  calls  for  pure 
hearsay.  No  proper  foundation  has  been  laid.  And 
that  the  ordinary  rule  of  principal  and  agent  is  ap- 
plicable to  this  situation,  and  the  authority  of  this 
agent  doesn't  extend  to  the  making  of  declarations  of 
past  events."     (R.  468-471.) 

(Extended  argument  R.  471-474)  : 

"The  Court:     Objection  overruled. 

Q.  (By  Mr.  Ackerson) :  Will  you  state  your 
conversation  with  Mr.  Ragland  on  that  occasion  in 
January  or  February  prior  to  the  termination  meet- 
ing?    A.     Well,  Mr.  Ragland  came  into  the  office, 
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met  me  at  the  office,  and  mentioned  that  in  his  words, 
things  were  getting  a  Httle  bit  hot.  He  said  that 
pressure  that  you  were  talking  about  is  starting  to 
show  up.  The  competitors  of  yours  in  the  field  are 
beginning  to  pick  up  your  figures  and  the  fact  that 
you  are  bidding  against  them  around  in  this  general 
area. 

The  manager  of  Howard  Company,  Mr.  Howard, 
and  Mr.  Gustave  Krause  from  Coast  Insulating,  a 
Sidney  Lewis  of  Flintkote  Company — I  believe  one 
of  the  principals  there — and  Mr.  Newport,  all  had  a 
meeting. 

Q.  Who  is  Mr.  Newport?  A.  He  is  a  principal 
of  Coast  Insulating.  All  of  these  are  Flintkote  deal- 
ers, incidentally. 

The  Court:  Are  you  telHng  this  as  a  conversa- 
tion? 

The  Witness:  I  am  saying  what  Mr.  Ragland 
told  me. 

The  Court:     Very  well. 

The  Witness:  That  they  had  this  meeting  object- 
ing very  strenuously  to  the  fact  that  we  were  in  busi- 
ness, the  aabeta  company  was  in  business. 

One  of  the  very  strongest  statements  was  from  Mr. 
Newport,  saying  that  he  would  boycott,  I  believe  the 
word  was,  all  of  Flintkote's  materials  and  see  that  it 
wasn't  used  in  the  area,  and  he  was  wiUing  to  spend 
$40,000  or  $50,000  to  do  it. 

Mr.   Black:     Just  one  moment. 

I  renew  our  objection,  if  the  Court  please.  It  is 
now  perfectly  apparent  that  this  is  a  narration  of 
alleged  events  that  are  purported  to  have  occurred 
in  the  past,  that  it  is  pure  hearsay  under  the  law 
and  the  well-settled  rule  of  substantive  law  of  prin- 
cipal and  agent,  and  that  the  witness  is  attempting 
to  relate  something  that  has  nothing  to  do  with  any 


—17— 

duty  that  Ragland  was  then  performing  but  merely 
purports  to  be  something  that  Ragland  told  him  as 
to  some  events  that  had  occurred  sometime  prior. 

The  Court:  The  witness  having  answered,  you 
want  to  make  that  as  a  motion  to  strike? 

Mr.  Black:     I  make  that  as  a  motion  to  strike. 

The  Court:  If  so  expansive  a  tort  as  conspiracy 
has  a  res  gestae  which  runs  over  the  period  of 
the  conspiracy,  suppose  it  does,  this  would  be  part  of 
the  res  gestae. 

Mr.  Ackerson :     It  would  be  part  of  the  res  gestae. 

The  Court:  And  would  be  admissible  then.  When 
I  say  it  would  be  part  of,  it  would  be  evidence  of, 
not  undertaking  to  make  it  binding  or  to  indicate 
what  weight  should  be  given  to  it. 

The  motion  is  denied. 

Q.  (By  Mr.  Ackerson)  :  Did  Mr.  Ragland  state 
the  conversation  of  Mr.  R.  E.  Howard  on  this  occa- 
sion? A.  Only  that  he  objected  very  violently.  I 
don't  recall  the  exact  words. 

Q.  What  about  any  statement  to  Mr.  Ragland 
by  Mr.  Gustave  Krause?  A.  I  don't  recall  that 
he  said  any  more  at  that  time.  However,  there  was 
another  meeting  where  Mr.  Gustave  Krause  did  state 
very  violently  what  he  thought  of  us  going  into  busi- 
ness. 

Q.     Who  told  you  that? 

Mr.  Black:     That  is  objected  to. 

Mr.  Ackerson:     Yes,  you  may  strike  that. 

The  Court:  Yes.  Strike  the  part  of  the  answer 
that  said  that  he  state  violently. 

You  can't  characterize  a  statement  as  expansive, 
violent,  kindly,  gratuitously,  gratefully  or  anything 
else;  you  have  to  just  tell  us  what  was   said  and 
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the  jury  will  have  to  decide  with  what  motive  it  was 
said. 

Q.  (By  Mr.  Ackerson)  :  Did  Mr.  Ragland  relate 
this  conversation  to  you  by  Mr.  Krause?  A.  Yes, 
sir. 

Q.  Will  you  state  what  Mr.  Ragland  told  you, 
what  he  said  as  nearly  as  you  can  in  substance? 

Mr.  Black:  It  will  be  understood  of  course  that 
our  objection  runs  to  all  of  this? 

The  Court:  Are  you  speaking  to  the  objection 
you  urged  last  week? 

Mr.  Black:  Yes,  the  objection  that  it  is  pure 
hearsay,  that  there  is  no  authority  in  the  agent  to 
narrate  past  events. 

The  Court:  I  will  understand  it  but  it  is  just  the 
nature  of  things  that  ultimately  the  examination  will 
shift  to  something  else  and  sometimes  these  transi- 
tions are  so  gradual  that  it  is  a  Httle  difficult  to  keep 
track,  but  I  understand  that  it  runs  to  this  one. 

Mr.  Black:  I  don't  want  to  keep  interrupting,  if 
the  Court  please,  but  I  do  want  our  record  perfected 
on  this  point. 

The  Court:     Surely. 

The  Witness:     What  was  the  question  again? 

Mr.  Ackerson:  Will  you  read  the  question,  Mr. 
Reporter  ? 

(The  question  referred  to  was  read  by  the  re- 
porter as  follows:  'Q.  Will  you  state  what  Mr. 
Ragland  told  you,  what  he  said  as  nearly  as  you  can 
in  substance?') 

Mr.  Ackerson:  That  is  concerning  Ragland's  con- 
versation with  Mr.  Krause. 

The  Witness:  Mr.  Ragland  told  me  that  Mr. 
Krause  came  into  the  office  and  talked — 
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O.  (By  Mr.  Ackerson)  :  Into  the  Flintkote  of- 
fice? A.  Into  the  FHntkote  office,  and  talked  so 
loudly  to  Mr.  Ragland  and  pounded  on  the  desk 
a  little  bit  that  Mr.  Ragland  got  up  and  left  and 
told  Mr.  Krause  that  if  he  couldn't  talk  as  a  gentle- 
man he  didn't  want  to  talk  to  him  any  more,  and  until 
such  time  as  he  could  behave  as  a  gentleman,  that  he, 
Ragland,  would  come  back  and  talk  with  him. 

Q.  Did  Mr.  Ragland  say  what  Mr.  Krause  was 
talking  about?  A.  He  was  objecting  very  strenu- 
ously to  the  aabeta  company  being  in  business. 

The  Court:  You  cannot  say  he  was  objecting. 
That  is  a  conclusion.  You  have  to  tell  us  what  was 
said  and  then  the  jury  can  decide  whether  he  objected 
to  something  or  applauded,  or  something  in  between. 

The  Witness:  Well,  I  don't  know  how  else  to  say 
it  because  that  was  what  he  was  doing. 

Mr.  Black:     You  weren't  there. 

The  Court:  That  is  what  he  was  doing?  You 
tell  us  what  he  said.  Of  course  you  cannot  remember 
it  word  for  word,  but  you  can  say  in  substance  he 
said  A,  B,  C,  D,  and  so  forth,  and  go  ahead  and 
relate  the  substance  of  the  conversations.  Then  it 
will  be  up  to  the  jury  to  determine  whether  that  was 
an  objection  or  not. 

The  Witness:  I  don't  know  quite  how  to  answer 
that. 

Q.  (By  Mr.  Ackerson):  Did  Mr.  Ragland— 
are  you  relating  Mr.  Ragland's  words  to  you  as  far  as 
the  word  'objection'  goes,  or  did  Mr.  Ragland  say 
Mr.  Krause  used  other  words?  A.  He  used  the 
word  'objected.'  He  said,  T  object  very  much  to  the 
aabeta  company  being  in  business,  in  competition 
with  us,  using  the  same  type  of  title.'  That  is  why  I 
keep  saying  'objected.'    That  is  the  word  he  used. 
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The  Court:  If  that  is  the  word  he  used,  that  is 
all  right.  I  thought  you  were  using  a  word  which 
you  thought  his  words  added  up  to. 

The  Witness:  Oh,  no.  Mr.  Krause  very  defi- 
nitely said  those  words,  as  I  recall  what  Mr.  Ragland 
told  me,  that  he  objected  very  strenuously  to  the 
aabeta  company.  He  used  the  words  T  object  to  the 
aabeta  company  being  in  business  here  in  the  Los 
Angeles  area,  using  the  same  type  of  acoustical  tile 
that  we  are  a  dealer  for.' 

And  that  is  the  time  when  Mr.  Ragland  decided  to 
leave,  not  wanting  to  listen  to  the  loud  conversation, 
and  he  told  me  it  was  loud.  That  is  not  my  assump- 
tion. He  said  he  didn't  like  it,  so  he  left.  He  left 
for  about  10  minutes  as  I  understand  it — or  I  was 
told  rather — and  then  went  back  and  talked  further 
with  Mr.  Krause.  What  they  talked  further  about, 
I  do  not  know."     (R.  474-80.) 

Defendant  moved  to  strike  the  aforesaid  testimony  at 
the  close  of  plaintiffs'  case  (R.  717)  and  rather  extensive 
argument  in  support  of  that  motion  appears  at  pages 
721  to  733  of  the  Record. 

5.  The  court  erred  in  failing  adequately  to  instruct 
the  jury  that  it  could  return  a  verdict  for  plaintiffs  only 
if  it  found  that  defendant  Flintkote  was  a  party  to  an 
unlawful  conspiracy  in  restraint  of  interstate  commerce 
which  injured  plaintiffs,  and  in  failing  adequately  to  in- 
struct the  jury  that  defendant  Flintkote  was  the  only 
defendant  in  the  case.  The  court's  instructions  in  sev- 
eral instances  indicate  that  a  verdict  for  plaintiffs  could 
result  if  the  jury  found  an  unlawful  conspiracy  among  the 
acoustical  contractors  who  were  formerly  defendants  in 
the  case  without  regard  to  whether  defendant  Flintkote 
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participated  therein.     The  particular  instructions  claimed 
to  be  erroneous  in  this  respect  are  as  follows: 

"The  Flintkote  Company  or  anyone  else  engaged 
in  private  enterprise  may  select  its  own  customers, 
and  in  the  absence  of  an  illegal  contract,  combina- 
tion or  conspiracy  may  sell  or  refuse  to  sell  to  any 
person,  including  these  plaintiffs,  for  any  cause  or 
for  no  cause  whatever.  But  under  the  antitrust  laws 
it  cannot  do  so  if  there  has  been  a  conspiracy."  (R. 
1236.) 

"Now,  you  have  noted,  as  I  read  that,  that  I  men- 
tioned the  defendants,  but  there  is  only  one  defendant 
here.  This  Complaint,  upon  which  the  case  is  tried 
and  from  which  I  have  just  read  to  you,  was  filed 
against  many  defendants.  What  has  happened  in  the 
case  with  respect  to  the  others  is  not  of  any  concern 
to  you.  We  are  trying  the  case  here  today  as  to 
this  one  defendant. 

"The  defendants,  however,  are,  L.  D.  Reeder  Co. 
of  San  Diego;  R.  E.  Howard  Company;  The  Harold 
E.  Shugart  Company,  Inc. ;  R.  W.  Downer  Company ; 
Coast  Insulating  Products ;  A.  D.  Hoppe,  doing  busi- 
ness under  the  fictitious  name  and  style  of  The  Sound 
Control  Company;  The  Paul  H.  Denton  Co.,  Acoust- 
ics, Inc. ;  L.  E.  Reeder ;  R.  E.  Howard ;  G.  H.  Morris ; 
Roy  Downer,  Jr.;  Carroll  Duncan;  Charles  L.  New- 
port; Gustave  Krause;  Paul  H.  Denton;  Acoustical 
Contractors  Association  of  Southern  California,  Inc.; 
The  Flintkote  Company.  It  is  charged  in  the  Com- 
plaint that  these  defendants  conspired,  among  them- 
selves and  with  others,  to  violate  the  Sherman  Act." 
(R.  1239.) 
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"That  if  The  Flintkote  Company  acted  in  concert 
with  any  one  or  more  of  the  other  defendants  here, 
and  the  acting  in  concert  was  in  violation  of  the  law, 
which  I  will  now  read  to  you,  then  the  conspiracy 
would  be  made  out."     (R.  1241-42.) 

"...  I  charge  you  that  the  combination  is  illegal 
and  your  verdict  should  be  in  favor  of  the  plaintiffs 
as  to  each  defendant  whom  you  find  to  have  know- 
ingly participated  therein."     (R.   1245.) 

"If  you  are  satisfied  from  all  the  evidence  that  any 
two  or  more  of  the  defendants  acted  together  for  the 
purpose  and  with  the  effect  of  eliminating  the  com- 
petition in  the  purchase,  sale  or  installation  of  acousti- 
cal tile,  then  you  may  return  a  verdict  against  the  de- 
fendants and  in  favor  of  the  plaintiffs,  .  .  ."  (R. 
1245.) 

"The  success  or  failure  of  the  conspiracy  is  im- 
material, but  before  the  defendants  may  be  found 
to  have  engaged  in  such  it  must  be  shown  that  they 
were  active  in  attempting  to  further  the  ends  of  the 
conspiracy."     (R.  1240.) 

"This  means,  in  a  practical  way  for  you,  that  if 
you  find  that  Mr.  Ackerson  was  right  in  his  argu- 
ments here,  and  the  evidence  does  show  that  there 
was  a  conspiracy,  then  even  so  you  cannot  under- 
take to  punish  it.  Your  duty  is  not,  if  you  find  that 
the  plaintiffs  are  right,  to  take  steps  to  bring  about 
punishment  or  redressment  of  the  injury  which  the 
public  suffered,  but  instead  will  be  to  compensate  the 
plaintiffs  for  the  loss  which  they  have  sustained." 
(R.  1250.) 
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The  court  was  fully  advised  that  Flintkote  objected  to  all 
instructions  which  referred  to  "defendants"  or  which  did 
not  clearly  indicate  that  only  Flintkote's  participation  in 
an  unlawful  conspiracy  could  form  the  basis  of  a  verdict 
for  plaintiffs.  This  is  fully  illustrated  by  the  following 
excerpts  from  the  Record: 

"Mr.  Black:  I  think  in  that  same  connection  it 
now  appears  that  it  would  be  almost  imperative  that 
plaintiffs'  instructions  be  recast.  .  .  .  Because 
in  some  instances  we  even  have  a  situation  where  you 
tell  the  jury  that  they  could  find  against  some  but 
not  all  the  defendants,  which,  of  course,  now  be- 
comes—" (R.  155-56). 

"Mr.  Black:  .  .  .  We  have  a  good  many  objec- 
tions to  your  instructions,  Mr.  Ackerson."  (R.  1228.) 

"Mr.  Black:  One  other  observation.  I  think  it 
is  more  a  matter  of  confusion  than  error.  In  one 
of  the  old  instructions  there  were  several  defendants 
in  the  case,  which  was  given,  that  stated  the  jury  can 
bring  in  a  verdict  against  any  defendant  they  find 
guilty,  which  is  inappropriate  in  this  action.  It  might 
tend  to  confuse.  I  think  that  was  inadvertently  given 
that  way. 

The  Court:  I  think  I  was  reading  Judge  James' 
instructions  at  the  time."  (R.  1258.) 

6.  The  court  erred  in  instructing  the  jury  that  the 
reasonability  or  unreasonability  of  any  restraint  of  trade 
which  the  jury  might  find  was  unimportant  and  in  failing 
to  instruct  the  jury  that  only  unreasonable  restraints  of 
trade  are  prohibited  by  the  law  and  that  the  reasonability 
of  any  restraint  found  by  the  jury  was  a  question  for 
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the  jury  to  decide.     The  particular  instructions  which  it 

is  claimed  were  erroneous  are  as  follows: 

"The  Flintkote  Company  or  anyone  else  engaged 
in  private  enterprise  may  select  its  own  customers, 
and  in  the  absence  of  an  illegal  contract,  combination 
or  conspiracy  may  sell  or  refuse  to  sell  to  any  per- 
son, including  these  plaintiffs,  for  any  cause  or  for 
no  cause  whatever.  But  under  the  antitrust  laws  it 
cannot  do  so  if  there  has  been  a  conspiracy."  (R. 
1236.) 

stc  ^  ^  ^  sk  sk  stf  stc 

"The  elimination  of  competition  in  interstate  com- 
merce by  a  corporation  or  by  a  combination  or  group 
of  corporations,  or  competitors,  controlling  a  sub- 
stantial part  of  the  acoustical  tile  industry,  is  an  un- 
due, unreasonable  and  illegal  restraint  under  the 
Sherman  Act,  if  those  parties  act  in  concert  by  con- 
spiracy, without  regard  to  any  economic  or  financial 
reasons  or  advantages  derived  by  the  combination 
or  group  individually  or  collectively  from  such  action. 

"It  is  not  a  question  as  to  what  extent  competition 
was  affected  nor  is  it  a  question  how  reasonable  or 
unreasonable  from  an  economic  point  of  view  the  re- 
straint of  competition  may  have  been.  What  the  law 
condemns  is  the  power  and  exercise  of  such  power 
on  the  part  of  an  organized  group  to  eliminate  com- 
petition, and  for  that  reason  the  law  condemns  and 
brands  as  illegal  all  attempts  to  eliminate  competi- 
tion by  an  organized  group,  such  as  has  been  hypo- 
thetically  described  here."     (R.  1244-45.) 

"The  law  condemns  the  exercise  or  the  intent  to 
exercise  by  any  person  or  by  combination  or  group 
of  two  or  more  persons  to  eliminate  competition 
among  or  between  acoustical  tile  contractors,  so,  as 
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I  have  stated,  if  you  find  such  a  combination  or 
group  and  the  members  of  the  same  had  the  power  to 
eliminate  competition  and  acted  together  for  that 
purpose,  then  I  charge  you  that  the  combination  is 
illegal  and  your  verdict  should  be  in  favor  of  the 
plaintiffs  as  to  each  defendant  whom  you  find  to 
have  knowingly  participated  therein."     (R.  1245.) 

"If  you  are  satisfied  from  all  the  evidence  that 
any  two  or  more  of  the  defendants  acted  together 
for  the  purpose  and  with  the  effect  of  eliminating 
the  competition  in  the  purchase,  sale  or  installation 
of  acoustical  tile,  then  you  may  return  a  verdict 
against  the  defendants  and  in  favor  of  the  plaintiffs, 
provided  the  evidence  actually  shows  preponderantly 
that  plaintiffs  were  damaged  by  such  acts  and  con- 
duct."    (R.  1245-46.) 

*'If  you  find  that  the  defendant.  The  Flintkote 
Company,  knowingly  agreed  with  one  or  more  of 
the  acoustical  tile  contractors,  named  the  defendants 
in  this  case,  to  restrict  or  prevent  plaintiffs  from 
competing  with  such  acoustical  tile  contractors,  you 
are  instructed  this  would  be  a  violation  of  the  law 
and  if  you  find  that  this  violation  resulted  in  damage 
to  the  plaintiffs'  business  or  property,  your  verdict 
should  be  for  the  plaintiffs  in  the  amount  you  find 
they  have  been  damaged."     (R.  1246-47.) 

"This  means,  in  a  practical  way  for  you,  that  if 
you  find  that  Mr.  Ackerson  was  right  in  his  argu- 
ments here,  and  the  evidence  does  show  that  there 
was  a  conspiracy,  then  even  so  you  cannot  under- 
take to  punish  it.  Your  duty  is  not,  if  you  find  that 
the  plaintiffs  are  right,  to  take  steps  to  bring  about 
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punishment  or  redressment  of  the  injury  which  the 
public  suffered,  but  instead  will  be  to  compensate  the 
plaintiffs  for  the  loss  which  they  have  sustained." 
(R.  1250.) 

No  objection  was  made  to  these  instructions  at  the  time 
when  they  were  given.  The  court  was,  however,  fully 
aware  both  of  the  correct  law  in  this  matter  and  of  de- 
fendant's position  in  this  regard.  At  the  commencement 
of  the  trial,  defendant  submitted  the  following  instruc- 
tions dealing  with  this  point: 

"Defendant's  Instruction  No.  26. 
"Before  you  can  conclude  that  a  combination  agree- 
ment or  concert  constitutes  an  unlawful  conspiracy  or 
concert  you  must  determine  that  its  inherent  tendency 
is  substantially  to  lessen,  hinder,  or  suppress  competi- 
tion in  the  channels  of  trade  or  commerce  or  to 
monopolize  trade  or  commerce."     (R.  68.) 

"Defendant's  Instruction  No.  27. 
"Merely  because  a  contract,  combination,  agree- 
ment or  concert  results  in  a  restraint  of  trade  or 
commerce,  it  does  not  follow  automatically  that  it  is 
of  an  unlawful  nature.  Only  unreasonable  restraints 
of  trade  or  commerce  are  condemned  by  the  law." 
(R.  68.) 

"Defendant's  Instruction  No.  28. 
"Whether  or  not  a  particular  restraint  is  reason- 
able or  unreasonable  is  a  question  of  relation  and  de- 
gree."    (R.  69.) 

"Defendant's  Instruction  No.  29. 
"The  true  test  of  the  legality  of  a  restraint  of  trade 
is  whether  the  restraint  imposed  is  such  as  merely 
regulates  and  perhaps  thereby  promotes  competition 
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or  whether  it  is  such  as  suppresses  or  destroys  com- 
petition. In  arriving  at  your  determination  of  this 
question  you  must  consider  the  facts  pecuHar  to  the 
business  to  which  the  restraint  is  appHed,  the  nature 
of  the  restraint,  and  its  actual  efifect."     (R.  69-70.) 

None  of  defendant's  above-quoted  instructions  was  given. 

7.  The  court  erred  in  giving  to  the  jury  conflicting 
instructions  regarding  the  necessity  of  a  finding  of  in- 
jury to  the  public  as  a  prerequisite  to  a  verdict  for  plain- 
tiffs. Although  the  court  instructed  the  jury  correctly  in 
this  regard  at  page  1249  of  the  Record,  it  also  gave  many 
instructions  which  stated  or  intimated  that  a  verdict  could 
be  rendered  for  plaintiffs  without  a  finding  of  public  in- 
jury. These  instructions  are  set  out  totidem  verbis  in 
Specification  6,  supra. 

Defendant  did  not  specifically  object  to  this  error  at 
the  time  when  the  instructions  were  given.  However,  de- 
fendant's position  in  this  regard  was  clearly  set  forth  and 
was  before  the  court  in  defendant's  proposed  instructions 
numbered  30,  31,  and  32  as  follows: 

"Defendant's  Instruction  No.  30. 
"Before  plaintiffs  are  entitled  to  recover  damages 
for  violations  of  the  antitrust  laws  they  must  prove 
some  appreciable  harm  to  the  general  public  in  the 
form  of  undue  or  unreasonable  restriction  of  trade 
and  commerce  as  a  result  of  a  wrongful  contract, 
combination,  conspiracy,  monopoly,  or  attempt  to 
monopolize."     (R.  70.) 

"Defendant's  Instruction  No.  31. 
"The  element  of  public  injury  may  not  be  satis- 
fied by  anything  less  than  proof  of  a  substantial  effect 
on  the  interstate  commerce  concerned."    (R.  71.) 
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"Defendant's  Instruction  No.  32. 
"The  general  public  interests  have  not  been  in- 
jured within  the  meaning  of  the  law  unless  the  re- 
straint imposed  brought  about  or  was  reasonably 
calculated  to  bring  about  an  increase  in  prices  to  the 
consuming  public,  a  diminution  in  the  volume  of 
merchandise  in  the  competitive  markets,  a  deteriora- 
tion in  the  quality  of  the  merchandise  available  in 
the  channels  of  commerce,  or  a  similar  consequence 
in  the  free  flow  of  interstate  commerce."  (R.  71-72.) 

In  fact,  the  court  in  its  instructions  to  the  jury  gave  the 
substance  of  defendant's  Instructions  Nos.  30  and  32  (R. 
1249). 

8.  The  court  erred  in  failing  to  instruct  the  jury  sub- 
stantially as  set  forth  in  Defendant's  Instructions  Nos. 
24,  25,  and  33,  which  gave  specific  examples  of  applica- 
tions of  the  law  to  the  testimony  in  the  case  and  under 
which  the  testimony  could  be  construed  in  such  manner 
as  to  compel  a  verdict  for  defendant.  Those  instructions 
were  as  follows: 

"Defendant's  Instruction  No.  24. 
"If  you  find  that  plaintiffs,  contrary  to  a  condi- 
tion imposed  by  The  Flintkote  Company,  invaded  a 
trade  territory  of  established  dealers  handling  Flint- 
kote products,  you  are  instructed  that  that  would  be 
an  ample  reason  of  a  substantial  business  character 
for  The  Flintkote  Company  to  have  refused  to  make 
further  sales  of  acoustical  tile  to  plaintiffs.  If  you 
find  that  The  Flintkote  Company  refused  to  sell  acous- 
tical tile  to  plaintiflfs  for  that  reason  and  not  as  a 
consequence  of  a  knowing  participation  in  an  unlaw- 
ful conspiracy,  then  The  Flintkote  Company  cannot 
be  liable  in  any  respect  to  plaintiflfs  for  such  refusal 
to  sell."     (R.  66.) 
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"Defendant's  Instruction  No.  25. 
"Even  if  you  find  that  The  FHntkote  Company  de- 
clined to  sell  or  discontinued  selling  acoustical  tile  to 
plaintififs  as  the  result  of  pressure  brought  upon  The 
FHntkote  Company  by  other  persons,  The  Flintkote 
Company  would  not  thereby  participate  in  any  un- 
lawful conspiracy  if  it  did  not  know  that  such  con- 
spiracy existed;  and  you  cannot  infer  knowledge  of 
such  conspiracy  solely  from  the  fact,  if  it  be  the 
fact,  that  The  Flintkote  Company  yielded  to  such 
pressure."     (R.  67.) 

"Defendant's  Instruction  No.  33. 
"There  is  nothing  inherently  unlawful  in  a  manu- 
facturer's establishing  the  policy  of  limiting  the  num- 
ber of  distributors  in  a  given  area.  If  you  find  that 
such  a  policy  was  established  by  The  Flintkote  Com- 
pany for  the  purpose  of  promoting  good  relations 
with  its  own  customers  and  furthering  its  own  legiti- 
mate business  interests  and  was  not  done  for  the 
purpose  of  bringing  about  an  unlawful  restraint  of 
trade  or  the  creation  of  a  monopoly,  there  would  be 
no  violation  of  the  antitrust  laws  in  the  establish- 
ment or  maintenance  of  such  a  policy  by  The  Flint- 
kote Company."     (R.  72-73.) 

No  specific  objection  was  made  to  the  failure  to  give 
those  instructions  at  the  time  when  the  court  instructed 
the  jury.  Those  requested  instructions  were,  however, 
before  the  court  at  all  times  during  the  trial,  and  it  was 
clear  at  all  stages  of  the  trial  that  defendant's  defense 
rested  on  the  theories  expressed  in  those  instructions. 
See  Answer  of  The  Flintkote  Company  to  First  Amended 
Complaint  (R.  45-47),  argument  of  defendant's  counsel 
(R.  748-53),  Defendant's  Opening  Statement  (R.  773- 
77),  argument  of  defendant's  counsel  (R.  286-89). 
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9.  The  court  erred  in  failing  to  instruct  the  jury  re- 
garding the  burden  of  proof  substantially  as  set  forth  in 
Defendant's  Instruction  14  (New),  which  reads  as  fol- 
lows: 

"Defendant's  Instruction  No.  14  (New). 
"In  this  case  plaintiffs  have  the  affirmative  of  all 
issues  and  they  must  carry  the  burden  of  proving  all 
the  issues.  This  'burden  of  proof  means  that  if 
no  evidence  were  given  on  either  side  of  an  issue, 
your  finding  as  to  it  would  have  to  be  against  the 
plaintiffs.  When  the  evidence  is  contradictory,  the 
decision  must  be  made  according  to  the  preponder- 
ance of  evidence,  by  which  is  meant  such  evidence, 
as,  when  weighed  with  that  opposed  to  it,  has  more 
convincing  force,  and  from  which  it  results  that  the 
greater  probability  of  truth  lies  therein.  Should  the 
conflicting  evidence  be  evenly  balanced  in  your  minds 
so  that  you  are  unable  to  say  that  the  evidence  on 
either  side  of  the  issue  preponderates,  then  your  find- 
ing must  be  against  the  plaintiffs."     (R.  57-58.) 

Defendant's  objection  in  this  regard  is  found  in  the  fol- 
lowing colloquy : 

"Mr.  Doty:  For  the  record,  I  think  we  should 
have  our  14  new  on  burden  of  proof,  which  said 
that  the  plaintiff  has  the  burden  of  proof  on  all 
issues,  and  that  in  the  event  he  does  not  sustain  the 
burden  of  proof,  they  are  to  find  for  the  defendant. 
I  don't  think  that  was  ever  stated. 

The  Court:  There  were  many  instructions  sub- 
mitted on  that  particular  issue.  I  selected  one  and 
did  not  wish  to  repeat."     (R.  1257.) 

10.  The  court  erred  in  failing  to  instruct  the  jury  re- 
garding the  burden  of  proof  of  damages  substantially  as 
set  forth  in  Defendant's  Instruction  42,  which  reads  as 
follows : 
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"Defendant's  Instruction  No.  42. 
"Even  if  plaintiffs  convince  you  that  The  Flint- 
kote  Company  has  engaged  in  conduct  prohibited  by 
the  antitrust  laws  and  which  has  resulted  in  injury 
to  the  public,  that,  by  itself,  does  not  give  plaintiffs 
the  right  to  recover  damages.  Plaintiffs  must  go 
still  farther,  and  the  burden  of  proof  is  upon  them 
to  show  some  real  and  actual  pecuniary  loss  or  dam- 
age by  reason  of  such  unlawful  conduct.  There  is 
no  duty  imposed  by  the  law  upon  a  defendant  to  show 
that  its  acts  have  not  worked  injury  to  a  plaintiff. 
On  the  contrary,  the  duty  and  burden  of  proving  in- 
jury to  their  business  or  property  is  imposed  by  law 
upon  the  plaintiffs,  and,  unless  they  prove  this  fact 
of  injury  to  their  business  or  property  as  a  result 
of  such  conduct  by  a  preponderance  of  the  evidence, 
they  cannot  recover  damages."     (R.  79-80.) 

Defendant's  objection  in  this  regard  is  found  in  the  fol- 
lowing colloquy: 

"Mr.  Doty:  I  noted  our  42  we  thought  should  be 
given. 

The  Court:  I  understood  that  was  in  the  series." 
(R.  1259.) 

11.  The  court  abused  its  discretion  in  failing  to  grant 
defendant  a  new  trial  on  one  or  more  of  the  following 
grounds : 

a.  the  verdict  was  not  supported  by  legally  suf- 
ficient evidence; 

b.  the  verdict  was  against  the  weight  of  the  evi- 
dence ; 

c.  the  damages  fixed  by  the  jury  were  excessive. 

12.  The  court  erred  in  instructing  the  jury  with  re- 
gard to  the  period  and  acts  for  which  damages  were  re- 
coverable and  in  failing  to  instruct  the  jury  in  that  reg*ard 
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substantially  as  requested  by  defendant.  The  court  in- 
structed the  jury  as  follows: 

"Plaintiffs'  recovery  in  this  action,  if  any,  must  be 
Hmited  to  damages  resulting  from  the  inability  of 
plaintiffs  to  purchase  acoustical  tile  from  Flintkote 
on  a  direct  basis  during  the  period  February  19,  1952, 
to  the  time  of  the  beginning  of  this  trial."  (R.  1254.) 

Defendant's  objection  is  contained  in  the  following  col- 
loquy : 

"Mr.  Doty:  We  believe  that  our  instructions 
46-A  through  46-F  should  be  given.  It  is  on  an 
entirely  different  theory  of  damages  from  the  one 
stated,  but,  for  the  record,  we  would  like  to  insist 
that  they  be  given. 

The  Court:  The  insistence  is  noted  and  I  have 
given  them  as  far  as  I  feel  that  I  properly  can. 

Mr.  Doty:  I  take  it  that  it  is  sufficient  if  we 
specify  46-A  through  46-F,  without  specifying  which 
is  new,  because,  obviously,  we  only  want  the  latest 
version  of  those. 

The  Court:  The  court  will  protect  you  by  saying 
that  I  understand  the  exception  and  I  deliberately 
and  knowingly  decline  to  give  all  the  instructions  just 
mentioned."     (R.  1257.) 

Defendant's  requested  instructions  46(a)  through  46(f) 
as  they  existed  at  the  time  when  the  court  instructed  the 
jury  are  as  follows : 

"Defendant's  Instruction  No.  46(a)  (New). 

"In  the  event  you  should  determine  that  under  the 
law  as  stated  to  you  plaintiffs  are  entitled  to  damages 
in  some  amount,  you  will  guide  yourself  in  the  com- 
putation of  that  sum  by  the  following  rules: 
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"(a)  Plaintiffs  could  not  have  sustained  recover- 
able damages  by  reason  of  acts  for  which  The  Flint- 
kote  Company  may  be  responsible  prior  to  February 
19,  1952,  that  being  the  date  that  The  Flintkote  Com- 
pany advised  plaintiffs  that  they  would  no  longer 
sell  acoustical  tile  to  them  except  to  cover  plaintiffs' 
outstanding  commitments."      (R.   83.) 

''Defendant's  Instruction  No.  46(b)  (c). 

"(b)  Plaintiffs  would  be  entitled  to  recover  for  in- 
juries sustained  prior  to  July  21,  1952,  that  being  the 
date  this  action  was  instituted. 

"(c)  Plaintiffs  would  be  entitled  to  recover  for  in- 
juries sustained  subsequent  to  July  21,  1952  only 
in  the  event  that  the  preponderance  of  the  evi- 
dence convinces  you  that  such  injuries  occurred  as 
a  consequence  of  acts  done  before  July  21,  1952. 
In  other  words,  you  are  not  to  concern  yourselves 
with  acts,  including  refusals  by  The  Flintkote  Com- 
pany to  sell  plaintiffs  acoustical  tile,  which  occurred 
after  July  21,  1952;  plaintiffs  are  not  entitled  to  re- 
cover damages  in  this  action  for  injuries,  if  any  there 
were,  resulting  from  such  acts."     (R.  84.) 

"Defendant's  Instruction  No.  46(d) (New). 

"(d)  Therefore,  plaintiffs  would  be  entitled  to  re- 
cover only  for  damages  sustained,  if  any,  as  a  conse- 
quence of  acts  for  which  The  Flintkote  Company  is 
responsible  and  occurring  between  February  19,  1952, 
and  July  21,  1952."     (R.  85.) 

"Defendant's  Instruction  No.  46(e). 
"(e)  Plaintiffs'  recovery  in  this  action,  if  any, 
must  be  limited  to  damages  resulting  from  the  in- 
ability of  plaintiffs  to  purchase  acoustical  tile  from 
Flintkote  on  a  direct  basis  during  the  period  Febru- 
ary 19,  1952  to  July  21,  1952."     (R.  86.) 
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"Defendant's  Instruction  No.  46(f). 
"(f)  Plaintiffs  cannot  recover  in  this  action  any 
damages  which  may  have  resulted  from  their  in- 
ability to  obtain  acoustical  tile  from  the  defendant 
Flintkote  on  a  direct  basis  during  any  period  com- 
mencing on  or  after  July  21,  1952."     (R.  87.) 

13.  The  Court  erred  in  admitting  into  evidence  and 
failing  to  strike  from  the  record  upon  motion  Plaintiffs' 
Exhibits  38,  39,  and  43  and  certain  testimony  of  plaintiffs 
in  connection  therewith.  The  testimony  objected  to  is 
that  of  plaintiff  Lysf  jord  appearing  at  pages  594-99,  600- 
603,  622-31  of  the  Record,  and  of  plaintiff  Waldron  ap- 
pearing at  pages  680-85,  686-92  of  the  Record. 

Plaintiffs'  Exhibit  38  is  a  statement  purporting  to  be 
a  tabulation  of  estimated  damages  sustained  by  plaintiff 
Waldron,  which  is  in  words  and  figures  as  follows: 

Walter  Waldron — 

Recap  of  Loss  Figures : 

Commissions  &  Expected  profits 

7  months  @  $2,500.00  per  month        $17,500.00 

San  Bernardino  Expense  $     960.00 


Total  $18,460.00 

Less  ^  of  1st  year  actual  profit  $  1,215.00 


Net  total  lost  $17,245.00 


Actual  cost  of  tile  purchased  $87,808.97 

Estimated  cost  from  distributor 

Based  upon  17%  overpayment  for  tile     $66,503.40       ($75,050.40) 


Total  overpayment  due  to  restraint 

of  adequate  supply  $21,305.57       ($12,758.57) 

Share  of  above  chargeable  to 
Walter  Waldron  $10,652.78       ($  6,379.28) 
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Werage  Earnings — R.  W.   Downer  Co.  $  1,250.CX) 

Approximate  profit  based  upon   a  30% 

mark-up    divided    10%    for    overhead; 

10%  salesman  commission;  10%  profit 

for  company. 
Approximate  profit  for  Walter  Waldron 

as  an  owner  in  business   for   himself 

would  be : 

$1,250.00  as  salesman's  profit 

$1,250.00  as  owner's  profit  $  2,500.00  per  month 

income  for  first  seven  months  equals 

7  X  $2,500.00  or  $17,500.00 

5an  Bernadino  [sic]  Expenses: 

?lent  @  $60.00  per  month  for  1  year  $      720.00 

Promotional  Expense  &  advertising  500.00 

Jtilities  &  Trucking  expense  700.00 


$  1,920.00 
Share  of  expense  by  Walter  Waldron  $     960.00 


Fotal  Loss  by  Walter  Waldron  $18,460.00 

approximate  cost  of  1  carload  of  tile  is 

$6,000.00;    Average    sales    price    of    1 

carload    of    tile    is    $18,000.00;     ap- 
proximately   30%     of    $18,000.00    is 

gross    profit.    Thus    the    approximate 

gross   profit   on    1    carload    of   tile   is 

$5,400.00. 
During    the    first    year    of    business    an 

average    of    one    carload    of    tile    per 

month  would  result  in  a  gross  profit  of 

$64,800.00.  This  gross  profit  would  be 

divided  up  as  follows : 

Overhead    i^    of   $64,800— $21,600.00 

Profit— Walter   Waldron  —$21,600.00 

Profit— Elmer  Lysfjord     —$21,600.00 

Based  upon  1  carload  per  month  during 
1952,  Walter  Waldron  would  have  a 
profit  of  $21,600.00 

Based  upon  1^  carloads  per  month  dur- 
ing the  second  year  the  profit  to 
Walter  Waldron  would  be  $32,400.00 

Based  upon  2  carloads  per  month  during 
the  third  year  the  profit  to  Walter 
Waldron  would  be  $43,200.00 


—36— 

Total  estimated  profits  during  the  three 

year  period   would  have  been  $97,200.00 

Actual    profit    earned    during    the    three 

year  period  were  $21,411.50 


Total    estimated    loss    due    to    restraint 
of  Supply  $75,788.50 


Exhibit  39  is  a  statement  purporting  to  be  a  tabulation 

of    estimated    damages    sustained    by    plaintiff    Lysfjord, 

which  is  as  follows : 

Elmer  Lysfjord — 
Recap  of  Loss  Figures 
Commissions  &  Expected  profits 

7  months  @  $3,160.00  per  month  $22,120.00 

San  Bernardino  Expense  $      960.00 


Total  $23,080.00 

Less  ^  of  1st  year  actual  profits  $  1,215.00 


Net  total  loss  $21,865.00 


Actual  cost  of  tile  purchased  $87,808.97 

Estimated  cost  from  distributor 

based  upon  17%  overpayment  for  tile     $66,503.40       ($75,050.40) 


Total  overpayment  due  to  restrain   [sic] 

of  adequate  supply  $21,305.57       ($12,758.57) 

Share  of  above  chargeable  to 
Elmer  Lysfjord  $10,652.78       ($  6,379.28) 

Average  Earnings — R.  W.  Downer  Co.     $  1,580.00  per  month 

Approximate  profit  based  upon  a  30% 
mark-up  divided  10%  for  overhead ; 
10%  salesman  commission;  10  [sic] 
profit  for  company. 

Approximate  profit  for  Elmer  Lysfjord 
as  an  owner  in  business  for  himself 
would  be : 

$1,580.00  as  salesman's  profit 

$1,580.00  as  owner's  profit  $  3,160.00  per  month 

Income  for  first  seven  months  equals 

7  X  $3,160.00  or  $22,120.00 
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5an  Bernardino  Expense : 

Rent  @  $60.00  per  month  for  1  year  $  720.00 

Promotional  Expense  and  advertising  $  500.00 

Utilities  &  Trucking  Expense  $  700.00 

Total  $  1,920.00 

Share  of  exepense   [sic]   by  Elmer 
Lysfjord  $     960.00 

rotal  loss  by  Elmer  Lysfjord  $23,080.00 

^.pproximate  cost  of  1  carload  of  tile  is 
$6,000.00;  average  sales  price  of  1  car- 
load of  tile  is  $18,000.00;  approxi- 
mately 30%  of  $18,000.00  is  gross 
profit.  Thus,  the  approximate  gross 
profit  on  1  carload  of  tile  is  $5,400.00. 

During  the  first  year  of  business  an 
average  of  one  carload  of  tile  per 
month  would  result  in  a  gross  profit 
of  $64,800.00.  This  gross  profit  would 
be  divided  up  as  follows : 

Overhead:  >^  of  $64,800  —$21,600.00 
Profit— Walter  Waldron  —$21,600.00 
Profit— Elmer  Lysfjord     —$21,600.00 

Based  upon  1  carload  per  month  during 
1952  Elmer  Lysfjord  would  have  a 
profit  of  $21,600.00 

Based  upon  Ij^  carloads  per  month  dur- 
ing the  second  year  the  profit  to  Elmer 
Lysfjord  would  be  $32,400.00 

During  the  third  year  the  profit  to  Elmer 
Lysfjord,  based  upon  2  carloads  of 
tile  per  month,  would  be  $43,200.00 


Total  Estimated  profits  during  the  three 

year  period  would  have  been  $97,200.00 

Actual    profit    earned    during   the    three 

year  period  were  $21,411.50 


Total    estimated    loss    due    to    restraint 
of  supply  $75,788.50 
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Exhibit  43  is  a  statement  which  is  called  "Damages 
Based  Upon  Past  Earnings  Only"  which  is  as  follows: 

DAMAGES  BASED  UPON   PAST   EARNINGS  ONLY 

(based  upon  earnings  of  both  plaintiffs 
with  Downer  Company  projected  into 
a  36-month  period — January  1,  1952 
to  January  1,  1955.) 

$1,250.00  per  month  per  each  plaintiff,  or  $  2,500.00  per  month 
for  both  plaintiffs  during  period  equals:  $90,000.00 

Actual  profits  from  aabeta  company  dur- 
ing said  period  (January  1,  1952  to 
Jan.  1,  1955)  for  both  plaintiffs:  $42,823.00 

Net  loss  based  upon  past  earnings  only:  $47,177.00 

Plus  estimated  profit  as  owners  on  same 
amount  of  sales  made  for  Downer 
Company;  i.e.,  10%  constituting  the 
$90,000.00,  equals:  $90,000.00 

Total  loss  of  salary  only:  $47,177.00 

Total  loss  of  normal  profits  as  owners :  90,000.00 


Total  loss  for  same  three-year  period:  $137,177.00 

In  connection  with  the  second  tabulation  on  Exhibits 
38  and  39,  plaintiffs'  accountant  on  cross-examination  ad- 
mitted that  he  had  made  an  error  in  his  calculation  (R. 
576),  and  the  second,  third  and  fourth  figures  in  the  tabu- 
lation were  changed  as  follows  (R.  622,  684) :  the  figure 
$66,503.40  was  changed  to  read  $75,050.40;  the  figure 
$21,305.57  was  changed  to  read  $12,758.58;  and  the  final 
figure  was  changed  from  $10,652.78  to  read  $6,379.28. 
We  have  inserted  the  amended  figures  in  parentheses  op- 
posite the  figures  appearing  on  the  original  exhibits. 

The  plaintiffs'  oral  testimony  with  respect  to  alleged 
damages  consisted  almost  entirely  of  an  explanation  of 
the  figures  appearing  on  these  exhibits  and  would  be  un- 
intelligible without  reference  to  the  exhibits.     Therefore 
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no  attempt  will  be  made  to  quote  or  paraphrase  the  oral 
testimony  as  such.  The  general  effect  of  it  will  be  suf- 
ficiently brought  out  by  the  following  brief  statement  of 
the  figures  appearing  on  Exhibits  38  and  39. 

The  first  table  on  Exhibit  38  is  based  on  the  assump- 
tion that  plaintiff  Waldron  earned  on  the  average,  while 
he  was  employed  by  the  R.  W.  Downer  Company, 
$1250.00  per  month.  It  is  further  assumed  that  this 
figure  is  equivalent  to  10%  of  the  gross  profit  on  jobs 
performed.  The  witness  then  assumes  that  in  his  own 
business  he  would  perform  as  much  work  for  himself  as 
was  done  as  a  salesman  for  Downer,  that  as  owner  he 
would  receive  an  additional  10%  of  the  gross  profit,  and 
that  he  would  therefore  earn  $2500.00  per  month.  From 
this  he  estimates  the  profits  he  should  have  made  in  oper- 
ating his  own  business  for  a  seven-months'  period  as 
$17,500.00.  He  then  adds  one-half  of  certain  expenses  in- 
curred at  San  Bernardino,  or  $960.00,  and  arrives  at  a 
total  of  $18,460.00.  From  this  he  deducts  one-half  of 
the  actual  profits  realized  by  the  aabeta  company  for 
1952,  or  $1215.00,  and  claims  a  net  loss  for  the  seven- 
month  period  of  $17,245.00.  A  similar  calculation  is  made 
on  Exhibit  39  for  plaintiff  Lysfjord,  but  this  is  based  on 
alleged  average  earnings  with  Downer  of  $1580.00  per 
month,  and  results  in  an  alleged  net  loss  for  a  seven- 
month  period  of  $21,865.00. 

The  last  tabulation  on  Exhibits  38  and  39  is  based  on 
the  assumption  that  plaintiffs  would  sell  a  carload  of  tile 
per  month  for  the  first  year  of  their  business,  a  carload 
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and  a  half  per  month  during  the  second  year,  and  two 
carloads  per  month  during  the  third  year.  They  further 
assume  that  the  gross  profit  on  each  carload  of  tile  is 
$5,400.00,  and  that  each  plaintiff  would  realize  one-third 
of  this  sum  as  his  own  profit.  This  calculation  results  in 
a  total  estimated  profit  for  each  of  the  plaintiffs  for  a 
three-year  period  in  the  amount  of  $97,200.00.  From  this, 
one-half  of  the  actual  profit  earned  by  the  plaintiffs  dur- 
ing that  period,  or  $21,411.50,  is  then  deducted,  result- 
ing in  a  figure  for  each  of  the  plaintiffs  in  the  amount  of 
$75,788.50. 

Exhibit  43  is  based  on  the  assumptions  that  each  plain- 
tiff earned  $1,250.00  per  month  with  the  Downer  Com- 
pany, or  a  total  for  the  two  plaintiffs  of  $2,500.00  per 
month,  and  that  in  their  own  business,  if  they  had  been 
able  to  purchase  tile  from  Flintkote,  they  would  have 
earned  twice  what  they  earned  while  with  Downer,  or, 
in  a  three-year  period,  $180,000.00.  From  this  figure  they 
subtracted  their  actual  profits  for  the  period  of  $42,823.00 
and  claimed  a  total  loss  of  profits  in  the  amount  of  $137,- 
177.00.  The  record  with  respect  to  the  offer  of  these 
Exhibits,  the  objections  thereto,  and  the  court's  ruling  is 
as  follows: 

"Mr.  Ackerson:  Your  Honor  please,  I  will  offer 
Exhibits  38,  39 — I  will  take  them  separately. 

I  will  offer  Exhibit  38  in  evidence  as  a  tabulation 
of  this  witness'  estimate  of  his  damages. 

Mr.  Black:  To  which  we  object,  the  court  please, 
on  the  ground  that  no  foundation  whatever  has  been 
laid  for  the  figures  showing  in  this  document. 
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It  has  been  proved  demonstrably  erroneous.  It  is 
based  on  the  sheer  speculation  of  these  witnesses  on 
completely  gratuitous  assumptions,  events  that  have 
no  basis  in  the  evidence  as  possibly  foreseeable. 

And  for  the  further  reason  it  extends,  obviously, 
the  damages  beyond  the  recoverable  period  in  this 
action,  namely,  the  date  of  filing  of  suit. 

For  all  of  these  reasons  and  the  further  grounds 
that  it  is  incompetent,  irrelevant  and  immaterial,  we 
object. 

The  Court:  What  is  the  foundation  for  it,  Mr. 
Ackerson?     State  it  fully  for  the  record. 

Mr.  Ackerson:  The  foundation,  your  Honor,  has 
been  the  manner  in  which  the  documents  have  been 
prepared,  the  basis  of  them  and  the  purpose  of  the 
introduction  is  limited  to  a  physical  exhibit  of  the 
opinion  evidence  of  this  witness. 

The  Court:  Objection  overruled.  Document  ad- 
mitted. 

(The  document  heretofore  marked  Plaintififs'  Ex- 
hibit 38  was  received  in  evidence.) 

Mr.  Ackerson:  I  will  offer  for  the  same  limited 
purpose  Exhibit  39. 

Mr.  Black:  We  interpose  the  same  objection  to 
this  document,  if  the  court  please. 

The  Court:     Same  ruling. 

(The  document  heretofore  marked  Plaintiffs'  Ex- 
hibit 39  was  received  in  evidence.) 

Mr.  Ackerson:  And  I  will  offer  for  the  same  pur- 
pose, same  limited  purpose,  Exhibit  43  for  identifi- 
cation. 

Mr.  Black:  To  which  we  make  the  same  objec- 
tion, and  the  further  objection  to  this  document  is 
that  this  builds  speculation  upon  speculation. 
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This  last  document  is  predicated  on  the  assumption 
that  these  people,  establishing  their  own  new  busi- 
ness, would  start  out  making  precisely  the  same 
volume  that  they  did  with  another  company,  financed 
by  a  company  that  was  adequately  financed.  And 
gratuitously  assuming  that  they  are  going  to  have 
the  benefits  of  an  owner  immediately. 

They  start  in  business  as  of  the  first  of  the  year 
when,  on  their  own  testimony,  they  didn't  even  start 
operations  in  the  way  of  making  any  money  after 
they  got  their  business  organized  for  several  months. 

It  just  is  demonstrably  inaccurate  in  every  possible 
view.  On  those  reasons  and  for  the  others  we  ob- 
ject to  this. 

The  Court :  The  further  reason  goes  to  the  weight 
of  the  evidence,  what  weight  will  a  jury  give  it.  They 
may  accept  it  in  whole  or  they  might  accept  it  in  part 
or  they  may  reject  it. 

It  might  be  subject,  as  an  estimate,  to  considerable 
modification  before  it  is  accepted,  if  it  is  ever  accepted 
at  all,  as  an  appropriate  measure  of  damages,  if  any 
are  awarded. 

The  objection  is  overruled.  The  document  is  ad- 
mitted."    (R.  692-694.) 

The  foregoing  summarizes  the  objections  and  motions 
to  strike  that  were  made  during  the  course  of  the  testi- 
mony explaining  these  Exhibits.  Such  objections  appear 
at  pages  602,  603,  628,  629  and  630.  These  objections 
were  largely  based  on  the  ground  that  the  figures  appear- 
ing in  the  Exhibits  were  unsupported  by  anything  in  the 
record  and  consisted  of  mere  speculation  by  the  plaintiffs. 
The  further  objection  was  made  that  plaintiffs  could  not 


recover  as  a  matter  of  law  for  any  damage  arising  out 
Df  their  inability  to  purchase  tile  from  Flintkote  subse- 
quent to  the  commencement  of  the  suit.  Extended  argu- 
ment on  this  point  appears  at  pages  603  through  621  of 
the  transcript. 

14.  The  court  erred  in  fixing  the  fee  of  plaintiffs'  at- 
torney at  $25,000,  which  sum  is  clearly  unreasonable. 

15.  The  court  erred  in  determining  that  the  $20,000 
paid  to  plaintiffs  by  former  defendants  in  this  action  in 
consideration  of  the  dismissal  of  the  action  against  them 
and  a  covenant  not  to  sue  should  be  credited  against  the 
judgment  for  treble  the  damages  found  by  the  jury,  when 
such  $20,000  should  have  been  credited  against  the  dam- 
ages found  by  the  jury  before  the  same  were  trebled". 
The  Court's  "Memorandum  of  Decision"  (R.  116-24) 
clearly  indicates  that  the  question  was  properly  before  the 
court  and  that  the  court  was  fully  aware  of  defendant's 
position  in  the  matter. 


ARGUMENT. 
Summary  of  Argument. 

The  judgment  below  should  be  reversed  and  this  court 
should  enter  judgment  for  defendant.  Defendant's  mo- 
tion to  set  aside  the  verdict  should  have  been  granted. 
Viewing  all  the  evidence  in  the  light  most  favorable  to 
the  plaintiffs,  the  direct  testimony  that  defendant  had  no 
knowledge  of,  and  did  not  participate  in  any  conspiracy 
has  not  been  impugned. 

Even  if  this  court  does  not  order  judgment  for  defen- 
dant, a  new  trial  should  be  granted  because  of  numerous 
prejudicial  errors  committed  by  the  trial  court. 

Two  major  errors  were  made  in  the  admission  of  evi- 
dence: (1)  Evidence  tending  to  show  that  the  acoustical 
contractors  had  an  arrangement  to  fix  prices  and  allocate 
bids  was  received  over  Flintkote's  objection  despite  the 
fact  that  no  connection  between  Flintkote  and  such  con- 
spiracy was  proved.  This  was  highly  prejudicial,  as  the 
jury  might  well  have  reached  the  conclusion  that  the 
mere  presentation  of  this  testimony  was  some  evidence 
of  Flintkote's  participation.  (2)  The  court  permitted  the 
plaintiffs  to  testify  regarding  certain  hearsay  declarations 
of  a  purely  historical  nature  allegedly  made  by  Robert 
Ragland,  a  subordinate  employee  of  Flintkote,  although 
there  was  no  showing  of  Ragland's  authority  to  make 
such  declarations  or  that  he  was  at  the  time  engaged  in 
any  transaction  on  behalf  of  his  principal.  The  testimony 
was  not  admissible  under  any  rule  of  evidence. 

There  were  many  errors  in  the  court's  charge  to  the 
jury.     These  were  five  in  number: 

1.  Confusing  and  misleading  instructions  were  given 
concerning  recovery  against  "any  defendant"  participat- 
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ig  in  a  conspiracy  (although  Flintkote  was  the  only  de- 
endant)    without   making   it  clear   that   Flintkote's   par- 
icipation  in  such  conspiracy  would  be  a  prerequisite  to  a 
^erdict  for  plaintiffs. 

2.  The  "rule  of  reason"  was  not  properly  explained. 

3.  The  necessity  of  public  injury  was  not  clearly 
rought  out  in  several  "formula  instructions." 

4.  The  court  failed  to  give  proper  instructions  re- 
uested  by  defendant  showing  the  specific  application  of 
efendant's  theory  of  the  case. 

5.  The  court  failed  to  give  adequate  instructions  on 
tie  burden  of  proof. 

The  court  abused  its  discretion  by  refusing  to  grant 
lefendant's  motion  for  a  new  trial  on  the  ground  that 
he  verdict  was  against  the  weight  of  the  evidence. 

The  damages  allowed  were  grossly  excessive  and  nu- 
nerous  errors  were  committed  in  connection  therewith: 

1.  The  court  improperly  admitted  evidence  and  gave 
nstructions  based  on  a  misconception  of  the  damage 
)eriod.  Damages  should  have  been  limited  to  those  re- 
iUlting  from  plaintiffs'  inability  to  purchase  tile  from 
"lintkote  on  a  direct  basis  up  to  the  time  the  suit  was 
iled  (July  21,  1952).  The  court  permitted  the  damages 
0  be  based  on  such  inability  to  purchase  tile  up  to  the 
ime  of  the  trial  in  May,  1955,  although  there  was  no 
vidence  of  any  conspiracy  after  the  summer  of  1952. 

2.  The  court  received  evidence  of  damage  based  on 
lure  guess  work  and  speculation. 

3.  The  court  abused  its  discretion  by  failing  to  grant 
.  new  trial  on  the  ground  that  the  damages  were  exces- 
ive.  The  amount  of  the  verdict  was  far  in  excess  of  any 
LCtual  damages  proved. 


The  court  allowed  an  excessive  attorney's  fee. 

The  court  erred  in  its  disposition  of  the  $20,000  paid 
by  former  defendants  in  this  case  in  exchange  for  a  cove-  | 
nant  not  to  sue  and  a  dismissal  filed  before  this  action 
commenced.  This  sum  should  have  been  deducted  from 
the  damages  fixed  by  the  jury;  instead  of  that,  the  court 
deducted  it  from  the  judgment  after  trebling  the  jury's 
verdict. 

I. 

There  Was  No  Credible  Evidence  That  Flintkote 
Know^ingly  Participated  in  an  Unlawful  Con- 
spiracy. The  Trial  Court  Erred  in  Denying  De- 
fendant's Motion  to  Set  Aside  the  Verdict,  and 
This  Court  Should  Order  Judgment  Entered  for 
Defendant. 

(Specification  of  Error  No.  1,  p.  11.) 

In  this  first  section  of  the  brief  we  shall  state  our  rea- 
sons for  our  contention  that  this  case  should  not  have 
been  allowed  to  go  to  the  jury;  that  Flintkote's  motions 
for  directed  verdict  at  the  close  of  plaintiff's  case  and  at 
the  close  of  all  of  the  evidence  should  have  been  granted; 
and  that  the  trial  court  also  erred  in  denying  defendant's 
motion  to  set  aside  the  verdict  and  enter  judgment  for 
defendant.  If  this  Court  agrees  with  us,  it  follows  that 
the  judgment  appealed  from  must  be  reversed,  and  judg- 
ment should  be  ordered  for  defendant. 

The  question  raised  by  Flintkote's  motion  to  set  aside 
the  verdict  and  enter  judgment  for  defendant  was  whether 
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bstantial  evidence  had  been  presented  which,  if  believed 

'  the  jury,  would  authorize  a  verdict  against  Flintkote. 

Sivert  v.  Pennsylvania  R.  Co.,  197  F.  2d  371  (7th 
Cir.,  1952)  ; 

Audirsch  v.  Texas  &  Pacific  Ry.  Co.,  195  F.  2d 
629  (5th  Cir,  1952); 

MacKay  v.   Costigan,    179  F.   2d   125    (7th   Cir, 
1950). 

The  theory  on  which  the  case  was  tried  was  that  Flint- 
ite  was  a  knowing  participant  in  a  conspiracy  among  the 
oustical  contractors  in  the  Los  Angeles  area  (R.  168). 
^idence  was  received  which  tends  to  show  (1)  a  con- 
iracy  existed  among  the  acoustical  contractors  to  fix 
■ices  and  allocate  jobs  (e.g.,  R.  491-503,  504-36)  ;  (2) 
rtain  Flintkote  contractors  (we  use  the  term  "Flintkote 
ntractors"  to  mean  the  acoustical  contractors  to  whom 
lintkote  sold  tile  in  the  Los  Angeles  area)  objected  to 
'intkote  about  plaintiffs  doing  business  in  Los  Angeles 
\g.,  R.  949-52,   1046-48,   1124-29,   1151-52);   (3)   one 

the  Flintkote  contractors  allegedly  threatened  to  boy- 
itt  Flintkote  if  it  did  not  cut  plaintiffs  off  (R.  475) 
his  evidence  was  admitted,  over  objection,  and  as  will 
;  pointed  out,  infra,  prejudicial  error  was  thereby  com- 
itted);  (4)  Flintkote  cut  plaintiffs  off  (e.g.,  R.  239-41). 
^ith  minor  elaborations,  that  is  the  state  of  the  evidence 

the  Hght  most  favorable  to  plaintiffs  and  resolving 
ery  conflict  in  their  favor.  The  jury  apparently  con- 
ided  that  Flintkote  joined  in  the  contractors'  conspiracy 
hen  it  cut  plaintiffs  off.  The  question  now  before  this 
Durt  is  whether  the  jury  could  reasonably  so  conclude 
om  the  evidence,  or,  stated  otherwise,  whether  there  is 
ly  evidence  in  the  record  supporting  the  jury's  conclu- 
on. 
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Without  considering  the  weight  of  the  evidence,  there 
is  probably  enough  testimony  in  the  record  to  support  a 
conclusion  that  Flintkote  cut  off  the  plaintiffs  as  a  result 
of  the  activities  of  the  Flintkote  contractors  in  complain- 
ing to  Flintkote.  If  the  evidence  as  to  threats  were  prop- 
erly admissible,  one  might  perhaps  conclude  that  Flint- 
kote cut  off  plaintiffs  because  of  those  threats.  However, 
neither  of  those  conclusions,  without  more,  will  support 
a  verdict  that  Flintkote  violated  the  antitrust  laws  by 
cutting  off  plaintiffs. 

The  general  rule  is  that  The  Flintkote  Company,  or 
anyone  else  engaged  in  private  enterprise,  may  select  its 
own  customers  and  may  sell  or  refuse  to  sell  to  any  per- 
son, including  these  plaintiffs,  for  any  cause  or  for  no 
cause  whatever. 

United  States  v.  Colgate  &  Co.,  250  U.  S.  300,  39 

S.  Ct.  465  (1919); 
Times-Picayune  Pub.   Co.   v.    United  States,   345 

U.  S.  594,  7Z  S.  Ct.  872,  889  (1953) ; 
Johnson  v.  J.  H.  Yost  Lumber  Co.,  117  F.  2d  53, 

61-62  (8th  Cir.,  1941); 
Chicago  Seating  Co.  v.  S.  Karpen  &  Bros.,  177 

F.  2d  863  (7th  Cir.,  1949); 
Nelson  Radio  &  Supply  Co.  v.  Motorola,  200  F. 

2d  911  (5th  Cir.,  1952),  cert,  denied,  345  U.  S. 

925,  7Z  S.  Ct.  783  (1953); 
Blue  Bell  Co.  v.  Frontier  Refining  Co.,  213  F.  2d 

354  (10th  Cir.,  1954). 

The  seller's  freedom  of  selection  is  abridged  only  when 
the  refusal  to  sell  is  the  result  of  a  knowing  participation 
in  a  conspiracy  violative  of  the  antitrust  laws. 

Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra,  62; 

Interborough  News  Co.  v.  Curtis  Publishing  Co., 
127  F.  Supp.  286,  301  (S.  D.  N.  Y.,  1954). 
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The  issue,  then,  is  whether  the  evidence  will  support  a 
nding  of  "knowing  participation"  in  an  unlawful  con- 
)iracy.  The  requirement  is  dual:  it  requires  both  knowl- 
ige  and  participation,  and  neither  is  sufficient  without 
le  other.     See,  e.g.. 

United  States  v.  Falcone,  311  U.  S.  205,  61  S.  Ct. 
204  (1940), 

'here  the  court  said,  beginning  at  page  206  of  61  S.  Ct., 

"Respondents  .  .  .  cannot  be  brought  within  the 
sweep  of  the  Government's  conspiracy  dragnet  if  they 
had  no  knowledge  that  there  was  a  conspiracy. 

"The  gist  of  the  offense  of  conspiracy  ...  is 
agreement  among  the  conspirators  to  commit  an  of- 
fense attended  by  an  act  of  one  or  more  of  the  con- 
spirators to  effect  the  object  of  the  conspiracy,  [cit- 
ing cases]  Those  having  no  knowledge  of  the  con- 
spiracy are  not  conspirators,  [citing  cases] ;  and  one 
who  without  more  furnishes  supplies  to  an  illicit  dis- 
tiller is  not  guilty  of  conspiracy  even  though  his  sale 
may  have  furthered  the  object  of  a  conspiracy  to 
which  the  distiller  was  a  party  but  of  which  the  sup- 
plier had  no  knowledge." 

Weniger  v.  United  States,  47  F.  2d  692  (9th  Cir., 
1931), 

^here  the  court  said,  at  page  693: 

"The  failure  of  a  person  to  prevent  the  carrying 
out  of  a  conspiracy,  even  though  he  has  the  power  so 
to  do,  will  not  make  him  guilty  of  the  offense  with- 
out further  proof  that  he  has  in  some  affirmative  way 
consented  to  be  a  party  thereto.  Neither  will  the 
commission  of  an  overt  act,  though  unlawful  in  it- 
self, be  enough  to  show  that  the  actor  was  a  party 
to  the  conspiracy.     The  law  requires  proof  of  the 
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common  and  unlawful  design  and  the  knowing  par- 
ticipation  therein   of    the    persons    charged    as    con- 
spirators before  a  conviction  is  justified." 

and, 

United  States  v.  Dried  Fruit  Ass'n  of  California, 
4  F.  R.  D.  1  (N.  D.  Cal,  1944), 

where  the  court  instructed  the  jury,  at  page  7,  that 

"Each  party  must  be  actuated  by  an  intent  to  pro- 
mote the  common  design.  .  .  .  Co-operation  in 
some  form  must  be  shown.  There  must  be  intentional 
participation  in  the  transaction  with  a  view  and  pur- 
pose to  further  the  common  design." 

Let  us  consider  first  whether  there  was  evidence  to 
support  a  finding  that  Flintkote  knew  of  the  conspiracy. 
There  is  no  evidence  that  any  Flintkote  officer  or  employee 
actually  knew  of  the  conspiracy  among  the  contractors. 
All  of  the  direct  evidence  on  that  point  is  that  they  did 
not  know.  The  only  direct  evidence  of  the  state  of  Flint- 
kote's  knowledge  respecting  the  existence  of  any  con- 
spiracy among  the  contractors  is  the  testimony  of  Rag- 
land  (R.  815-16),  Thompson  (R.  1039),  Lewis  (R. 
1049),  Baymiller  (R.  955-56),  Heller  (R.  1112-13)  and 
Harkins  (R.  1072),  that  each  of  them  knew  nothing  about 
any  conspiracy  among  the  contractors.  The  fact  that  the 
Flintkote  contractors  individually  approached  Flintkote  to 
complain  about  plaintiffs  being  in  business  will  not  sup- 
port the  conclusion  that  Flintkote  knew  the  contractors 
were  conspiring  together  to  drive  plaintiffs  out  of  business. 
Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra. 

Certain  testimony  of  Lysfjord  was  admitted  over  ob- 
jection respecting  Ragland's  alleged  declarations  concern- 
ing an  alleged  meeting  among  Flintkote  and  the  Flintkote 
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ontractors  at  Flintkote's  office  (R.  474-76).  We  con- 
md  that  the  testmiony  was  improper  and  should  be  dis- 
egarded;  and  further,  that  there  was  no  such  meeting. 
)Ut  even  if  the  testimony  were  admissible,  it  would  not 
how  any  knowledge  on  Flintkote's  part  that  a  conspiracy 
xisted  among  the  contractors.  There  is  no  indication 
f  who  called  the  supposed  meeting  or  the  purpose  thereof, 
'he  only  testimony  about  the  meeting  is  that  one  of  the 
ontractors  allegedly  present  individually  made  an  indi- 
idiial,  not  a  collective,  threat  against  Flintkote.  There 
5  no  evidence  that  any  concerted  action  was  taken  by  any 
wo  or  more  persons  at  that  meeting;  there  is  nothing  to 
how  any  agreement  or  concert  of  action  among  the  per- 
ons  present  at  the  meeting.  That  testimony  tends  to 
how  only  two  things:  (1)  that  an  individual  threat  was 
lade  by  one  Flintkote  contractor;  and  (2)  that  Flintkote 
let  with  two  of  its  contractors  and  plaintiffs  were  men- 
ioned. 

Clearly  the  fact  of  threats  (assuming  there  were 
tireats)  will  not  support  an  inference  of  knowledge  of  a 
onspiracy ; 

Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra, 

nd  this  should  especially  be  so  when  all  the  evidence  is 
tiat  there  was  but  one  threat  of  individual  and  not  con- 
erted  action. 

Even  assuming  the  alleged  meeting  took  place,  it  should 
e  equally  apparent  that  the  fact  of  a  meeting  among 
'lintkote  and  its  contractors  cannot  support  any  infer- 
nce  that  Flintkote  knew  of  a  conspiracy  among  all  the 
ontractors.  If  representatives  of  a  non-Flintkote  con- 
ractor  had  been  present  at  the  supposed  meeting,  an  in- 
erence  of  notice  to,  or  perhaps  even  knowledge  by,  Flint- 
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kote  of  a  conspiracy  might  be  permissible,  but  not  other- 
wise. There  are  too  many  reasonable  and  lawful  explana- 
tions for  a  meeting  among  Flintkote  and  its  contractors  to 
permit  the  inference  of  knowledge  of  conspiracy  from  the 
fact  of  meeting.  (It  is  not  disputed  that  the  fact  of  the 
meeting,  if  it  were  the  fact,  is  one  circumstance  which, 
in  combination  with  others,  might  show  that  Flintkote 
joined  a  conspiracy  or  conspired  with  the  contractors,  if 
knowledge  by  Flintkote  of  the  existence  of  the  conspiracy 
were  shown.  However,  the  fact  of  the  meeting  is  of  no 
value  in  determining  whether  Flintkote  knew  of  the  con- 
spiracy. ) 

The  only  evidence  tending  to  show  that  Flintkote  might 
have  had  even  reason  to  know  of  the  existence  of  the  con- 
spiracy is  Waldron's  testimony  (R.  197)  (only  partially 
confirmed  by  Lysfjord  at  R.  449-50)  that  he  told  Thomp- 
son at  the  Manhattan  Supper  Club  (3  months  before  the 
cut-oflf  and  before  any  arrangement  had  been  made  be- 
tween Flintkote  and  plaintiffs)  that  if  plaintiffs  went  into 
business  in  Los  Angeles,  it  "would  cause  a  lot  of  ill  feel- 
ings among  the  general  acoustical  contractors  in  the  city." 
"I  told  them  [Flintkote]  that  they  [acoustical  contractors] 
were  organized  here  and  they  didn't  plan  to  have  or  would 
be  very  unhappy  if  they  had  a  competing  contractor  in 
the  field  because  they  weren't  competing  with  each  other 
any  more."  "Mr.  Thompson  assured  us  that  no  amount 
of  pressure  would  intimidate  The  Flintkote  Company,  that 
they  were  too  big  for  that."  Waldron's  testimony  indi- 
cated that  the  entire  conversation  on  the  point  is  sub- 
stantially quoted  above. 

Waldron's  remark  to  Thompson,  assuming  it  was  made, 
could  not  charge  Flintkote  with  knowledge  that  there  was 
a  conspiracy  in  restraint  of  trade  among  the  Los  Angeles 
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coustical  contractors.  The  discussion  was  short.  It 
ould  have  been  dismissed  by  Thompson  as  indicating  that 
lere  was  enough  acoustical  business  to  support  all  of  the 
len  acoustical  contractors  without  cut-throat  price  com- 
etition  (and  without  combination)  and  that  the  contrac- 
3rs  would  be  upset  if  someone  new  entered  the  field  and 
pset  that  condition.  It  might  well  have  been  dismissed 
y  Thompson  as  mere  conjecture  by  Waldron  reflecting 
is  own  fears  at  entering  any  competitive  and  established 
usiness  and  without  foundation  in  fact.  It  certainly  did 
ot  prove  the  existence  of  a  conspiracy,  and,  at  most,  it 
idicated  that  Waldron  thought  there  might  be  one.  Thus, 
:  might  have  given  Thompson  some  notice  of  the  possi- 
ility  that  a  conspiracy  might  exist.  It  did  not  have  suf- 
cient  status  to  give  Thompson  reason  to  know  of  the 
xistence  of  the  conspiracy. 

Even  if  it  were  assumed  that  Waldron's  statements 
ave  Flintkote  reason  to  know  that  a  conspiracy  might 
xist  among  the  contractors,  one  should  not  be  permitted 
0  infer  that  Flintkote  did  in  fact  know  thereof.  Knozv- 
ig  participation  in  the  conspiracy  is  prerequisite  to  lia- 
ility,  not  merely  doing  an  act  in  fact  in  furtherance  of 
he  objects  of  a  conspiracy  with  reason  to  know  that  a 
onspiracy  might  exist. 

Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra; 
United  States  v.  Falcone,  supra; 

Marino  v.    United  States,  91    F.   2d   691,   694-96 
(9th  Cir.,  1937),  cert,  denied,  sub  nom. 

Gullo  V.  United  States,  302  U.  S.  764,  58  S.  Ct. 
410  (1938). 

rhe  test  would  appear  to  be  subjective,  i.e.,  whether  defen- 
dant actually  knew,  not  objective,  i.e.,  whether  defendant 
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had  reason  to  know,  or  could  have  known,  or  even  should 
have  known. 

It  is  apparent  that  no  bit  of  testimony  above  discussed 
is  by  itself  sufficient  to  support  an  inference  that  Flint- 
kote  knew  about  a  conspiracy  among  the  contractors.  It 
should  be  equally  apparent  that,  even  in  combination,  all 
of  the  items  of  testimony  will  not  support  an  inference 
that  Flintkote  subjectively  and  actually  knew  of  the  ex- 
istence of  a  conspiracy.  As  noted  above,  there  is  abso- 
lutely no  direct  evidence  of  knowledge.  All  the  direct  evi- 
dence affirmatively  shows  lack  of  knowledge.  True 
enough,  circumstantial  evidence  could  prove  knowledge. 
But  it  is  submitted  that  knowledge  by  Flintkote  of  the 
existence  of  a  conspiracy  among  the  contractors  may  not 
be  inferred  from  the  circumstances  as  to  which  there  is 
testimony  in  this  case. 

All  of  the  circumstances  and  evidence  in  this  case  are 
consistent  with  lack  of  knowledge  by  Flintkote  of  any 
conspiracy  among  the  contractors.  At  most,  the  circum- 
stances (other  than  the  direct  testimony  of  lack  of  knowl- 
edge) are  equally  consistent  with  knowledge  and  with 
lack  of  knowledge  on  Flintkote's  part. 

"We,  therefore,  have  a  case  belonging  to  that 
class  of  cases  where  proven  facts  give  equal  support 
to  each  of  two  inconsistent  inferences ;  in  which  event, 
neither  of  them  being  established,  judgment,  as  a 
matter  of  law,  must  go  against  the  party  upon  whom 
rests  the  necessity  of  sustaining  one  of  these  infer- 
ences as  against  the  other,     .     .     ." 

Pennsylvania  R.   Co.  v.   Chamberlain,  288  U.   S. 
333,  339,  53  S.  Ct.  391,  393  (1933). 
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"If   the   testimony   leads    as    reasonably   to   one    hy- 
pothesis as  to  another,  it  tends  to  establish  neither," 

Deadrich  v.  United  States,  74  F.  2d  619,  622  (9th 
Cir.,  1935); 

United  States  v.  Holland,  111  F.  2d  949,  953  (9th 
Cir.,  1940); 

Galloway  v.  United  States,  130  F.  2d  467,  470  (9th 
Cir.,  1942),  affirmed,  319  U.  S.  372,  63  S.  Ct. 
1077  (1943). 

"  'When  the  evidence  tends  equally  to  sustain  either 
of  two  inconsistent  propositions,  neither  of  them  can 
be  said  to  have  been  established  by  legitimate  proof. 
A  verdict  in  favor  of  the  party  bound  to  maintain  one 
of  those  propositions  against  the  other  is  necessarily 
wrong.'  " 

Pennsylvania  R.  Co.  v.  Chamberlain,  supra,  at  340 
of  288  U.  S.  and  393-94  of  53  S.  Ct.,  quoting 
from 

Smith  V.  First  National  Bank  in  Westfield,  99 
Mass.  605,  611-12. 

It  is  thus  apparent  that,  since  lack  of  knowledge  by 
Flintkote  of  any  conspiracy  is  perfectly  consistent  with 
all  of  the  circumstances  of  the  case,  those  circumstances 
cannot  form  the  basis  of  a  finding  that  Flintkote  had  such 
knowledge. 

''And  the  desired  inference  is  precluded  for  the 
further  reason  that  respondent's  right  of  recovery 
depends  upon  the  existence  of  a  particular  fact  which 
must  be  inferred  from  proven  facts,  and  this  is  not 
permissible  in  the  face  of  the  positive  and  otherwise 
uncontradicted  testimony  of  unimpeached  witnesses 
consistent  with  the  facts  actually  proved,  from  which 
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testimony  it  affirmatively  appears  that  the  fact  sought 
to  be  inferred  did  not  exist." 

Pennsylvania  R.   Co.  v.   Chamberlain,  supra,  288 
U.  S.  at  340-41,  53  S.  Ct.  at  394. 

The  direct  and  positive  testimony  as  to  lack  of  knowl- 
edge must  prevail  over  any  contrary  inference  from  cir- 
cumstances equally  consistent  with  the  positive  testimony. 

In  discussing  proof  of  facts  by  circumstantial  evidence, 
Wigmore,  at 

I   Wigmore   on   Evidence,    §41,    p.    439    (3d   ed., 
1940), 

quotes  from  New  York  Life  Ins.  Co.  v.  McNeely,  79  P. 
2d  948  (Ariz.,  1938),  as  stating  the  correct  rule  as  fol- 
lows: 

".  .  .  In  criminal  cases,  they  demand  that  when 
a  conviction  is  to  be  based  on  a  chain  of  inferences, 
each  and  every  link  in  that  chain  must  exclude  every 
other  reasonable  hypothesis.  In  civil  cases,  involv- 
ing only  property  rights,  the  rule  is  not  so  strict, 
and  it  is  sufficient,  if  the  ultimate  fact  is  to  be  de- 
termined by  an  inference  from  facts  which  are  estab- 
lished by  direct  evidence,  that  it  be  more  probable 
than  any  other  inference  which  could  be  drawn  from 
the  facts  thus  proven.  But  when  an  inference  of 
the  probability  of  the  ultimate  fact  must  be  drawn 
from  facts  whose  existence  is  itself  based  only  on  an 
inference  or  a  chain  of  inferences,  it  will  be  found 
that  the  Courts  have,  with  very  few  exceptions,  held 
in  substance,  although  usually  not  in  terms,  that  all 
prior  links  in  the  chain  of  inferences  must  be  shown 
with  the  same  certainty  as  is  required  in  criminal 
cases,  in  order  to  support  a  final  inference  of  the 
probability  of  the  ultimate  fact  in  issue." 
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It  has  been  held  that  doing  an  act  which  in  fact  furthers 
the  objects  of  a  conspiracy  will  not  support  a  finding  of 
knowledge  of  the  conspiracy  on  the  part  of  the  actor. 
No  inference  may  be  drawn  merely  from  the  fact  that 
plaintiffs  were  cut  off. 

United  States  v.  Falcone,  supra. 

".  .  .  the  refusal  of  the  supplier  defendants  to 
sell  to  the  plaintiffs  may  have  furthered  the  object 
of  the  conspiracy  charged,  but  it  did  not  prove  that 
the  suppliers  knew  of  the  conspiracy." 

Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra,  117  F. 
2d  at  62. 

Further,  there  must  be  substantial  evidence  tending  to 
show  every  material  fact  before  the  jury  may  be  per- 
mitted to  find  for  plaintiff;  a  mere  scintilla  of  evidence  is 
not  enough. 

Carew  v.  R.  K.  O.  Radio  Pictures,  43  F.  Supp. 
199,  200  (S.  D.,  Cal.  1942); 

De  Zon  v.  American  President  Lines,  129  F.  2d 
404,  407  (9th  Cir.,  1942),  affirmed,  318  U.  S. 
660,  63  S.  Ct.  814  (1943); 

Galloway  v.  United  States,  supra  (130  F.  2d) ; 

United  States  v.  Holland,  supra. 

".  .  .  the  essential  requirement  is  that  mere  specu- 
lation be  not  allowed  to  do  duty  for  probative  facts, 
after  making  due  allowance  for  all  reasonably  possible 
inferences  favoring  the  party  whose  case  is  attacked." 
(Emphasis  added.) 

Galloway  v.  United  States,  319  U.  S.  372,  395,  63 
S.  Ct.  1077,  1089  (1943). 
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On  the  basis  of  the  facts  as  to  which  there  is  testimony 
of  any  kind  (even  accepting  all  the  testimony  favorable 
to  plaintiffs  as  true),  it  is  no  more  probable  that  Flint- 
kote  knew  of  the  existence  of  a  conspiracy  than  that  it 
did  not,  and,  in  fact,  it  would  seem  more  probable  that  it 
did  not.  If  the  facts  will  not  support  an  inference  of 
knowledge  of  the  conspiracy,  it  is  impossible  that  they 
could  support  an  inference  of  "knowing  participation"  in 
that  conspiracy. 

A  mere  showing  of  knowledge  by  Flintkote  of  the 
existence  of  a  conspiracy  among  the  contractors  will  not 
sustain  plaintiffs'  burden  in  this  case.  There  must  also 
be  proof  that  Flintkote  "knowingly  participated"  in  the 
conspiracy,  i.  e.,  that  Flintkote  was  motivated  by  its 
knowledge  of  the  conspiracy  when  it  did  the  act  which 
promoted  the  objects  and  purposes  of  the  conspiracy. 

"We  agree  with  defendants  that  the  most  import- 
ant issue  in  this  case  was  their  motive  in  cancelling 
the  Emich  franchise.  Certainly  before  plaintiffs 
could  recover  treble  damages  for  the  alleged  wrong- 
ful cancellation  they  had  to  establish  that  such  can- 
cellation was  pursuant  to  a  conspiracy  .  .  .  And 
if  defendants  could  show  that  they  cancelled  the  deal- 
erships for  any  other  reason  than  Emich's  failure  or 
refusal  to  use  GMAC,  then  the  cancellations  could  not 
be  said  to  be  in  furtherance  of  the  illegal  conspiracy." 

Emich  Motor  Corp.  v.  General  Motors  Corp.,  181 
F.  2d  70,  78  (7th  Cir.,  1950),  reversed  in  part 
on  other  grounds,  340  U.  S.  558,  71  S.  Ct.  408 
(1951). 

Obviously  enough,  if  knowledge  were  proved,  one  could 
reasonably  infer  from  the  facts  of  knowledge  of  the  con- 
spiracy and  the  cut-off  that  Flintkote  knowingly  partici- 
pated in  the  conspiracy  when  it  cut  off  plaintiffs.     How- 
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jver,  that  inference  is  not  inescapable,  and  it  is  a  further 
nference  from  the  fact  of  knowledge.  If  knowledge  can 
)e  found  only  at  the  end  of  a  long  and  weak  chain  of 
nferences  from  the  facts  as  to  which  there  is  testimony 
;hen  those  facts  will  not  support  the  further  inference 
:hat  Flintkote  was  motivated  by  such  knowledge  when 
t  cut  off  plaintiffs. 

"The  crucial  question  is  whether  [Flintkote's]  con- 
duct toward  [plaintiffs]  stemmed  from  independent 
decision  or  from  an  agreement,  tacit  or  express." 

Theatre  Enterprises  v.  Paramount  Film  D.  Corp., 
346  U.  S.  537,  540,  74  S.  Ct.  257,  259  (1954). 

"A  conspiracy  is  *a  combination  of  two  or  more 
persons,  by  concerted  action,  to  accomplish  a  crim- 
inal or  unlawful  purpose,  or  some  purpose  not  in 
itself  criminal  or  unlawful,  *by  criminal  or  unlawful 
means.'  [citing  cases.]  It  is  a  partnership  in  crim- 
inal purposes.  The  gist  of  the  crime  is  the  confeder- 
ation or  combination  of  minds." 

Marino  v.  United  States,  supra,  91  F.  2d  at  693-94. 

".  .  .  an  accused  must  join  in  the  agreement  to  be 
guilty  of  a  violation  of  the  statute,  for  even  if  he 
commits  an  overt  act,  he  does  not  violate  the  statute 
unless  he  joined  in  the  agreement." 

Id.  at  695. 

The  ultimate  fact  which  is  determinative  of  FHntkote's 
lability  in  this  case  is  whether  there  was  a  "confederation 
Df  minds"  among  Flintkote  and  the  contractors.  The 
issue  is  the  subjective  intent  of  FHntkote  (through  its 
agents)  in  cutting  off  plaintiffs.  Obviously,  absent  some 
dnd  of  confession,  Flintkote's  intent  would  have  to  be 
proved,  if  at  all,  by  inference  from  objective  facts.     In 
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this  case,  however,  although  all  of  the  testimony  (in  the 
light  most  favorable  to  plaintiffs)  is  consistent  with  an 
intention  on  Flintkote's  part  to  join  the  contractors'  con- 
spiracy, it  is  at  least  equally  consistent  with  the  inference 
that  Flintkote  had  some  other  intention  or  motive  in 
cutting  off  plaintiffs  and  did  not  intend  to  join  any  con- 
tractors' conspiracy;  and  all  of  the  direct  evidence  is 
that  Flintkote  acted  independently,  pursuant  to  its  own 
business  judgment,  and  without  participation  in  any  con- 
spiracy, combination  or  agreement. 

It  should  be  apparent,  then,  that  there  is  no  evidence 
in  the  record  from  which  the  jury  could  be  permitted 
to  find  that  Flintkote  participated  in  any  conspiracy  or 
did  any  act  in  violation  of  the  antitrust  laws. 

We  make  the  foregoing  contentions  assuming  that  the 
testimony  of  Lysfjord  and  Waldron  regarding  certain 
alleged  declarations  by  Ragland  remains  in  the  record. 
That  testimony  is  discussed  and  the  reasons  for  its  in- 
admissibility are  set  forth  at  length  in  a  later  section 
of  this  brief,  and  reference  is  respectfully  made  thereto 
in  this  connection.  If  that  testimony  is  excluded^  as  it 
should  be,  it  is  even  more  apparent  that  there  is  nothing 
in  the  evidence  which  will  justify  the  jury's  verdict 
against  Flintkote. 

It  follows,  then,  that  the  court  erred  in  denying  Flint- 
kote's motions  for  directed  verdict  at  the  close  of  plain- 
tiffs' case  and  at  the  close  of  all  the  evidence  and  in  deny- 
ing Flintkote's  motion  to  set  aside  the  verdict  and  enter 
judgment  for  defendant.  This  Court  should  reverse  the 
judgment  and  issue  its  mandate  to  the  trial  court  to  set 
aside  the  verdict  and  enter  judgment  for  defendant  Flint- 
kote. 
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II. 

n  Any  Event,  the  Judgment  Should  Be  Reversed  and 
a  New  Trial  Ordered. 

Even  if  this  Court  does  not  agree  with  us  that  judg- 
lent  should  be  entered  for  defendant,  we  beUeve  it  can 
e  shown  that  substantial  and  prejudicial  errors  were 
ommitted  by  the  trial  court  which  call  for  a  reversal  and 

new  trial. 

We  shall  first  discuss  two  major  errors  in  connection 
nth.  the  admission  of  evidence. 

L     Prejudicial  Error  Was  Committed 
in  Admitting  Evidence. 

The  Court  Admitted  Evidence  Tending  to  Prove 
A  Conspiracy  Between  Certain  Contractors 
Without  Showing  Flintkote's  Connection 
With  the  Alleged  Conspiracy. 

(Specification  of  Error  No.  2,  p.   11.) 

Over  defendant's  objection  the  Court  admitted  evidence 
oncerning  the  activities  of  some  of  the  acoustical  tile 
ontractors,  former  defendants  in  the  case,  particularly 
he  R.  W.  Downer  Company,  by  whom  plaintififs  were  em- 
iloyed  before  they  started  their  own  business.  This  testi- 
aony  had  to  do  with  the  following  matters,  among  others : 
ertain  meetings  of  some  of  the  contractors,  at  which 
t  is  not  even  suggested  that  any  Flintkote  representative 
vas  present  (e.g.,  R.  302  fiF.) ;  a  long  series  of  docu- 
aents  consisting  of  so-called  "take  off  sheets"  (Exs.  18 
hrough  37),  with  which  Flintkote  had  no  connection 
i^hatever;  and  discussions  of  business  practices  of  certain 
mployees  and  ofiicials  in  the  Downer  company  (e.  g., 
I.  314-315)  of  which  Flintkote  was  not  shown  to  have 
lad  any  knowledge.     This  testimony  indicated  that  the 
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Downer  company  often  learned  in  some  manner  what 
the  low  bid  was  going  to  be  on  a  public  job  and  purposely- 
put  in  a  higher  bid  {e.g.,  R.  317),  presumably  subject 
to  some  arrangement  for  allocating  those  public  jobs 
among  the  various  contractors. 

Flintkote  is,  of  course,  a  manufacturer  of  tile.  It 
does  not  do  any  installation  work  and  would  not  in  any 
way  be  presumptively  charged  with  knowledge  of  the 
practices  and  business  methods  of  contractors. 

The  general  effect  of  this  testimony  was  such  that  one 
might  infer  from  it  that  at  least  some  of  the  contractors 
had  evolved  a  plan  for  refraining  from  competitive  bidding 
and  for  rotating  jobs  in  certain  public  projects  in  the  Los 
Angeles  area  among  themselves. 

To  this  testimony  defendant  objected  and  argued  at 
length  that  it  was  all  hearsay  as  to  Flintkote  and  that 
before  evidence  of  the  acts  and  declarations  of  alleged 
co-conspirators  could  be  received,  the  connection  of  the 
defendant  with  the  conspiracy  must  first  be  established. 
(R.  278-94.) 

This  is,  of  course,  the  elementary  and  well-settled  rule 
on  which  point  no  useful  purpose  would  be  served  by 
elaborate  discussion.  The  rule  is  succinctly  stated  in 
Thomas  v.  United  States,  57  F.  2d  1039,  1041  (10th 
Cir.,  1932): 

''To  render  evidence  of  the  acts  or  declarations  of 
an  alleged  conspirator  admissible  against  an  alleged 
co-conspirator,  the  existence  of  the  conspiracy  must 
be  shown  and  the  connection  of  the  latter  therewith 
established,      [citing  cases.] 

"Declarations  made  by  one  conspirator  to  another 
are  not  competent  evidence  to  establish  the  connec- 
tion of  a  third  person  with  the  conspiracy,  [citing 
cases.] 
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"The  existence  of  the  conspiracy  charged  cannot  be 
established  against  an  alleged  conspirator  by  evi- 
dence of  the  acts  or  declarations  of  his  alleged  co- 
conspirator done  or  made  in  his  abesnce.  [citing 
cases.]" 

In  some  instances  where  there  are  a  great  many  defen- 
ants  and  a  large  number  of  alleged  conspiratorial  acts, 
articularly  if  the  case  is  before  the  court  rather  than 

jury,  as  a  matter  of  practical  expedience,  evidence  of 
tiis  sort  involving  one  or  more  of  the  defendants  is  some- 
!mes  admitted,  subject  to  motion  to  strike,  before  a  con- 
ection  is  shown  with  other  defendants,  but  in  so  doing 
le  courts  recognize  that  this  is  a  departure  from  the 
ormal  order  of  proof.    See,  e.  g., 

United  States  v.  Morgan,  11  F.  R.  D.  445,  454  (S. 
D.  N.  Y.,  1951). 

But  at  this  trial  defendant  pointed  out  that  this  was 
jury  case;  that  there  was  but  one  defendant;  that  there 

/as  no  reason  to  depart  from  the  normal  order  of  proof; 

nd  that  by  so  doing,   serious  prejudice  might  be  done 

3  Flintkote  if  the  necessary  connection  were  not  proved 

e.g.,  R.  285-86). 

The  court  nevertheless  proceeded  to  admit  the  evidence, 
ubject  to  motion  to  strike. 

Several  court  days  were  taken  up  with  this  testimony, 
nd  when  the  motion  to  strike  was  made,  the  court  denied 

The  trial  court  should  have  sustained  defendant's  ob- 
^ction  and  should  have  required  plaintiffs  to  prove  the 
onnection,  if  any,  with  Flintkote  before  admitting  evi- 
ence  of  the  acts  and  declarations  of  the  contractors  and 
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their  employees.  We  think  it  clear  that  no  connection 
between  the  contractors  and  defendant  was  proved,  and 
that  defendant's  motion  to  strike  should  have  been  granted. 
As  we  have  argued  above,  the  motion  for  directed  verdict 
was  also  improperly  denied. 

But  even  if  there  were  some  tenuous  conflicting  evidence 
of  a  connection  between  the  contractors'  practices  and 
Flintkote,  which  we  deny,  the  court  should  have  required 
the  presentation  of  that  evidence  first,  so  that  the  matter 
could  be  viewed  in  its  proper  perspective.  Allowing 
this  evidence  of  the  activities  of  the  contractors  to  be 
presented  over  repeated  objections,  might  well  have  caused 
the  jury  to  conclude  that  its  mere  presentation  was  some 
evidence  of  Flintkote's  participation  in  a  conspiracy. 

It  is  idle  to  suggest  that  this  highly  inflammatory  testi- 
mony did  no  damage  to  Flintkote  because  it  was  admitted 
only  subject  to  motion  to  strike.  In  the  case  of  Krule- 
witch  V.  United  States,  336  U.  S.  440,  453,  69  S.  Ct. 
716,  723  (1949),  Mr.  Justice  Jackson  stated,  in  his  con- 
curring opinion: 

"Strictly,  the  prosecution  should  first  establish 
prima  facie  the  conspiracy  and  identify  the  conspira- 
tors, after  which  evidence  of  acts  and  declarations 
of  each  in  the  course  of  its  execution  are  admissible 
against  all.  But  the  order  of  proof  of  so  sprawling 
a  charge  is  difficult  for  a  judge  to  control.  As  a  prac- 
tical matter,  the  accused  often  is  confronted  with  a 
hodgepodge  of  acts  and  statements  by  others  which 
he  may  never  have  authorized  or  intended  or  even 
known  about,  but  which  help  to  persuade  the  jury 
of  existence  of  the  conspiracy  itself.  In  other  words, 
a  conspiracy  often  is  proved  by  evidence  that  is  ad- 
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missible  only  upon  assumption  that  conspiracy  ex- 
isted. The  naive  assumption  that  prejudicial  effects 
can  he  overcome  by  instriictions  to  the  jury,  Cf. 
Blumenthal  v.  United  States,  332  U.  S.  535,  559, 
6S  S.  Ct.  248,  257,  all  practicing  lawyers  know  to  he 
unmitigated  fiction.  See  Skidmore  v.  Baltimore  & 
Ohio  R.  Co.,  2  Cir.,  167  R  2d  54."    (Emphasis  ours.) 

The  admission  of  this  evidence  was  highly  prejudicial 

md  prevented  a  fair  trial  of  the  issues.     Despite  the  fact 

hat  the  contractors  were  no  longer  in  the  case,  by  adopt- 

ng  this  procedure  the  court  in  effect  treated  Flintkote  as 

L  co-defendant  with  the  contractors.     Again  quoting  Mr. 

[ustice  Jackson  in  the  opinion  referred  to  above: 

''A  co-defendant  in  a  conspiracy  trial  occupies  an 
uneasy  seat.  There  generally  will  be  evidence  of 
wrongdoing  by  somebody.  It  is  difficult  for  the  in- 
dividual to  make  his  own  case  stand  on  its  own  merits 
in  the  minds  of  jurors  who  are  ready  to  believe  that 
birds  of  a  feather  are  flocked  together."  (336  U. 
S.  at  454,  69  S.  Ct.  at  723.) 

This  case  in  effect  was  tried  against  Downer  and  some 
)f  the  other  contractors.  These  were  the  people  who 
lad  already  paid  plaintiffs  $20,000.00  in  exchange  for  a 
iismissal.  (Evidence  of  that  fact,  however,  was  with- 
irawn  from  the  jury  by  stipulation.)  The  jury's  indigna- 
;ion  against  the  contractors  was  apparently  aroused  and 
;he  jury  proceeded  to  punish  Flintkote  for  their  conduct. 


2.  The  Court  Improperly  Admitted  Hearsay  Tes- 
timony OF  Alleged  Declarations  of  a  Subor- 
dinate Employee  of  Defendant. 

(Specifications  of  Error  Nos.  3  and  4, 
pp.   11-13  and  13-20.) 

In  this  section,  we  shall  discuss  the  trial  court's  plain 
error  in  admitting"  the  testimony  of  the  plaintiffs  Waldron 
and  Lysfjord  respecting-  certain  alleged  declarations  by 
Robert  Ragland  and  in  failing  to  strike  that  testimony 
from  the  record.  The  testimony  and  the  objections  urged 
at  the  trial  are  set  out  in  full  in  the  specifications  of  errors 
referred  to  above  and  need  not  be  repeated  here. 

In  order  to  set  these  matters  in  their  proper  perspective, 
it  should  be  noted  that  neither  Lysfjord's  nor  Waldron's 
testimony  about  Ragland's  alleged  declarations  was  sup- 
ported by  any  foundation  respecting  (1)  the  purpose  of 
Ragland's  alleged  visit  to  plaintiffs'  place  of  business 
when  the  declarations  were  made,  (2)  any  other  matters 
which  may  have  been  discussed  or  handled  at  the  meetings 
when  the  declarations  were  made  (or  meeting,  as  the  case 
may  be),  (3)  the  scope  of  Ragland's  authority  (either 
actual  or  ostensible)  with  respect  to  (1)  and  (2)  or  the 
declarations.  It  is  defendant's  contention  that,  on  the 
foundation  laid  (even  considering  all  other  evidence  in 
the  case,  without  regard  to  time  of  introduction),  the 
testimony  of  plaintiffs  respecting  the  alleged  declarations 
of  Ragland  was  hearsay;  did  not  relate  to  a  party's  ad- 
mission; was  not  regarding  a  declaration  of  a  co-con- 
spirator in  furtherance  of  the  conspiracy;  was  not  re- 
garding an  overt  act  in  furtherance  of  the  conspiracy; 
was  not  regarding  an  act  within  any  concept  of  ''res 
gestae'';  was  not  within  any  exception  to  the  hearsay  rule; 
and  was  therefore  inadmissible.  We  shall  discuss  these 
contentions  in  order; 
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(a)  The  Testimony  Was  Hearsay. 
On  its  face  the  testimony  objected  to  comes  within  the 
:lassical  definition  of  hearsay.  It  is  a  recital  by  a 
kvitness  of  an  out-of-court  declaration  of  a  third  party 
used  to  establish  the  truth  of  the  matter  asserted  in  the 
declaration. 

''The  Hearsay  rule  points  out  that  B's  [Ragland's] 
assertion,  offered  testimonially,  is  not  made  on  the 
stand  and  presently,  but  out  of  court  anteriorly,  and 
challenges  it  upon  that  ground.  The  Hearsay  rule 
tells  us  that  B's  assertion  (even  assuming  B  to  have 
been  qualified,  by  knowledge  and  otherwise,  as  wit- 
ness) cannot  be  accepted  because  it  has  not  been 
made  at  a  time  and  place  where  it  could  be  subjected 
to  certain  essential  tests  or  investigations  calculated 
to  demonstrate  its  real  value  by  exposing  such  latent 
sources  of  error.  The  Hearsay  rule  predicates  a 
contrast  between  assertions  untested  and  assertions 
tested;  it  insists  upon  having  the  latter."  (V  Wig- 
more,  op.  cit.  supra,  §1361,  p.  3.) 

In  other  words: 

"What  we  are  here  concerned  with  is  .  .  .  [the] 
notion  ,  .  .  that  zvhen  a  specific  person,  not  as 
yet  in  court,  is  reported  to  have  made  assertions 
about  a  fact,  that  person  must  he  called  to  the  stand 
[to  testify  to  the  fact  sought  to  be  proved],  or  his 
assertion  will  not  be  taken  as  evidence."  {Id.  at 
§1364,  p.  10)    (emphasis  is  Wigmore's.) 

(b)   The  Testimony  Did  Not  Relate  to  a  Party's 
Admission. 

Ragland's  alleged  declarations  are  not  removed  from 
the  operation  of  the  hearsay  rule  on  any  theory  that  they 
were  admissions  of  a  party,  because  those  alleged  declara- 
tions of  Ragland  did  not  constitute  admissions  of  de- 
fendant Flintkote. 
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For  the  out-of-court  declarations  of  an  agent  to  be 
admissible  against  his  principal,  the  declarations  must  be 
within  the  scope  of  the  authority  conferred  upon  that 
agent  and  made  while  in  the  exercise  of  his  authority. 

IV  Wigmore,  op.  cit.,  supra,  §1078,  pp.  119-120; 

2  Fletcher,  Cyclopedia  Corporations,  %7ZZ,  p.  999 
(Perm.  ed.  1954). 

And  before  it  can  be  said  that  such  statements  are  made 
'Vhile  in  the  exercise  of  his  authority,"  it  must  appear 
that  they  were  made  in  the  course  of  a  transaction  then 
being  executed  for  the  principal. 

IV  Wigmore,  op.  cit.,  supra,  §1078,  pp.   119-120; 

2  Fletcher,  op.  cit.,  supra,  %7?)2>,  p.  999; 

See,  Paramount  Productions  v.  Smith,  91  F.  2d 
863,  865-866  (9th  Cir.),  cert,  denied,  302  U.  S. 
749,  58  S.  Ct.  266  (1937). 

We  are  dealing  here  with  the  claimed  admissions  of  a 
subordinate  employee  of  a  corporation.  Fletcher,  quoting 
with  approval  from  the  language  of  two  Michigan  cases, 
has  this  to  say  about  the  declarations  of  such  agents: 

"  'The  declarations  and  admissions  of  subordinate 
corporate  agents  are  binding  upon  a  corporation  only 
when  made  in  connection  with  the  particular  business 
intrusted  to  them  and  such  declarations  must  be  in- 
cidental to  the  duties  which  they  are  intrusted  to 
perform.'  'Were  the  rule  otherwise,  the  fortune  of 
every  man  would  rest  on  the  veracity  of  his  errand 
boy.'  "  (2  Fletcher,  op.  cit.,  supra,  §747,  pp.  1049- 
1050.) 

There  is  no  evidence  that  Mr.  Ragland  was  a  general 
representative  of  defendant.  Indeed,  the  record  affirma- 
tively discloses  the  contrary.     Mr.  Ragland  was  at  most 
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a  lower  echelon  salesman  with  no  authority  to  determine 
whether  or  not  to  sell  acoustical  tile  to  plaintiffs  on  a 
direct  basis  or  any  basis,  either  at  the  outset  or  in  con- 
nection with  the  cut-off.  All  of  the  testimony  is  to  the 
effect  that  Mr.  Ragland  was  a  mere  subordinate  cor- 
porate agent  of  The  Flintkote  Company.  There  is  abso- 
lutely nothing  in  the  record  to  indicate  that  he  had  au- 
thority, express  or  implied,  to  make  the  declarations  here 
involved. 

There  is  not  a  shred  of  evidence  that  Mr.  Ragland,  at 
the  time  of  the  alleged  declarations,  was  engaged  in  any 
transaction  on  behalf  of  defendant.  Lysfjord  testified 
only  that  "Mr.  Ragland  came  into  the  office,  met  me  at 
the  office"  (R.  474).  Waldron  testified  only  that  "At 
our  office.  Mr.  Ragland  came  in  and  was  telling  us 
about—"  (R.  258)  "He  was  telling  us  that  Mr.  Gus 
Crouse — "  (R.  259).  Neither  Lysfjord  nor  Waldron 
related  a  single  business  transaction  which  occurred  at 
those  meetings  (or  at  that  meeting)  with  Mr.  Ragland. 
It  does  not  appear  that  Mr.  Ragland  had  any  mission  at 
all  to  perform  on  behalf  of  his  principal,  The  Flintkote 
Company,  on  either  (or  that)  occasion.  The  record 
shows  only  that  in  each  (or  that)  case  Mr.  Ragland 
appeared  at  the  Bell  office,  made  the  alleged  statements, 
and  (presumably)  left.  Thus  on  plaintiffs'  testimony,  to 
hold  that  the  alleged  declarations  of  Ragland  were  ad- 
missions of  Flintkote  would  be  a  striking  case  of  resting 
the  fortune  of  the  principal,  The  Flintkote  Company, 
on  the  veracity  of  its  "errand  boy." 

Since  there  was  no  evidence  either  that  Mr.  Ragland 
had  authority  to  make  the  declarations  in  question  or 
that  he  was  engaged  in  a  transaction  on  behalf  of  de- 
fendant at  the  time  they  were  made,  the  conclusion  is 
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inescapable  that  plaintiffs  wholly  failed  to  lay  an  adequate 
foundation  upon  which  to  premise  the  admission  of  the 
challenged  testimony  as  constituting  admissions  of  Mr. 
Ragland's  principal,  The  Flintkote  Company. 

Furthermore,  the  declarations,  as  related  by  plaintiffs, 
were  pure  narrative,  entirely  historical  in  character.  It 
is  beyond  dispute  that  the  declarations  of  an  agent  which 
are  merely  narrative  of  a  past  transaction,  that  is,  his- 
torical in  nature,  and  which  have  no  connection  with  any 
transaction  then  being  conducted  by  the  agent  with  au- 
thority for  his  principal,  are  not  considered  as  being 
made  in  the  course  of  such  a  transaction,  and  therefore, 
do  not  constitute  admissions  properly  chargeable  to  the 
principal 

2  Fletcher,  op.  cit.,  supra,  §735,  pp.  1015-16. 

It  is  thus  apparent  that  the  declarations  here  under 
discussion  were  neither  expressly  authorized  nor  made  in 
the  course  of  and  as  a  part  of  a  transaction  within  the 
scope  of  Ragland's  authority  in  which  he  was  then  en- 
gaged; and  the  declarations  were  all  purely  historical. 
They  did  not  constitute  admissions  of  Flintkote.^ 


^In  further  support  of  this  proposition,  see : 

Mutual  Sav.  Life  Ins.  Co.  v.  Hall,  49  So.  2d  298,  300  (Ala. 

1950)  ; 
Decker  v.  Consolidated  Feed,  Coal  &  Lumber  Co.,  137  N.  J. 

L.  154,  59  A.  2d  15,  16  (1948); 
Hansen  v.  Eaqle-Picher  Lead  Co.,  8  N.  J.  133,  84  A.  2d  281, 

286-287  (1951); 
Merchants'  Nat.  Bank  of  Gardner  v.  Clark,  139  N.  Y.  314, 

34  N.  E.  910  (1893); 
State  Bank  of  Brocton  v.  Brocton  Fruit  Juice  Co.,  208  N. 

Y.  492,  102  N.  E.  591,  592  (1913)  ; 
Shelton  v.  Wolf  Cheese  Co.,  93  S.  W.  2d  947,  952   (Mo. 

1936) ; 
Southern  Surety  Co.  v.  Nalle  &  Co.,  242  S.  W.  197  (Comm. 

of  Appeal  of  Texas  1922). 
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(c)   The  Testimony  Was  Not  Admissible  as  Relating  to 
Declarations  of  a  Co-conspirator. 

The  court  apparently  admitted  the  testimony  of  Wal- 
dron  respecting  the  Ragland  declarations  appearing  at 
pages  259,  261-63,  266  and  269-70  of  the  Record  on  the 
theory  that  Ragland  was  a  co-conspirator  with  Flintkote 
and  that  his  declarations  in  the  course  of  and  in  further- 
ance of  the  conspiracy  bound  Flintkote.  See  the  remarks 
of  the  court  appearing  at  pages  259-60  of  the  Record. 
That  theory  cannot  be  applied  to  these  alleged  declara- 
tions. 

It  is  well  settled  that  a  conspiracy  cannot  exist  between 

a  corporation  and  its  employee  or  agent  acting  as  such. 

Nelson  Radio  &  Supply  Co.  v.  Motorola,  200  F. 

2d  911  (5th  Cir.  1952),  cert,  denied,  345  U.  S. 

925,  73  S.  Ct.  783  (1953). 

There  is  no  evidence  in  the  record  tending  to  indicate 
that  Ragland's  relationship  to  Flintkote  was  ever  any- 
thing other  than  that  of  an  employee. 

There  is  no  evidence  that  Mr.  Ragland  conspired  with 
any  of  the  acoustical  contractors  in  his  individual  capac- 
ity. Obviously,  then,  his  acts  and  declarations  cannot 
be  admitted  as  acts  or  declarations  of  a  conspirator. 

Even  if  on  some  unexplained  theory  Mr.  Ragland  could 
be  considered  as  a  co-conspirator  with  the  contractors 
and  Flintkote,  his  acts  and  declarations  are  not  admissible 
to  bind  Flintkote  until  such  time  as  Flintkote's  participa- 
tion is  shown  by  independent  acts  or  declarations,  i.e., 
other  than  the  acts  or  declarations  of  co-conspirators. 

United  States  v.  Schneiderman,  106  F.  Supp.  892, 
903  (S.  D.  Cal.  1952). 

Even  if  these  difficulties  were  surmounted,  the  testi- 
mony would  still  be  inadmissible.    The  declarations,  stand- 
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ing  alone  and  not  as  a  part  of  any  transaction,  there  be- 
ing no  evidence  connecting  them  with  any  transaction,  in 
no  way  furthered  the  objects  of  the  alleged  conspiracy. 
Webster's  New  International  Dictionary,  Second  Edition, 
defines  "furtherance"  as: 

"Act  of  furthering,  or  helping  forward;  promotion; 

advancement;  progress."    (p.  1022.) 

Substantially  the  same  meaning  was  given  the  phrase  in 
People  V.  Smith,  151  Cal.  619,  626,  91  Pac.  511, 
513  (1907), 

a  prosecution  for  murder,  where  the  court  defined  it  as 

follows : 

"A  declaration,  statement,  or  act  of  a  conspirator, 
to  be  admissible  as  in  'furtherance'  of  the  conspiracy, 
must,  as  the  word  'furtherance,'  ex  vi  termini,  im- 
ports, be  an  act,  statement,  or  declaration  which  in 
some  measure,  or  to  some  extent,  aids  or  assists 
towards  the  consummation  of  the  object  of  the  con- 
spiracy." 

Manifestly,  as  a  matter  of  law  it  cannot  reasonably  be 
said  that  the  statements  themselves  were  in  furtherance 
of  the  conspiracy.  On  the  contrary  it  would  seem  that 
revealing  the  conspiracy  to  the  intended  victims  would 
tend  to  frustrate  its  objective. 

Moreover,  it  has  frequently  been  said  that  mere  narra- 
tive declarations  by  co-conspirators  are  not  competent 
for  the  reason  that  they  are  not  ordinarily  in  furtherance 
of  a  conspiracy. 

Logan  v.  United  States,  144  U.  S.  263,  12  S.  Ct. 

617,  632   (1892); 
Mayola  v.   United  States,  71   F.  2d  65,  67   (9th 

Cir.  1934); 
United  States  v.  Food  and  Grocery  Bureau  of  So. 
Cal,  43  F.  Supp.  966,  970  (S.  D.  Cal.,  1942). 
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As  has  already  been  pointed  out,  these  declarations  are 
pure  narrative,  entirely  historical  in  character.  There- 
fore, their  utterance  by  Mr.  Ragland  could  not  in  any 
sense  have  furthered  the  alleged  conspiracy. 

(d)  The  Testimony  Was  Not  Admissible  as  Describing 
Overt  Acts  in  Furtherance  of  the  Conspiracy. 

The  court  suggested  at  the  time  that  Lysfjord's  testi- 
mony was  allowed  in  evidence  that  Ragland's  declarations 
were  an  overt  act  in  furtherance  of  the  conspiracy  (R. 
471)  (apparently,  although  not  expressly,  concluding  that 
they  were  thus  not  hearsay  or  were  within  some  excep- 
tion to  the  hearsay  rule).  What  has  just  been  said  with 
respect  to  the  admission  of  Waldron's  testimony  on  the 
theory  that  Ragland's  declarations  constituted  admis- 
sions of  a  co-conspirator  and  were  thus  binding  upon 
Flintkote  is  applicable  here.  Ragland  was  not  a  co-con- 
spirator with  Flintkote.  Even  if  on  some  theory  he  had 
been  a  co-conspirator  with  the  contractors,  his  alleged 
declarations  could  not  be  admitted  against  Flintkote  be- 
cause no  participation  by  Flintkote  in  the  contractors' 
conspiracy  was  independently  proved.  In  any  event,  the 
act  of  reciting  to  the  victims  of  a  conspiracy  an  historical 
account  of  the  activities  of  the  alleged  conspirators  could 
hardly  be  characterized  as  an  overt  act  in  furtherance  of 
the  conspiracy. 

(e)  The  Testimony  Is  Not  Admissible  as  Describing  Part 

of  the  Res  Gestae. 

The  court  also  suggested  at  the  time  that  Lysfjord's 
testimony  was  allowed  in  evidence  that  Ragland's  alleged 
declarations  were  a  part  of  the  res  gestae  of  the  alleged 
conspiracy  itself  (R.  476)  (again  apparently  concluding 
that  the  hearsay  rule  did  not  bar  their  admission).  But 
that  testimony  was  not  admissible  on  any  such  theory. 
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Defendant  has  been  unable  to  find  any  reference  in 
either  antitrust  cases  or  general  conspiracy  cases  where 
reliance  was  placed  upon  the  proposition  that  a  conspiracy 
viewed  as  a  whole  has  a  res  gestae.  The  term  ''res  gestae" 
is  not  so  elastic.  It  is  not  a  catch-all  device  to  permit 
the  reception  of  evidence  otherwise  clearly  inadmissible. 
Black's  Law  Dictionary,  Third  Edition,  defines  the  term 
as  follows: 

"Things  done;  transactions;  essential  circumstances 
surrounding  the  subject.  The  circumstances,  facts, 
and  declarations  which  grow  out  of  the  main  fact, 
are  contemporaneous  with  it,  and  serve  to  illustrate 
its  character."     (p.   1539.) 

In 

St.  Clair  v.  United  States,  154  U.  S.   134,  14  S. 
Ct.  1002  (1894), 

the  court  quoted  with  approval  from  Wharton  on   Evi- 
dence as  follows: 

"  'The  ''res  gestae'' '  Wharton  said,  'may  be,  there- 
fore, defined  as  those  circumstances  which  are  the 
undesigned  incidents  of  a  particular  litigated  act, 
and  which  are  admissible  when  illustrative  of  such 
actr    (14  S.  Ct.  at  1008;  emphasis  added.) 

The  meaning  of  "res  gestae"  was  fairly  put  by  the  court 
in 

People  V.  Perkins,  8  Cal.  2d  502,  66  P.  2d  631 
(1937), 

when  it  said: 

"[Wjhere  it  is  the  event  speaking  through  the  per- 
son and  not  the  person  telling  about  the  event,  .  .  . 
such  declarations  are  part  of  the  res  gestae  and  ad- 
missible in  evidence."  (8  Cal.  2d  at  514,  66  P.  2d 
at  636-37.) 
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It  cannot  be  said  that  a  conspiracy  is  an  event  or  an 
act.  Certain  conduct,  either  acts  or  declarations,  it  is 
true,  may  be  said  to  be  in  furtherance  of  a  conspiracy, 
and  declarations  at  the  time  of  the  acts  may  constitute 
a  part  of  the  res  gestae  of  that  particular  act,  but  a  nar- 
rative declaration  as  to  past  events,  standing  alone,  illus- 
trates nothing.  There  is  no  suggestion  here  that  Rag- 
land's  alleged  declarations  were  spontaneous  exclamations 
contemporaneous  with  a  conspiratorial  act.  It  clearly 
is  a  case  of  a  person  telling  about  a  past  event,  rather 
than  an  event  speaking,  in  part,  through  a  person's  dec- 
larations. It  follows  that  the  declarations  by  Mr.  Rag- 
land  may  not  find  their  way  into  evidence  under  the 
guise  of  the  ''res  gestae"  of  conspiracy. 

From  all  of  this,  we  submit  that  the  testimony  was  pure 
hearsay  and  clearly  inadmissible. 

(f)   The  Erroneous  Admission  of  This  Testimony  Was 
Highly  Prejudicial. 

The  testimony  regarding  the  alleged  Ragland  declara- 
tions was  prejudicial  to  Flintkote  for  all  of  the  following 
reasons,  among  others:  (1)  It  brought  before  the  jury 
evidence  of  at  least  two  contacts  between  Flintkote  and 
the  contractors  which  were  not  otherwise  adverted  to  in 
the  evidence,  one  of  which  was  an  alleged  general  meet- 
ing suggesting  concerted  action;  (2)  It  being  Flintkote's 
position  that  the  declarations  were  not  made,  it  was  neces- 
sary that  Ragland  deny  making  the  same,  and  this  may 
have  given  them  unwarranted  importance  in  the  jury's 
mind;  (3)  It  being  Flintkote's  position  that  the  events 
described  in  the  alleged  declarations  did  not  occur,  it 
was  necessary  that  the  occurrence  of  the  supposed  events 
be  denied,  and  having  each  person  who  was  supposed  to 
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be  involved  in  the  events  deny  the  same  may  have  given 
the  testimony  unwarranted  significance  in  the  minds  of 
the  jurors;  (4)  The  admission  of  these  declarations,  over 
repeated  and  extended  objection,  may  well  have  given  the 
declarations  unusual  probative  value  with  the  jury;  (5) 
The  admission  of  the  declarations  tended  to  obscure  the 
issues  in  the  case  and  might,  if  not  properly  analyzed, 
have  led  the  jury  astray  in  its  reasoning;  (6)  The  al- 
leged actions  of  the  contractors  as  related  in  the  declara- 
tions would  tend  to  inflame  the  jurors  against  the  con- 
tractors, and  cause  the  jury  to  sweep  Flintkote  along 
with  the  contractors. 

Obviously,  then,  the  admission  into  evidence  of  the 
aforesaid  testimony  was  error,  and  that  error  was  both 
substantial  and  prejudicial.  The  error  was  grave  enough 
that  it,  standing  alone,  warrants  a  reversal  of  the  judg- 
ment and  a  new  trial  in  this  action. 

B.     The  Court  Erred  in  Its  Instructions 
to  the  Jury. 

Defendant  believes  that  the  instructions  given  by  the 
trial  court  were  erroneous  in  at  least  five  particulars. 
We  shall  discuss  these  contentions  under  separate  head- 
ings. 

1.  The  Court  Failed  Adequately  to  Instruct  the 
Jury  That  Flintkote  Was  the  Only  Defendant 
AND  That  Its  Participation  in  an  Unlawful 
Conspiracy  Was  a  Prerequisite  for  a  Verdict 
FOR  Plaintiffs. 

(Specification  of  Error  No.  5,  pp.  20-23.) 

The  court  erred  in  failing  adequately  to  instruct  the 
jury  that  it  could  return  a  verdict  for  plaintiffs  only  if  it 
found  that  defendant  Flintkote  was  a  party  to  an  unlaw- 
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ful  conspiracy  in  restraint  of  interstate  commerce  which 
injured  plaintiffs  and  in  failing  adequately  to  instruct  the 
jury  that  defendant  Flintkote  was  the  only  defendant  in 
the  case. 

On  several  occasions,  the  court  in  its  instructions  re- 
ferred to  "defendants."  Such  reference  to  "defendants" 
was  wholly  misleading,  since  there  was  but  one  defendant 
in  the  case :  The  Flintkote  Company.  The  action,  as  has 
been  shown,  was  originally  brought  against  the  acoustical 
tile  contractors  and  various  individual  defendants  as  well 
as  Flintkote  (R.  3),  but  the  contractors  made  a  settlement 
with  plaintiffs,  and  the  action  had  been  dismissed  as 
against  all  defendants  other  than  Flintkote  before  the  trial 
commenced  (R.  95-103,  113-14).  Numerous  references 
to  "defendants"  could  have  no  effect  other  than  to  con- 
fuse the  jury  as  to  whom  this  action  was  really  against, 
whose  conduct  was  under  investigation,  whose  conduct 
must  supply  the  basis  for  the  verdict,  and  who  would 
have  to  pay  any  damages  which  the  jury  might  assess. 
Admittedly,  the  court  said  at  R.  1239,  "but  there  is  only 
one  defendant  here.  .  .  .  We  are  trying  the  case  here 
today  as  to  this  one  defendant."  The  court  also  correctly 
instructed  the  jury  in  the  second  complete  paragraph  of 
R.  1246,  the  first  full  paragraph  of  R.  1247,  and  the 
first  full  paragraph  of  R.  1252  that  FHntkote's  participa- 
tion in  an  unlawful  conspiracy  was  prerequisite  to  a  ver- 
dict for  plaintiffs.  However,  the  repeated  references  to 
"defendants"  inevitably  created  confusion;  they  may  well 
have  given  the  jury  the  impression  that  some  defendants 
other  than  Flintkote  were  in  some  way  still  involved  in 
the  case  and  that  a  verdict  for  plaintiffs  could  be  based  on 
the  activities  of  those  "defendants"  without  FHntkote's 
participation  therein. 
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Several  of  the  instructions,  however,  require  specific 
discussion  of  errors  in  this  connection  in  addition  to  the 
references  to  "defendants"  contained  therein.  At  R. 
1236,  the  court  correctly  stated  the  general  rule  that 
Flintkote  could  refuse  to  deal  with  plaintiffs  for  any 
cause  or  for  no  cause  whatever,  but  the  court  went  on 
to  qualify  that  rule  incorrectly  by  stating:  "But  under 
the  antitrust  laws  it  cannot  do  so  if  there  has  been  a 
conspiracy."  That  qualification  was  erroneous  for  sev- 
eral reasons  and  resulted  in  the  entire  statement  being 
erroneous.  The  charge  indicated  that  Flintkote's  re- 
fusal to  deal  with  plaintififs  might  be  unlawful  if  there 
had  ever  been  any  conspiracy,  without  regard  to  the 
legality  or  subject  matter  thereof  or  Flintkote's  participa- 
tion therein.  It  ignored  completely  the  element  of  Flint- 
kote's motive  in  refusing  to  sell  to  plaintiffs.  Flintkote 
can  be  liable  for  refusing  to  sell  to  plaintiffs  only  if  that 
refusal  was  the  result  of  knowing  participation  by  Flint- 
kote in  an  unlawful  conspiracy.  (See  discussion  and  au- 
thorities cited  at  pp.  48-50,  53,  58-59,  supra.)  Any  charge 
which  would  permit  the  jury  to  find  liability  of  Flintkote 
on  any  lesser  showing  is  necessarily  erroneous  and  preju- 
dicial. 

At  R.  1245,  the  court  flatly  stated  that  the  jury  may 
bring  in  a  verdict  against  someone  other  than  Flintkote, 
saying:  "your  verdict  should  be  in  favor  of  the  plaintiffs 
as  to  each  defendant  whom  you  find  to  have  knowingly 
participated  therein."  That  statement  was  manifestly 
erroneous.  Flintkote  was  the  only  party  defendant,  and 
any  verdict  for  plaintiffs  necessarily  had  to  be  against 
Flintkote  and  no  one  else.  The  instruction  ignores  the 
essential  element  of  any  verdict  for  plaintiffs:  that  the 
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jury  find  that  Flintkote  had  participated  in  the  unlawful 
conspiracy. 

At  R.  1250,  the  court  again  instructed  the  jury  in 
substance  that  it  could  return  a  verdict  for  plaintiffs 
without  finding  that  Flintkote  participated  in  any  un- 
lawful conspiracy,  saying:  ".  .  .  if  you  find  that 
Mr.  Ackerson  was  right  in  his  arguments  here,  and  the 
evidence  does  show  that  there  was  a  conspiracy,  .  .  . 
Your  duty  .  .  .  will  be  to  compensate  the  plaintiffs 
for  the  loss  which  they  have  sustained."  That  sugges- 
tion to  the  jury  that  it  take  the  opportunity  presented  to 
it  to  compensate  plaintiffs  for  any  loss  sustained  by  them 
without  regard  to  any  liability  on  Flintkote's  part  for 
the  creation  of  the  loss  is  plainly  wrong. 

The  most  flagrantly  erroneous  and  prejudicial  of  the 
individual  instructions  of  the  court  in  this  category  is 
found  at  R.  1245:  "If  you  are  satisfied  from  all  the 
evidence  that  any  two  or  more  of  the  defendants  acted 
together  for  the  purpose  and  with  the  effect  of  eliminating 
the  competition  in  the  purchase,  sale  or  installation  of 
acoustical  tile,  then  you  may  return  a  verdict  against  the 
defendants  and  in  favor  of  the  plaintiffs,  .  .  ."  That 
particular  instruction  is  erroneous  for  several  reasons 
and  is  discussed  further,  infra.  It  disregards  the  neces- 
sity of  knowing  participation  by  Flintkote  in  a  combina- 
tion or  conspiracy  as  a  prerequisite  to  a  verdict  for 
plaintiffs.  On  the  contrary,  the  jury  is  permitted  to 
return  a  verdict  for  plaintiffs  (which  must  necessarily 
be  against  Flintkote)  upon  a  showing  that  any  two  or 
more  of  the  '' defendants''  (not  necessarily  Flintkote) 
acted  together.  This  disregards  the  law  and  Flintkote's 
rights. 
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The  error  in  the  respects  above  noted  is  not  cured  by 
the  fact  that  the  court  in  another  part  of  the  charge 
gave  correct  instructions  respecting  the  necessity  for  a 
finding  of  Flintkote's  participation  in  a  conspiracy  as  a 
prerequisite  to  a  verdict  for  plaintiffs. 

"These  instructions  were  conflicting  and  therefore 
erroneous." 

Voss  V.  Becko,  192  F.  2d  827,  830  (8th  Cir.  1951). 

In  Paramount  Film  Distributing  Corp.  v.  Applehaiim, 
217  F.  2d  101  (5th  Cir.  1954),  cert,  denied,  349  U.  S. 
961,  75  S.  Ct.  892  (1955),  the  court  had  before  it 
three  instructions  which  were  incorrect  in  stating  as 
a  matter  of  law  that  a  distributor  of  motion  pictures 
must  accept  all  equally  suitable  exhibitors  as  customers 
and  must  treat  them  all  equally;  the  trial  court  had 
also  given  four  correct  instructions  which  repeatedly 
and  correctly  stated  that  no  duty  rested  on  the  defen- 
dants to  license  plaintiffs  if  they  acted  independently 
and  their  refusal  to  license  was  not  the  result  of  an 
illegal  conspiracy.  In  response  to  the  contention  that 
the  correct  instructions  cured  any  error  in  the  incorrect 
instructions,  the  court  stated,  at  page  125  of  217  F.  2d: 

"[W]e  cannot  agree  that  their  presentation  made  it 
clear  that  they  superceded  the  three  erroneous  in- 
structions previously  given.  The  record  reflects  no 
reference,  direct  or  otherwise,  to  the  three  erroneous 
instructions,  anywhere  in  the  entire  charge.  There  is 
nothing  from  which  the  jurors  would  necessarily 
conclude  that  the  judge  was  quahfying  or  otherwise 
correcting  the  misconception  which  obviously  resulted 
from  the  previous  erroneous  instructions.  The  propo- 
sitions presented  are  some  forty  pages  apart  in  the 
printed  record  and  are  completely  contradictory   in 
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substance.  Rather  than  cure  or  clarify  the  error 
in  the  three  previous  instructions,  the  giving  of  the 
four  instructions  requested  by  appellants  must  have 
resulted  in  additional  confusion  in  the  minds  of  the 
jurors.  Certainly  it  cannot  he  said  as  a  matter  of 
law  that  the  giving  of  later  contradictory  charges 
correctly  stating  the  law  necessarily  cures  previous 
erroneous  instructions.  Where  the  error  is  so  funda- 
mental as  that  in  the  three  instructions  given  upon 
appellees'  request,  it  must  appear  that  later  instruc- 
tions or  the  charge  as  a  zvhole  so  clearly  obliterated 
the  error  as  to  render  it  reasonably  certain  that  no 
prejudice  resulted.  The  four  correct  instructions 
given  at  appellants'  request  cannot  be  said  to  have 
had  that  effect."   (Emphasis  added.) 

The  court  went  on  to  state,  at  page  125  of  217  F.  2d: 

".  .  .  we  reluctantly  conclude  that  the  charge  as 
a  whole  was  most  confusing  and  did  not  clarify  or 
remove  the  prejudicial  effect  of  the  erroneous  in- 
structions." 

The  remarks  of  Judge  Dawkins  quoted  above  are  perti- 
nent to  the  case  at  bar.  Here  there  were  seven  instruc- 
tions which  were  incorrect  in  the  particulars  here  under 
discussion  (four  of  them  grossly  and  prejudicially  incor- 
rect) and  four  correct  instructions.  The  record  in  this 
case  ''reflects  no  reference,  direct  or  otherwise,  to  the 
erroneous  instructions,  anywhere  in  the  entire 
charge."  The  propositions  are  rather  widely  separated 
in  the  instructions  (though  not  so  widely  as  in  the  Para- 
mount case)  and  are  "completely  contradictory  in  sub- 
stance." It  is  submitted  that  the  correct  instructions 
"resulted  in  additional  confusion  in  the  minds  of  the 
jurors"  rather  than  curing  or  clarifying  the  error  in  the 
erroneous  instructions.     In  the  Paramount  case,   the  in- 
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structions  complained  of  stated  as  a  matter  of  law  that 
certain  conduct  of  the  defendants  was  unlawful  without 
any  finding  of  unlawful  conspiracy.  In  this  case,  the  in- 
structions complained  of  in  this  section  stated  that  the 
jury  could  bring  in  a  verdict  for  plaintiffs  without  any 
finding  that  Flintkote  (as  opposed  to  "defendants") 
knowingly  participated  in  an  unlawful  conspiracy.  The 
prejudicial  effect  of  those  erroneous  instructions  was  in  no 
way  removed  or  diminished  by  the  correct  instructions. 

2.  The  Court  Failed  to  Give  Proper  Instructions 
Regarding  Reasonability  of  Restraints  of 
Trade. 

(Specification  of  Error  No.  6,  pp.  23-27.) 

The  court  erred  in  instructing  the  jury  that  the  reason- 
ability  or  unreasonability  of  any  restraint  of  trade  which 
the  jury  might  find  was  unimportant  and  in  failing  to 
instruct  the  jury  that  only  unreasonable  restraints  of 
trade  are  prohibited  by  the  law  and  that  the  reasonability 
of  any  restraint  found  by  the  jury  was  a  question  for  the 
jury  to  decide. 

It  is  well  established  that  merely  because  a  contract, 
combination  or  concert  results  in  a  restraint  of  trade  or 
commerce,  it  does  not  follow  automatically  that  it  is  of 
an  unlawful  nature;  only  unreasonable  restraints  of  trade 
or  commerce  are  prohibited.  That  principle  was  first  defi- 
nitively announced  by  the  Supreme  Court  in 

Standard  Oil  Co.  v.  United  States,  221  U.  S.  1,  31 
S.  Ct.     502  (1911), 

where  the  court  said,  at  page  517  of  31  S.  Ct. : 

"The  merely  generic  enumeration  which  the  statute 
makes  of  the  acts  to  which  it  refers,  and  the  absence 
of  any  definition  of  restraint  of  trade  as  used  in  the 
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statute,  leaves  room  for  but  one  conclusion,  which  is, 
that  it  was  expressly  designed  not  to  unduly  limit  the 
application  of  the  act  by  precise  definition,  but,  while 
clearly  fixing  a  standard,  that  is,  by  defining  the 
ulterior  boundaries  which  could  not  be  transgressed 
with  impunity,  to  leave  it  to  be  determined  by  the 
light  of  reason,  guided  by  the  principles  of  law  and 
the  duty  to  apply  and  enforce  the  public  policy  em- 
bodied in  the  statute,  in  every  given  case  whether 
any  particular  act  or  contract  was  within  the  con- 
templation of  the  statute." 

The  requirement  that  the  restraint  be  unreasonable  to 

be  unlawful  has  been  applied  consistently  in  the  later  cases. 

".  .  .  the  legality  of  an  agreement  or  regulation 
cannot  be  determined  by  so  simple  a  test,  as  whether 
it  restrains  competition.  Every  agreement  concern- 
ing trade,  every  regulation  of  trade,  restrains.  To 
bind,  to  restrain,  is  of  their  very  essence.  The  true 
test  of  legality  is  whether  the  restraint  imposed  is 
such  as  merely  regulates  and  perhaps  thereby  pro- 
motes competition  or  whether  it  is  such  as  may  sup- 
press or  even  destroy  competition.  To  determine  that 
question  the  court  must  ordinarily  consider  the  facts 
peculiar  to  the  business  to  which  the  restraint  is  ap- 
plied; its  condition  before  and  after  the  restraint 
was  imposed;  the  nature  of  the  restraint  and  its  ef- 
fect, actual  or  probable.  The  history  of  the  re- 
straint, the  evil  believed  to  exist,  the  reason  for 
adopting  the  particular  remedy,  the  purpose  or  end 
sought  to  be  attained,  are  all  relevant  facts.  This 
is  not  because  a  good  intention  will  save  an  other- 
wise objectionable  regulation  or  the  reverse;  but  be- 
cause knowledge  of  intent  may  help  the  court  to 
interpret  facts  and  to  predict  consequences.  .  .  . 
the   evidence  admitted  makes   it   clear   that   the   rule 


was   a   reasonable   regulation   of   business   consistent 
with  the  provisions  of  the  Anti-Trust  Law." 

Board   of   Trade   of   City    of   Chicago   v.    United 
States,  246  U.  S.  231,  38  S.  Ct.  242,  244  (1918). 

See  also: 

United  States  v.  Baiisch  &  Lonih  Optical  Co.,  321 

U.  S.  707,  64  S.  Ct.  805,  816  (1944); 
Sugar  Institute  v.   United  States,  297  U.   S.  553, 

597-600,  65  S.  Ct.  629,  641-43  (1936); 
Associated  Press  v.   United  States,  326  U.   S.   1, 

14-15,  65  S.  Ct.  1416,  1422  (1945); 
Paramount    Film    Distributing    Corp.    v.    Village 

Theatre,  228  F.  2d  721,  726  (10th  Cir.,  1955). 

In  none  of  the  instructions  of  the  court  quoted  in 
Specification  No.  6,  above,  was  the  requirement  that  the 
restraint  be  unreasonably  adverted  to  in  any  way.  Flint- 
kote  does  not  contend  that  it  would  be  improper  for  the 
court  to  instruct  the  jury  that  certain  restraints  of  trade 
are  illegal  per  se,  and  that  if  restraints  of  that  category 
were  found,  the  jury  need  not  concern  itself  further  with 
the  matter  of  reasonability.  Flintkote  does  contend,  how- 
ever, that  the  requirement  of  unreasonability  of  the  re- 
straint as  a  prerequisite  to  liability  was  not  properly  re- 
flected in  the  charge  of  the  court  as  given  and  that  the 
Court's  failure  to  submit  an  essential  question  of  fact 
to  the  jury  was  error. 

3.  The  Court  Failed  to  Give  Adequate  Instruc- 
tions AS  TO  the  Necessity  for  Showing  Public 
Injury. 

(Specification  of  Error  No.  7,  pp.  27-28.) 

The  court  erred  in  giving  the  jury  conflicting  instruc- 
tions regarding  the  necessity  of  a  finding  of  injury  to  the 


—85— 

public  as  a  prerequisite  to  a  verdict  for  plaintiffs.  That 
such  a  finding  is  prerequisite  to  a  verdict  for  plaintiffs  and 
that  the  law  was  correctly  stated  in  Flintkote's  proposed 
instructions  numbers  30-32  (reproducted  at  pages  27  to 
28,  supra)    is  established  by  the   following  cases : 

Shotkin  V.   General  Electric  Co.,   171    F.   2d  236 

(10th  Cir.,  1948); 
Feddersen  Motors  v.  Ward,  180  F.  2d  519  (10th 

Cir.,  1950); 
Interborough  Nezus  Co.  v.  Curtis  Publishing  Co., 

127  F.  Supp.  286,  301    (S.  D.,  N.  Y.,   1954), 

affirmed,  225  F.  2d  289  (1955). 

The  trial  court  recognized  the  necessity  for  instructions 
of  this  character  and  in  fact  gave  defendant's  proposed 
instructions  numbers  30  and  32  (R.  1249). 

The  court's  error  was  in  giving  other  conflicting  in- 
structions which  would  allow  the  jury  to  find  for  plain- 
tiffs without  first  finding  that  the  public  had  been  in- 
jured. Those  instructions  are  set  forth  at  length  in 
Specification  of  Error  No.  6,  supra. 

''Certainly  it  cannot  be  said  as  a  matter  of  law  that 
the  giving  of  later  contradictory  charges  correctly 
stating  the  law  necessarily  cures  previous  erroneous 
instructions.  Where  the  error  is  so  fundamental 
.  .  .  it  must  appear  that  later  instructions  or  the 
charge  as  a  whole  so  clearly  obliterated  the  error  as  to 
render  it  reasonably  certain  that  no  prejudice  re- 
sulted." 

Paramount  Film  Distributing  Corp.  v.  Applebaum, 
supra,  217  F.  2d  at  125  (5th  Cir.,  1954). 

In  this  case  the  court's  correct  instructions  did  not 
refer  in  any  way  to  the  prior  erroneous  instructions. 
There  was  no  indication  that  the  later  instructions  super- 
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seded  or  were  intended  to  correct  the  prior  instructions. 
It  follows  that  the  later  instructions  did  not  cure  the  prior 
erroneous  instructions. 

Flintkote  was  clearly  prejudiced  by  the  erroneous  in- 
structions since  they  advised  the  jury  that  it  could  bring 
in  a  verdict  for  plaintiffs  without  first  finding  that  a  fact 
indispensable  to  such  a  verdict  existed. 

4.      The    Court    Failed    to    Give    Instructions    Re- 
quested BY  Defendant  Showing  Specific  Appli- 
cation OF  Defendant's  Theory  of  the  Case. 
(Specification  of  Error  No.  8,  pp.  28-29.) 

The  court  erred  in  failing  to  present  to  the  jury  in  its 
instructions  any  specific  application  of  the  law  to  defen- 
dant's theory  of  the  facts  either  by  way  of  giving  the 
substance  of  defendant's  requested  instructions  numbers 
24,  25  and  33,  or  otherwise.  Flintkote's  defense  of  the 
action  consisted  principally  of  generally  denying  knowl- 
edge of  or  participation  in  any  conspiracy  in  restraint  of 
trade  and  offering  the  explanation  of  its  conduct  in  refus- 
ing to  deal  with  plaintiffs  that  plaintiffs  had  violated  an 
express  understanding  that  they  would  not  do  business 
in  the  Los  Angeles  area.  Flintkote's  entire  defense  by  way 
of  explanation  of  its  conduct  was  embodied  in  instructions 
numbered  24  and  33.  Defendant's  requested  instruction 
number  33  correctly  stated  that  Flintkote's  restricting  the 
number  of  Flintkote  acoustical  tile  contractors  in  the 
Los  Angeles  area  was  not  inherently  unlawful  and  would 
not  be  wrongful  unless  done  for  an  unlawful  purpose. 

Bascom  Launder  Corp.  v.  Telccoin  Corp.,  204  F.  2d 
331,  335  (2d  Cir.),  cert,  denied,  345  U.  S.  994, 
73  S.  Ct.  1133  (1953); 

Brosious  v.    Pepsi-Cola    Co.,    155    F.   2d   99    (3d 
Cir.,  1946); 
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Boro  Hall  Corporation  v.  General  Motors  Corpo- 
ration, 124  F.  2d  822,  823  (2d.  Cir.),  and  see 
opinion  on  denial  of  rehearing,  130  F.  2d  196, 
197  (2d  Cir.,  1942),  cert,  denied,  317  U.  S. 
695,  6?>  S.  Ct.  436  (1943); 

United  States  v.  Baiisch  &  Lomh  Optical  Co.,  45 
F.  Supp.  387,  398-399  (S.  D.  N.  Y.,  1942), 
modified  in  non-pertinent  respects,  and,  as  modi- 
fied, affirmed,  321  U.  S.  707,  64  S.  Ct.  805 
(1944); 

United  States  v.  Addyston  Pipe  &  Steel  Co.,  85 
Fed.  271,  287  (6th  Cir.,  1898),  modified  and  af- 
firmed, 175  U.  S.  211,  20  S.  Ct.  96  (1899). 

Defendant's  requested  instruction  number  24  stated  that 
FHntkote  could  not  be  liable  to  plaintiffs  if  it  refused  to 
deal  with  them  because  they  had  invaded  the  trade  terri- 
tories of  established  Flintkote  dealers  contrary  to  a  con- 
dition imposed  by  Flintkote  and  not  because  of  an  un- 
lawful conspiracy.  That  instruction  also  constituted  a 
correct  statement  of  the  law  applicable  to  this  case, 
Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra; 

Interborough  News  Co.  v.  Curtis  Publishing  Co., 
supra, 

and  the  testimony  elicited  in  the  course  of  the  trial  amply 
justified  submitting  an  instruction  based  on  a  finding  of 
the  facts  contained  therein  to  the  jury  (see,  e.g.,  R.  1064- 
72). 

Defendant's  requested  instruction  number  25  stated  the 
law  correctly  to  the  effect  that  refusing  to  deal  with 
plaintiffs  as  the  result  of  pressure  by  other  persons  would 
not  constitute  participation  in  an  unlawful  conspiracy  and 
that  knowledge  of  an  unlawful  conspiracy  could  not  be 
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inferred  solely  from  the  fact  that  Flintkote  succumbed 
to  such  pressure. 

Johnson  v.  J.  H.  Yost  Lumber  Co.,  supra; 

Interborotigh  News  Co,  v.  Curtis  Publishing  Co., 
supra. 

The  evidence  amply  warranted  the  giving  of  that  intsruc- 
tion,  for  although  Flintkote  did  not  claim  that  its  refusal 
was  the  result  of  pressure  by  the  contractors,  plaintiffs 
had  averted  to  pressure  from  the  contractors  as  the  rea- 
son for  Flintkote's  action  on  several  occasions  (see,  e.g., 
R.  197,  257,  449,  488,  262-63,  270,  475,  476). 

Flintkote  was  entitled  to  have  the  aforesaid  three  in- 
structions (or  their  substantial  equivalent)  given  to  the 
jury,  and  the  court's  failure  to  do  so  constituted  preju- 
dicial error. 

"It  has  long  been  the  rule  that,  as  against  a  mere 
general  or  abstract  charge,  a  party  is  entitled  to  a 
specific  instruction  on  his  theory  of  the  case,  if  there 
is  evidence  to  support  it  and  if  a  proper  request  for 
such  an  instruction  is  made." 

Chicago  &  N.  W.  Ry.  Co.  v.  Green,  164  F.  2d  55, 

61  (8th  Cir.,  1947) ; 
Montgomery  v.   Virginia  Stage  Lines,   191   F.  2d 

770,  772  (D.  C.  Cir.,  1951); 
Accord,  Chicago,  Rock  Island  &  Pacific  R.  R.  v. 
Lint,  217  F.  2d  279,  285  (8th  Cir.,  1954). 

In  the  present  case,  the  court  included  in  its  instruc- 
tions a  rather  lengthy  and  highly  inflamatory  extract  from 
the  First  Amended  Complaint  (R.  1236-39).  There  was 
absolutely  no  evidence  in  the  record  to  support  many  of 
of  the  allegations  so  included  in  the  court's  charge.  Flint- 
kote was,  under  those  circumstances,  at  least  entitled  to 
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have  the  court  present  to  the  jury  a  correct  and  specific 
statement  of  the  law  appHcable  to  FHntkote's  theory  of 
the  case,  which  theory  found  ample  support  in  the  evidence. 

"In  a  proper  case,  a  party  may  be  entitled  to  have 
his  theory  submitted  to  the  jury,  when  there  is  evi- 
dence to  support  it  and  a  proper  request  therefor 
has  been  made.  .  .  .  However,  such  a  charge 
should  be  judicial  and  not  one-sided  or  argumenta- 
tive; and  when  the  judge  instructs  as  to  one  party's 
theory,  he  should  also  instruct  as  to  the  other  party's 
contentions.  U.  S.  v.  Messinger,  4  Cir.,  68  F.  2d 
234;  State  Automobile  Mut.  Ins.  Co.  v.  York,  4  Cir., 
104  F.  2d  730;  Home  Ins.  Co.  v.  Consolidated  Bus 
Lines,  4  Cir.,  179  F.  2d  768." 

Paramount  Film  Distributing  Corp.  v.  Applehaum, 
supra,  217  F.  2d  at  123. 

5.      The  Court  Failed  to  Instruct  Adequately  on 

THE  Burden  of  Proof. 

(Specifications  of  Error  Nos.  9  and  10,  pp.  30-31.) 

The  court  erred  in  failing  to  instruct  the  jury  with  re- 
gard to  the  burden  of  proof  substantially  as  set  forth  in 
defendant's  proposed  instructions  numbers  14 (new)  and 
42.  The  court  instructed  on  burden  of  proof  on  two 
separate  occasions  (R.  1234  and  R.  1255).  It  is  not  con- 
tended that  those  instructions  were  not  substantially  cor- 
rect as  abstract  statements  of  the  law.  FHntkote's  posi- 
tion is  that  the  burden  of  proof  of  all  issues  in  this  case 
was  on  plaintiffs,  and  the  court  should  have  so  stated. 
The  court's  instructions  were  phrased  in  terms  of  the 
burden  of  proof  being  on  the  party  "who  asserts  the  af- 
firmative" (R.  1234,  1255).  That  was  correct,  but  it 
was  incomplete  without  a  statement  that  plaintiffs  asserted 
the  affirmative  on  all  issues.  See,  e.g.,  Instruction  116, 
BAJI. 
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The  discussion  and  authorities  appearing  at  pages  88 
to  89,  supra,  are  equally  applicable  to  the  court's  failure 
to  amplify  its  correct  generalized  instruction  on  burden 
of  proof  by  instructing  that  plaintiff  had  that  burden  as 
to  all  issues  and  specifically  that  plaintiffs  had  that  burden 
with  regard  to  damages. 

It  has  been  specifically  recognized  that  a  party  has  a 
right  either  to  have  a  specific  instruction  placing  the  bur- 
den of  proof  on  the  particular  party  having  the  affirma- 
tive of  the  question,  or  to  have  the  question  so  framed 
that  the  jury  would  necessarily  understand  that  the  same 
should  be  answered  affirmatively  only  in  the  event  the 
testimony  preponderated  in  favor  of  such  answer,  and 
absent  such  preponderance,  in  the  negative. 

Psimenos  v.  Huntley,  47  S.  W.  2d  622,  624  (Tex. 
Civ.  App.,  1932). 

Defendant  requested  a  single  instruction  stating  that 
plaintiffs  had  the  burden  of  proof  on  all  issues.  Defen- 
dant's other  instructions  in  the  main  were  predicated  upon 
the  giving  of  such  an  instruction.  The  court's  instruc- 
tions did  not  separately  place  the  burden  of  proof  on  plain- 
tiffs as  to  each  issue. 

The  proper  and  plain  placing  of  the  burden  of  proof 
•''is  not  idle  ceremony";  "its  office  is  important,"  and,  in- 
deed, "indispensable  in  the  administration  of  justice." 

Boswell  V.  Pannell,  107  Tex.  433,  180  S.  W.  593, 
595  (1915). 

Although  it  is  possible  that  the  jury  correctly  understood 
that  the  court  was  referring  to  the  plaintiffs  when  it  re- 
ferred in  the  abstract  to  the  party  "who  asserts  the  af- 
firmative," the  possibility  that  the  jury  understood  other- 
wise in  respect  of  some  issues  in  the  case  is  equally  sub- 
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stantial.  An  instruction  that  the  burden  of  proof  was 
on  plaintiffs  would  not  have  been  misunderstood.  De- 
fendant was  entitled  to  nothing  less. 

Pertinent  by  way  of  analogy  is  a  statement  by  the  court 
in 

Paramount  Film  Distributing  Corp.  v.  Applehaum, 
supra,  217  F.  2d  at  105: 

"In  a  case  of  this  kinr1.  if  the  jury  finds  that  the 
plaintiff  is  entitled  in  rci-o^-er  at  all,  the  statute  per- 
mits the  trebling  of  the  amount  as  a  penalty,  and  to 
that  extent,  it  partakes  of  the  nature  of  a  criminal 
charge,  for  which  reason,  it  would  seem,  the  proof 
should  be  stronger  than  in  an  ordinary  civil  action 
Hence,  the  trial  court  should  impress  upon  the  jui} 
as  clearly  as  possible  the  meaning  of  the  phrase  'pre- 
ponderance  of  the  evidence.'  " 

It  is  submitted  that  the  court  erred  in  failing  to  instruct 
substantially  as  requested  by  Flintkote. 

6.  Each  of  the  Foregoing  Errors  Was  Substantial 
AND  Prejudicial  and  the  Judgment  Should  Be 
Reversed. 

Each  of  the  errors  discussed  in  the  preceding  portions 
of  this  section  of  this  brief  was  substantial  and  prejudicial. 
Each  of  the  errors  might  have  provided  the  basis  for  the 
verdict;  none  was  patently  harmless.  Flintkote  contends 
that  there  was  no  evidence  to  support  the  verdict  (pp.  46 
to  60,  supra)  and  that  in  any  event  the  verdict  was  against 
the  weight  of  the  evidence  (pp.  92  to  99,  infra).  We 
believe  it  is  apparent  that  the  jury's  verdict  must  have  been 
based  either  on  a  misconception  of  the  applicable  law  or 
upon  passion  and  prejudice.  Even  if  this  Court  should 
not  agree  with  us  that  any  one  of  these  errors  in  the  in- 
structions deprived  defendant  of  a  fair  trial,  certainly  the 
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aggregation  of  all  of  those  errors  into  a  single  charge 
to  the  jury  made  the  whole  of  that  charge  grossly  errone- 
ous and  exceedingly  prejudicial  and  compels  the  reversal 
of  the  judgment  and  a  new  trial  of  the  action. 

C.  The  Court  Abused  Its  Discretion  in  Re- 
fusing to  Grant  the  Motion  for  a  New 
Trial  Based  on  the  Ground  That  the  Ver- 
dict Was  Against  the  Weight  of  the  Evi- 
dence. 

(Specification  of  Error  No.  11,  p.  31.) 

We  have  argued,  in  an  earher  section  of  this  brief,  that 
the  Court  erred  in  denying  defendant's  motion  to  set  aside 
the  jury's  verdict  and  to  enter  judgment  for  the  defendant. 
There  we  attempted  to  show  that  even  after  resolving  every 
doubt  in  plaintiff's  favor,  there  was  no  evidence  to  support 
the  implied  findings  that  must  have  been  made  if  the  ver- 
dict is  to  stand — that  Flintkote  knowingly  participated  in 
an  unlawful  conspiracy  in  restraint  of  trade  that  injured 
the  plaintiffs.  We  shall  not  repeat  that  argument  here. 
If  the  Court  agrees  with  us,  then  the  judgment  should  be 
reversed  and  judgment  should  be  ordered  for  defendant 
and  no  question  of  a  new  trial  need  be  considered. 

But  even  if  this  Court  should  take  the  view  that  there 
was  enough  evidence  in  the  record  to  prevent  the  direction 
of  a  verdict,  the  clear  weight  of  the  evidence  was  so  over- 
whelmingly in  defendant's  favor  that  it  was  the  plain  duty 
of  the  trial  court  to  grant  a  new  trial  and  its  refusal  to  do 
so  constituted  an  abuse  of  discretion. 

Much  time  during  the  trial  was  devoted  to  the  presen- 
tation of  evidence  relating  to  the  activities  of  certain  of 
the  contractors  in  connection  with  bidding  on  public  jobs. 
As  we  have  previously  pointed  out,  the  Court  overruled 
defendant's  objection  that  this  testimony  should  not  have 
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been  received  until  Flintkote  was  in  some  way  connected 
with  it,  and  denied  a  motion  to  strike  it  thereafter.  While 
the  activities  of  some  of  the  contractors  were  such  as  to 
indicate  the  possible  existence  of  a  conspiracy  to  fix  prices 
and  allocate  certain  jobs,  there  was  no  evidence,  as  we 
have  pointed  out  in  the  first  section  of  the  argument,  that 
Flintkote  in  any  way  participated  in  such  a  conspiracy, 
nor,  we  submit,  was  there  any  evidence  that  Flintkote 
knew  of  its  existence. 

We  have  heretofore  stated  our  reasons  why  plaintiff 
Waldron's  supposed  statement  at  the  second  Manhattan 
Supper  Club  meeting  (R.  197)  that  the  acoustical  con- 
tractors were  organized  and  "weren't  competing  with  each 
other  any  more"  could  not  be  construed  as  notice  of  the 
existence  of  any  conspiracy.  But  the  record  will  not 
support  a  finding  that  the  statement  was  made  at  all. 
Waldron  did  not  remember  making  that  statement  when 
his  deposition  was  taken  in  October  of  1952  (less  than  a 
year  after  the  statement  was  supposedly  made),  nor  did 
he  mention  it  when  his  deposition  was  taken  only  a  week 
before  the  trial  (R.  347),  and  then  he  quite  conveniently, 
and  for  the  first  time,  claimed  he  remembered  it  over 
three  years  later  when  he  was  on  the  witness  stand.  This 
sudden  flash  of  alleged  memory  is  unbelievable.  Even  the 
willing  Lysfjord  (who  was  forced  to  admit  he  is  quite  ca- 
pable of  giving  false  testimony  if  it  serves  his  purposes  (R. 
638)),  did  not  purport  to  remember  that  Waldron  had 
made  any  such  statement.  The  other  persons  at  the  meet- 
ing, Thompson  (R.  1033),  Baymiller  (R.  945-46),  and 
Ragland  (R.  790),  testified  that  no  such  statement  was 
made.  It  would  seem  that  the  evidence  of  three  persons 
whose  veracity  is  unimpeached  and  the  failure  of  one  of 
the  plaintiffs  to  recall,  should  more  than  override  the  last- 
minute  supposed  recollection  of  a  single  interested  witness. 
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There  is  likewise  no  evidence  that  there  was  any  com- 
bination, agreement  or  concert  of  action  between  FHntkote 
and  the  FHntkote  contractors  to  cut  off  relations  between 
FHntkote  and  the  plaintiffs.  Of  course  there  were  com- 
plaints by  the  contractors  that  a  new  FHntkote  account 
should  be  established  in  Los  Angeles  without  prior  notice 
to  them.  It  would  be  unbelievable  if  it  were  contended 
that  no  such  complaints  were  made.  But  the  record  stands 
uncontradicted  that  Flintkote  made  no  promise  or  agree- 
ment to  cut  off  the  plaintiffs,  and  its  representatives  un- 
equivocally stated  they  would  take  such  action,  if  any,  as 
Flintkote  in  its  own  discretion  deemed  best.  See  the  testi- 
mony of  Harkins  (R.  1066),  Krause  (R.  1125-26,  1128), 
Howard  (R.  1152),  Lewis  (R.  1047),  Baymiller  (R.  951). 
There  is  no  evidence  of  any  combination  or  conspiracy 
among  the  Flintkote  contractors  to  force  Flintkote  to 
discontinue  selling  tile  to  plaintiffs — and  even  if  there 
were  such  a  combination — there  is  no  evidence  that  Flint- 
kote knowingly  joined  it.  Therefore,  even  if  it  be  con- 
cluded that  Flintkote  had  no  purpose,  motive  or  reason  to 
cut  off  the  plaintiffs  other  than  to  maintain  friendly  rela-™ 
tions  with  its  older  customers,  or  even  if  Flintkote  feared 
that  it  might  suffer  adverse  economic  consequences  if  it 
did  not  cut  off  relations  with  plaintiffs,  this  still  would  not 
prove  participation  in  a  wrongful  conspiracy. 

We  have  discussed  at  length  the  necessity  for  finding  I 
that  Flintkote  knew  that  a  conspiracy  existed  among  the 
contractors  before  any  liability  on  Flintkote's  part  could 
be  found.  Knowledge  by  Flintkote  is  an  initial  prerequi- 
site to  a  finding  of  liability.  Knowledge  is  not,  however, 
the  ultimate  fact  which  is  determinative  of  liability.  The 
ultimate  fact  is  whether  Flintkote's  motive  in  cutting  off 
plaintiffs  was  to  join  in,  or  act  in  furtherance  of,  a  con- 
spiracy among  the  contractors.     Obviously  Flintkote  could 
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not  knowingly  join  a  conspiracy  of  the  existence  of  which 
it  was  unaware.  But  even  if  it  were  found  that  FHntkote 
did  know  that  a  conspiracy  existed  among  the  contractors, 
it  would  be  necessary  to  find  further  that  FHntkote  was 
motivated  by  that  knowledge  and  intended  to  join  in  the 
contractors'  conspiracy  when  it  cut  off  plaintiffs.  It  is 
submitted  that  there  is  no  evidence  in  the  record  from 
which  a  reasonable  person  could  conclude  that  FHntkote 
had  the  requisite  motive,  and  further  there  is  ample  and 
convincing  testimony  showing  that  Flintkote's  motive  in 
cutting  off  plaintiffs  was  not  to  join  in  any  conspiracy 
among  the  contractors,  but  was  to  terminate  relations 
with  a  contractor  who  did  not  live  up  to  its  representa- 
tions. The  uncontradicted  testimony  is  that  the  decision 
to  cut  off  the  plaintiffs  was  made  by  Harkins,  and  his 
testimony  is  that  his  motive  was  to  dispose  of  a  contractor 
he  could  not  trust  (R.  1071).  How  can  Flintkote's  mo- 
tive be  any  different  from  Harkins'  ?  Besides,  every  other 
FHntkote  representative  who  had  anything  to  do  with  the 
cut-off  testified  to  the  same  effect:  Ragland  (R.  810), 
Baymiller  (R.  953),  Thompson  (R.  1036-37),  and  Lewis 
(R.  1047). 

It  is  only  in  connection  with  Flintkote's  motive  in  cutting 
off  plaintiffs  that  the  testimony  about  the  deal  between 
plaintiffs  and  FHntkote  becomes  relevant.  If  plaintiffs 
were  not  entitled  to  do  business  generally  at  Los  Angeles, 
FHntkote  would  have  a  compelling  business  reason  for 
cutting  off  plaintiffs,  and  this  would  further  support  Flint- 
kote's testimony  that  it  cut  off  plaintiffs  for  a  reason  other 
than  to  join  a  conspiracy  among  the  contractors. 

The  evidence  respecting  the  original  deal  between  FHnt- 
kote and  plaintiffs  is  sharply  conflicting.  If  this  were 
an  action  based  on  contractual  relations  between  FHntkote 
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and  the  plaintiffs,  there  is  certainly  enough  evidence  in  the 
record  to  justify  a  finding: 

1.  That  plaintiffs  were  to  do  business  in  San  Bernar- 
dino and  not  in  Los  Angeles;  or 

2.  That  plaintiffs  were  to  do  business  both  in  San 
Bernardino  and  Los  Angeles;  or 

3.  That  there  was  no  actual  meeting  of  the  minds, 
and  that  there  was  a  misunderstanding  between  plaintiffs 
and  defendant,  plaintiffs  thinking  they  were  to  do  business 
in  both  places,  and  defendant  thinking  that  plaintiffs  were 
to  do  business  only  in  San  Bernardino  and  not  in  Los 
Angeles. 

But  this  is  not  an  action  on  the  contract.  The  impor- 
tant thing  here  is  not  what  the  deal  was  in  fact,  but  what 
the  Flintkote  representatives  thought  the  deal  was.  Propo- 
sition (3)  supports  Flintkote  just  as  much  as  proposition 
(1)  for  this  purpose.  The  overwhelming  weight  of  the 
evidence  is  that  the  Flintkote  people  at  least  intended  and 
beheved  that  plaintiffs  were  entitled  to  do  business  gen- 
erally only  in  the  San  Bernardino  area.  There  are  certain 
undisputed  facts  which  point  almost  irresistibly  to  this 
conclusion : 

L  The  first  shipment  of  tile  was  sent  to  San  Ber- 
nardino (R.  355).  Part  of  it  was  later  "back  hauled"  into 
Los  Angeles  (R.  391-92),  but  there  is  no  evidence  that 
Flintkote  knew  anything  about  this.  If  this  was  to  be  in 
part  a  Los  Angeles  operation,  it  would  seem  that  at  least 
a  substantial  part  of  the  initial  shipment  would  have  been 
sent  to  Los  Angeles. 

2.  The  first  shipment  was  paid  for  by  a  check  drawn 
on  a  San  Bernardino  bank.  The  funds  for  that  check  were 
made  available  by  a  deposit  made  by  plaintiffs  the  very  day 
it  was  drawn  of  a  check  on  plaintiffs'  account  in  a  Los 
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Angeles  bank  (R.  378-80).  If  plaintiffs  were  to  do  busi- 
ness in  Los  Angeles,  why  not  use  the  Los  Angeles  check 
to  pay  Flintkote  in  the  first  place?  The  only  reasonable 
purpose  of  such  an  operation  would  be  to  indicate  to  Flint- 
kote that  this  was  a  San  Bernardino  business  and  to  con- 
ceal, or  at  least  not  emphasize,  the  existence  of  a  Los 
Angeles  bank  account. 

3.  Flintkote  wrote  a  letter  on  January  17,  1952  (ante 
litem-  motani)  to  the  Louis  A.  Downer  Company  of  River- 
side, stating,  among  other  things: 

"This  company,  while  offering  no  exclusive  franchise 
agreement,  have  recently  placed  the  acoustical  tile 
line  in  the  Riverside  and  San  Bernardino  area  with 
the  aabeta  company  of  901  Waterman  Avenue,  San 
Bernardino."     (R.  245).     (Emphasis  ours.) 

If  Flintkote  believed  that  plaintiffs  were  to  operate  in 
both  cities  that  reference  would  be  made  to  the  "aabeta 
company  of  Los  Angeles  and  San  Bernardino"  and  not 
merely  San  Bernardino. 

4.  Mr.  Ragland's  report  to  Mr.  Harkins  of  February 
15,  1952  (Deft.  Ex.  'T"),  refers  to  "the  aabeta  company 
of  San  Bernardino."  This  document,  also  made  before 
there  was  any  litigation  or  threat  of  litigation,  would  not 
have  referred  to  "the  aabeta  company  of  San  Bernardino" 
if  Flintkote  thought  that  company  was  to  be  in  both  cities. 
Indeed  the  only  purpose  of  the  report  is  to  verify  the  fact 
that  plaintiffs  were  taking  orders  for  jobs  in  Los  Angeles 
without  having  previously  notified  Flintkote.  If  Flint- 
kote believed  they  were  entitled  to  be  in  the  Los  Angeles 
territory,  why  investigate  the  matter  at  all?  The  fact 
that  the  report  was  called  for  is  consistent  only  with  a 
bona  fide  belief  by  Harkins,  who  made  the  decision,  that 
plaintiffs  were  not  to  operate  in  Los  Angeles.     Any  other 
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finding  necessarily  requires  one  to  conclude  that  the  report 
was  a  deliberate  fiction  contrived  after  the  event. 

5.  It  is  undisputed  that  Flintkote  did  not  give  any 
prior  notice  to  the  three  contractors  handling  Flintkote 
tile  in  the  Los  Angeles  area  that  arrangements  had  been 
made  to  supply  tile  to  plaintiffs.  This  conduct  would  be 
quite  inexplicable  if  Flintkote  had  intended  to  establish 
a  fourth  distributor  in  the  Los  Angeles  area. 

6.  It  is  undisputed  that  when  the  Flintkote  contractors 
complained  to  Flintkote  about  the  plaintiffs'  entering  the 
Los  Angeles  field,  the  Flintkote  representatives  immedi- 
ately and  uniformly  stated  that  the  plaintiffs  were  supposed 
to  operate  only  in  the  San  Bernardino  area:  Krause  (R. 
1127),  Howard  (R.  1151).  These  discussions  also  took 
place  before  litigation  had  commenced,  and  it  is  fantastic 
to  suggest  that  this  statement  as  to  Flintkote's  purposes 
could  have  been  contrived  in  advance  of  the  litigation  as 
a  motive  for  the  termination  and  that  there  was  a  gigantic 
combination  to  give  perjured  testimony  at  the  trial. 

7.  It  is  undisputed  that  at  the  termination  meeting, 
Mr.  Thompson  gave  as  a  reason  for  the  cut-off  the  fact 
that  the  plaintiffs  were  doing  business  in  Los  Angeles: 
Ragland  (R.  810),  Baymiller  (R.  953),  Thompson  (R. 
1037-38),  and  even  Waldron  (R.  239,  361).  Lysfjord's 
account  of  the  termination  meeting  cannot  be  relied  upon 
in  view  of  his  admittedly  false  testimony  in  connection 
therewith  (R.  638).  Here  again  it  is  inconceivable  that 
plaintiffs'  Los  Angeles  activities  would  be  given  as  a  rea- 
son for  the  termination  (again  before  there  was  any  liti- 
gation) unless  it  was  Flintkote's  understanding  that  plain- 
tiffs were  not  entitled  to  operate  in  that  territory. 

To  summarize:  there  is  no  evidence  in  the  record  from 
which  one  may  reasonably  conclude  that  Flintkote  know- 
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ingly  participated  in  a  conspiracy  among  the  acoustical 
contractors.  On  the  other  hand,  there  is  an  abundance 
of  substantial  and  convincing  evidence  (1)  that  even  if 
there  was  such  a  conspiracy,  Fhntkote  knew  nothing  about 
it;  (2)  that  Flintkote  at  no  time  participated  in  any  con- 
spiracy in  restraint  of  trade;  and  (3)  that  its  motive  in 
cutting  off  the  plaintiffs  was  the  legitimate  business  reason 
that  the  plaintiffs  had  violated  what  Flintkote  believed  to 
be  the  understanding  reached  when  business  relations  were 
commenced  between  defendant  and  plaintiffs  as  to  where 
plaintiffs'  operations  were  to  be  conducted. 

It  seems  obvious  either  (1)  that  the  jury  misconstrued 
the  issues  and  somehow  concluded  that  if  the  contractors 
were  parties  to  a  conspiracy,  that  fact  alone  justified  a 
verdict  against  Flintkote,  or  (2)  that  the  jury  was  moti- 
vated by  passion  and  prejudice.  To  permit  this  verdict  to 
stand  would  constitute  a  gross  miscarriage  of  justice.  We 
believe  this  Court  will  conclude  that  judgment  for  defen- 
dant should  be  ordered;  but  in  any  event,  that  the  verdict 
must  be  set  aside  as  against  the  weight  of  the  evidence  and 
that  the  case  should  be  sent  back  for  a  new  trial. 

HI. 

The    Damages    Were    Excessive.     Numerous    Errors 

Were   Committed   in   Connection   Therewith. 

Although  Flintkote's  position  is  that  it  did  no  wrongful 
act  and  that  no  wrongful  act  by  it  has  been  proved,  any 
discussion  of  damages  must  necessarily  assume  that  some 
grounds  for  awarding  the  damages  have  been  shown. 
References,  therefore,  to  wrongful  acts  by  Flintkote  or 
to  participation  by  Flintkote  in  a  conspiracy  in  the  course 
of  the  following  discussion  do  not  admit  that  either  a 
wrongful  act  or  participation  in  any  conspiracy  has  been 
or  could  be  proved  in  the  present  case. 
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^^'e  complain  of  three  major  errors  in  connection  with 
damages : 

(1)  The  Court  permitted  proof  to  be  made  of.  and 
wrongly  instructed  the  jury  to  permit  recovery  for.  dam- 
ages resulting  from  acts  done  subsequent  to  the  commence- 
ment  of   the   action. 

(2")  The  Court  permitted  '"estimates"  to  be  accepted  as 
evidence  which  were  no  more  than  unsupported  specula- 
tions of  the  plaintiffs:  and 

(3)  The  Court  refused  to  grant  a  new  trial  although 
the  verdict  was  greatly  in  excess  of  any  ligin-e  that  could 
possibly  be  justified  by  the  evidence. 

AA*e  shall  cover  these  points   in  the  order  stated. 

A.  The  Court  Improperly  Instructed  the  Jury 
and  Improperly  Admitted  Evidence  as  to 
Damages  Resulting  From  Acts  Done  Sub- 
sequent to  the  Commencement  of  the 
Action. 

(Specifications  of  Error  Xos.  12  and  13. 
pp.  31-34  and  34-43.) 

The  Court  misconceived  the  period  for  which  damages 
were  recoverable  in  this  action  and  thereby  erred  in  two 
respects:  i  a)  it  refused  to  give  the  correct  instructions 
proposed  by  Flintkote  and  erroneously  instructed  the  jur\' 
that  plaintiffs  could  recover  damages  proximately  catised 
by  plaintiff's'  inabilit\'  to  buy  acoustical  tile  from  Flintkote 
on  a  direct  basis  during  the  period  February  K'.  1952 
to  the  date  of  the  trial:  and  (^b)  it  erroneously  admitted 
into  evidence,  over  Flintkote's  objection,  certain  testimony 
and  exhibits  which  related  to  alleged  injury  to  plaintiff's 
(and  damages  resulting  therefrom")  by  reason  of  their 
inabilitv  to  buy  acoustical  tile  from  Flintkote  on  a  direct 
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basis  during  the  period  encompassed  in  the   Court's   in- 
struction. 

Plaintififs  are  entitled  to  recover  in  this  action  all  dam- 
ages (without  regard  to  date  of  accrual)  from  injuries 
proximately  caused  by  wrongful  acts  for  which  Flintkote 
is  responsible  and  which  were  committed  prior  to  the  filing 
of  this  action.  But  plaintiffs  may  not  recover  in  this 
action  any  damages  for  injuries  caused  by  wrongful  acts 
committed  subsequent  to  the  filing  of  the  action. 

"Damages  accruing  since  the  action  began  were  al- 
lowed, but  only  such  as  were  the  consequence  of  acts 
done  before  and  constituting  part  of  the  cause  of 
action  declared  on.      This   was   correct." 

Lawlor  v.  Loezve,  235  U.  S.  522,  35  S.  Ct.  170, 
172   (1915). 

"Damages   which   accrue   after   the   suit    is   brought 

cannot  be  recovered  in  the  action  unless  they  are  the 

result  of  acts  done  before  the  suit  was  commenced." 

Connecticut  Importing  Co.  v.  Frankfort  Distilleries, 

101  F.  2d  79,  81   (2d  Cir.,  1939). 

All  of  the  injury  for  which  plaintiffs  seek  to  recover 
damages  arose  out  of  the  inability  of  plaintiffs  to  purchase 
acoustical  tile  from  Flintkote  on  a  direct  basis.  There  is 
no  hint  of  any  other  source  of  injury  to  plaintiffs'  business 
or   property. 

The  critical  question,  then,  is  whether  plaintiffs'  in- 
ability to  purchase  acoustical  tile  from  Flintkote  up  to 
the  time  of  trial  was  the  result  of  a  single  act  or  of  a 
series  of  acts.  If  it  arose  out  of  a  single  act,  plaintiffs 
were  entitled  to  recover  all  damages  proximately  resulting 
therefrom,  and  the  court  was  correct.  If  the  inability 
was  a  continuing  matter  and  arose  out  of  a  series  of  acts 
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(express  or  implied),  plaintiffs  were  entitled  to  recover 
only  damages  proximately  resulting  from  so  many  of 
those  acts  as  occurred  prior  to  the  filing  of  the  complaint. 

Flintkote's  conduct  in  refusing  to  sell  to  plaintiffs  can- 
not properly  be  characterized  as  a  single  act.  On  or  about 
February  19,  1952,  Thompson  told  plaintiffs  that  in  the 
future,  Flintkote  would  not  sell  to  plaintiffs.  That  state- 
ment constituted  no  more  than  an  indication  of  Flintkote's 
then  intention  not  to  deal  further  with  plaintiffs.  There 
was  nothing  irrevocable  about  the  action.  Flintkote  was 
not  precluded  from  changing  its  position  at  any  time  and 
commencing  to  deal  with  plaintiffs.  Any  specific  refusal 
to  deal,  by  its  very  nature,  can  constitute  no  more  than 
a  refusal  to  deal  at  the  time  of  the  specific  refusal.  Per- 
sistence in  a  course  of  conduct  of  non-dealing  is  therefore 
necessarily  a  series  of  refusals  to  deal.  The  refusals  may 
be  express,  as  where  an  actual  demand  and  refusal  occur, 
or  implied,  as  where  the  circumstances  indicate  that  de- 
mand would  be  futile.  It  can  probably  be  properly  in- 
ferred from  the  announcement  of  intention  that  Flintkote 
would  persist  in  its  announced  course  of  conduct,  and  Flint- 
kote has  admitted  that  it  did  so  (R.  44-45),  but  such 
persistence  does  not  transmute  the  series  of  acts  embodied 
in  the  course  of  conduct  into  a  single  act. 

No  injury  at  all  resulted  from  the  mere  announcement 
by  Thompson  that  Flintkote  would  no  longer  sell  to  plain- 
tiffs; plaintiffs  had  no  contractual  right  to  purchase  tile 
from  Flintkote  which  would  have  been  anticipatorily 
breached  by  Thompson's  announcement.  There  is  nothing 
in  the  evidence  to  indicate  that  plaintiffs  wanted  to  buy 
any  tile  at  the  time  the  announcement  was  made.  Such 
injuries  as  plaintiffs  sustained  arose  out  of  Flintkote's 
failure  to  sell  tile  to  them  at  such  time  or  times  as  they 
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needed  and  wanted  it  or  were  in  a  position  to  buy  and 
use  it.  Obviously  plaintiffs  sought  to  recover  damages  for 
injuries  sustained  from  not  one,  but  a  series  of  separate 
occurrences.  The  fact  that  the  occurrences  were  negative 
and  implied  in  fact  does  not  change  their  separate  nature. 

That  continued  refusal  to  deal  constitutes  a  series  of 
acts  rather  than  a  single  act  was  clearly  recognized  in 
the  following  cases: 

Connecticut  Importing  Co.  v.  Frankfort  Distil- 
leries, supra; 

Frey  &  Son  v.  Cudahy  Packing  Co.,  243  Fed.  205 
(D.  Md.  1917),  reversed  on  ground  that  no  com- 
bination in  restraint  of  trade  proved,  261  Fed.  65 
(4th  Cir.,  1919). 

The  decision  in  the  Connecticut  Importing  Co.  case  is 
directly  in  point.  There,  plaintiff  recovered  a  judgment 
for  treble  damages  in  a  suit  brought  under  the  Sherman 
Antitrust  Act  and  tried  to  a  jury.  Plaintiff  was  a  dis- 
tributor in  Connecticut  for  products  manufactured  by 
Frankfort  Distilleries,  one  of  the  defendants.  The  other 
defendants  were  distributors  of  the  same  products  in  Con- 
necticut. Plaintiff  refused  to  conform  to  an  agreement  to 
maintain  fixed  prices.  As  a  consequence,  Frankfort  Dis- 
tilleries refused  to  supply  plaintiff  with  Frankfort  prod- 
ucts. On  the  question  now  at  issue  in  this  case,  the  Court 
said: 

"Neither  do  we  find  any  error  on  the  plaintiff's  ap- 
peal. The  recoverable  damages  were  only  those  sus- 
tained by  the  plaintiff  from  the  time  the  cause  of 
action  accrued  up  to  the  time  the  suit  was  brought. 
Frey  &  Son,  Inc.  v.  Cudahy  Packing  Co.,  D.  C.  243 
F.  205.  Damages  which  accrue  after  the  suit  is 
brought  cannot  be  recovered  in  the  action  unless  they 
are  the  result  of  acts  done  before  the  suit  was  com- 
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menced.  Lawlor  v.  Loewe,  235  U.  S.  522-536,  35 
S.  Ct.  170,  59  L.  Ed.  341.  Here  the  plaintiff's  dam- 
ages, if  any,  after  the  commencement  of  the  suit  were 
due  to  continued  refusal  or  refusals,  in  furtherance  of 
the  conspiracy,  to  supply  it  with  the  Frankfort  prod- 
ucts after  that  time.  The  unlawful  acts  which  would 
give  rise  to  such  damages  had  from  their  nature  to 
be  committed  in  carrying  out  the  conspiracy  after 
the  suit  was  brought.  It  would  be  impossible  to  pre- 
dict how  long  such  a  conspiracy  would  remain  in 
existence  or  how  long  the  refusal  to  sell  to  the  plaintiff 
would  continue  and,  even  if  such  damages  could,  in  a 
sense,  be  treated  as  the  result  of  refusing  to  supply 
before  suit  was  brought,  they  would  be  purely  specu- 
lative."    (101  F.  2d  at  81.) 

Frey  &  Son  v.  Cudahy  Packing  Co.,  supra,  was  an  ac- 
tion  for  treble  damages  under  the  Sherman  Act.     In  con- 
nection with  fixing  the  proper  period  to  be  considered  in 
assessing  damages  the   court   said,   at  pages   205-206  of    i 
243  Fed.:  \ 

".  .  .  it  has  long  been  established  that  the  plaintiff 
can  recover  only  for  such  damages  as  were  the  con- 
sequences of  what  the  defendant  did  before  suit  was  | 
brought,  although  it  is  immaterial  whether  the  effect 
of  what  was  done  showed  itself  before  or  after  the 
bringing  of  the  suit,  as,  for  example,  where  the  thing 
complained  of  is  a  tortious  injury  to  the  person  or 
property  from  some  particular  act,  the  plaintiff  may 
recover  for  any  damage  which  manifests  itself  up 
to  the  time  of  the  verdict.  On  the  other  hand,  where 
the  injury  sued  for  is  caused  by  a  mere  repetition  or 
continuation  of  acts  of  the  same  class  as  that  for 
which  the  suit  was  brought,  the  plaintiff's  recovery  is 
limited  to  the  damages  resulting  from  such  of  those 
acts  as  were  done  before  the  bringing  of  the  suit. 
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"In  this  case  the  only  damage  proved  by  the  plain- 
tiff was  the  loss  of  profits  it  would  have  made  on 
resales  of  Old  Dutch  Cleanser,  if  it  had  been  able 
to  buy  Old  Dutch  Cleanser  at  the  price  at  which  other 
jobbers  could  obtain  it.  Such  damage  is  a  damage 
which  occurs  from  day  to  day,  and  the  damage  on 
one  day  is  not  the  necessary  result  of  an  act  done  by 
the  defendant  at  an  earlier  date." 

In  Savannah  Theatre  Co.  v.  Lucas  &  Jenkins,  8  F.  R. 
Serv.  34.12,  Case  2  (S.  D.  Ga.  1944),  plaintiff  brought 
an  action  under  the  antitrust  laws  complaining  about  de- 
fendant's refusal  to  grant  plaintiff  an  adequate  supply 
of  suitable  films  to  exhibit  in  its  theatre.  Plaintiff  sought 
by  supplemental  complaint  to  allege  the  continuance  of  the 
conspiracy  beyond  the  date  of  the  filing  of  the  complaint, 
and  to  recover  damages  incidental  to  such  continuance. 
The  court  disallowed  the  supplemental  complaint,  saying: 

"As  concerns  the  alleged  continuing  conspiracy,  it 
appears  that  while  damages  accruing  since  the  action 
was  instituted  are  allowable,  they  must  be  suffered 
in  consequence  of  acts  done  before  the  institution 
of  the  suit  and  constitute  a  part  of  the  cause  of  action 
declared  on.  Therefore  the  question  of  the  continu- 
ance of  the  conspiracy  and  damage  resulting  from 
such  acts  in  pursuance  thereof  subsequent  to  the  filing 
of  the  suit  are  not  recoverable  in  this  action   [^ic]." 

In  Bordonaro  Bros.  Theatres  v.  Paramount  Pictures, 
203  F.  2d  676,  677  (2d  Cir.  1953),  Judge  Clark  thus 
described  the  situation  there  presented: 

"This  is  a  continuance  of  the  litigation  which  we 
considered  in  Bordonaro  Bros.  Theatres,  Inc.  v.  Para- 
mount Pictures,  Inc.,  2  Cir.,  176  F.  2d  594.  Plaintiff 
there  had  recovered  against  defendants  for  violation 
of  the  antitrust  laws,  15  U.  S.  C.  §§1,  2,  15,  in- 
juring it  in  its  operation  of  the  Palace  Theatre  in 
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Olean,  New  York,  for  the  period  up  to  the  time  of 
commencement  of  that  action,  September  16,  1946. 
The  present  suit  was  brought  to  recover  its  later  dam- 
ages from  September  16,  1946,  until  March  14,  1948." 

In  the  two  following  cases,  relating  to  failures  to  supply 
motion  pictures  on  suitable  runs  and  clearances  on  a  con- 
tinuing basis,  the  damages  were  limited  (in  fact,  but  with- 
out discussion)  to  those  accruing  by  reason  of  plaintiff's 
failure  to  obtain  appropriate  films  prior  to  the  filing  of 
the  complaint. 

William  Goldman  Theatres  v.  Loew's,  69  F.  Supp. 
103  (E.  D.  Pa.,  1946),  affirmed,  164  F.  2d  1021 
3d  Cir.),  cert,  denied,  334  U.  S.  811,  68  S.  Ct. 
1016  (1948); 

Milwaukee  Towne  Corp.  v.  Loew's,  190  F.  2d  561 
(7th  Cir.   1951). 

It  follows  that  the  maximum  limit  of  plaintiffs'  recovery! 
in  the  instant  case  would  be  damages  for  such  injuries 
as  were  proximately  caused  by  Flintkote's  refusals  (ex- 
press and  implied)  to  sell  acoustical  tile  to  plaintiffs  prior 
to  the  commencement  of  the  action  (July  21,  1952) ;  or, 
as  stated  in  Flintkote's  requested  instructions  numbers  46 
(e)  and  46(f)   (which  were  refused)  : 

"(e)  Plaintiffs'  recovery  in  this  action,  if  any, 
must  be  limited  to  damages  resulting  from  the  in- 
ability of  plaintiffs  to  purchase  acoustical  tile  from 
Flintkote  on  a  direct  basis  during  the  period  Feb- 
ruary 19,  1952,  to  July  21,  1952. 

"(f)  Plaintiffs  cannot  recover  in  this  action  any 
damages  which  may  have  resulted  from  their  inability 
to  obtain  acoustical  tile  from  the  defendant  Flintkote 
on  a  direct  basis  during  any  period  commencing  on 
or  after  July  21,   1952." 
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The  court  was  wholly  wrong,  therefore,  when  it  ad- 
mitted testimony  and  exhibits  relating  to  damages  alleg- 
edly resulting  from  plaintiffs'  inability  to  purchase  acous- 
tical tile  from  Flintkote  after  the  filing  of  the  complaint 
and  through  the  commencement  of  the  trial  of  the  action. 
May  of  1955,  and  in  instructing  the  jury  that  its  verdict 
could  reflect  damages  resulting  from  plaintiffs'  inability 
to  buy  tile  from  Flintkote  during  all  of  that  period. 

In  addition  to  being  erroneous  because  they  allowed  the 
jury  to  find  damages  beyond  the  maximum  period  for 
which  damages  could  be  recovered  in  this  action,  the 
court's  instructions  that  damages  could  be  awarded  for 
plaintiffs'  inability  to  buy  tile  from  Flintkote  up  to  the 
time  of  the  trial  and  its  action  in  admitting  evidence  of 
such  damages  were  erroneous  for  the  reason  that  there 
was  no  evidence  tending  to  show  sufficient  wrongful  acts 
by  Flintkote  to  entitle  plaintiffs  to  such  damages. 

Plaintiffs  can  only  recover  damages  for  injuries  re- 
sulting from  "anything  forbidden  in  the  antitrust  laws." 
(15  U.  S.  C.  A.  §15.)  The  antitrust  laws  forbid  refusing 
to  sell  only  when  such  refusal  is  pursuant  to  a  knowing 
participation  in  an  unlawful  conspiracy.  (See  discussion 
at  pages  48-50,  53,  58-59,  supra.)  Persistence  in  a  course 
of  conduct  of  non-dealing  involves  a  series  of  separate 
acts.  (See  discussion  at  pages  102-105,  supra.)  There- 
fore plaintiffs  could  recover  damages  only  for  injuries 
resulting  from  so  many  of  the  acts  in  the  series  as  were 
proved  to  have  been  pursuant  to  knowing  participation  in 
an  unlawful  conspiracy. 

Bordonaro  Bros.  Theatres  v.  Paramount  Pictures, 
supra,  was  an  action  to  recover  damages  for  alleged  viola- 
tions of  the  antitrust  laws.  The  plaintiff  had  theretofore 
recovered  its   damages   accruing  prior   to   September    16, 
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1946,  the  date  of  commencement  of  a  prior  action.  The 
present  suit  was  brought  to  recover  its  damages  accruing 
subsequent  to  that  date  by  reason  of  the  continuation  of 
the  prior  practices.  In  connection  with  proof  of  the 
continuation  of  the  conspiracy,  the  court  said: 

"Nor  do  we  think  that  award  vitiated  by  errors 
on  the  part  of  the  trial  judge.  The  first  assigned 
error  was  the  refusal  of  binding  instructions  in  favor 
of  the  plaintiff  based  on  the  finding  of  conspiracy 
in  the  previous  case.  But  the  judge  properly — we 
might  say  inevitably — ruled  that  the  plaintifif  must 
prove  that  the  conspiracy  continued  from  1946  to 
1948,  and  so  charged.  The  judge  actually  went  far 
in  the  plaintiff's  favor  when  he  told  the  jury  that 
the  former  judgment  'is  conclusive  proof  that  there 
was  a  conspiracy  between  the  defendants  prior  to 
September  16,  1946,'     .     .     ."     (203  F.  2d  at  678.) 

In  this  case  there  was  no  proof  that  any  conspiracy 
which  might  have  provided  the  motive  for  Flintkote's 
announcement  that  it  would  no  longer  deal  with  plaintiffs 
continued  beyond  February  19,  1952.  All  witnesses  called 
by  Flintkote  testified  that  there  never  was  any  such  con- 
spiracy. The  only  evidence  whatsoever  respecting  the 
continuance  or  ending  of  any  conspiracy  was  Lysfjord's 
testimony  (R.  648,  675,  678-79)  that  any  conspiracy  which 
may  have  existed  among  the  contractors  had  ended  by 
May  or  June  of  1952.  There  was  no  evidence  that  any 
conspiracy  existed  among  the  acoustical  contractors  after 
that  time.  Thus,  Flintkote's  refusals  to  sell  tile  to  plain- 
tiffs after  that  date  could  not  have  been  in  furtherance  of 
or  pursuant  to  a  knowing  participation  in  an  unlawful  con- 
spiracy and  thus  could  not  have  been  ''anything  forbidden 
in  the  antitrust  laws",  and  plaintiffs  could  not  have  been 
entitled  to  any  damages  resulting  therefrom.     It  follows. 
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then,  that  any  evidence  of  damages  resulting-  from  in- 
ability of  plaintiffs  to  buy  acoustical  tile  from  Flintkote 
after  "May  or  June"  of  1952  was  wholly  irrelevant  to 
any  cause  of  action  which  the  evidence  might  conceivably 
be  thought  to  sustain. 

From  the  foregoing,  it  should  be  apparent  that  the 
court's  action  in  instructing  the  jury  that  it  could  award 
all  damages  resulting  from  plaintiffs'  inability  to  buy 
acoustical  tile  from  Flintkote  "during  the  period  Feb- 
ruary 19,  1952  to  the  time  of  the  beginning  of  this  trial", 
in  admitting  evidence  tending  to  prove  such  damages 
and  in  failing  to  give  defendant's  requested  instructions 
numbers  46(a)  through  46(e)  was  erroneous  in  two  basic 
particulars:  (1)  it  allowed  the  jury  to  award  damages 
to  plaintiffs  for  injuries  resulting  from  acts  done  and  on 
causes  of  action  arising  (if  at  all)  after  the  commence- 
ment of  the  action;  and  (2)  it  allowed  the  jury  to  award 
damages  to  plaintiffs  for  injuries  resulting  from  acts 
which  were  not  proved  to  be  wrongful  by  any  evidence 
whatsoever. 

That  the  error  was  substantial  and  prejudicial  should 
be  obvious,  since  it  extended  the  maximum  period  for 
which  plaintiffs  could  recover  from  five  months  to  thirty- 
nine  months  (almost  eight-fold),  permitted  introduction 
of  evidence  about  estimated  sales  of  "one  and  one-half 
and  two  cars  a  month",  and  generally  permitted  intro- 
duction of  testimony  which  magnified  the  alleged  damages 
resulting  to  plaintiffs  beyond  all  reason  and  during  a  period 
entirely  irrelevant  to  the  case  at  bar. 
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B.  The  Court  Permitted  Evidence  to  Be  In- 
troduced Which  Allowed  Damages  to  Be 
Based  on  Speculation. 

(Specification  of  Error  No.  13,  pp.  34-43.) 

The  record  is  clear  that  the  testimony  of  the  witnesses 
and  the  portions  of  exhibits  38  and  39  relating  to  dam- 
ages based  on  lost  profits  were  pure  unwarranted  specu- 
lation of  interested  witnesses  and  were  without  any  foun- 
dation in  fact.  Each  of  the  plaintiffs  testified  he  estimated 
that  plaintiffs  would  have  sold  a  carload  of  tile  per  month 
in  1952,  one  and  one-half  carloads  per  month  in  1953,  and 
two  carloads  per  month  in  1954  (Lysfjord:  R.  629,  630; 
Waldron:  687-88.)  The  basis  for  Lysfjord's  testimony  in 
that  respect  is  found  at  R.  628-29  as  follows: 

"O.     (By  Mr.  Ackerson) :     What  is  the  basis  for 
your  computation  of  the  second  line  there,  beginningj 
with  'During  the  first  year  of  business,'  and  so  forth? 
A,     Because   in   some  time  past   I   had  been   sellingl 
a  carload  or  more,  generally  more  than  that  a  monthj 
for  the  R.  W.  Downer  Company. 

Q.  What  basis  do  you  have  for  assuming  that] 
you  could  have  done  that  for  yourself?  That  is  the! 
purpose  of  your  statement,  isn't  it?  A.  I  can't  seel 
any  reason  in  my  mind  that  I  shouldn't  be  able  to| 
do  as  well  for  myself  as  working  for  somebody  else. 
I  surely  would  work  as  hard  or  probably  twice  asj 
hard  for  myself  as   for  anybody  else, 

O.  Would  you  have  had  the  same  contacts  fori 
yourself  as  you  had  with  the  Downer  Company?! 
A.     I  most  certainly  would." 

No  testimony  was  offered  to  indicate  that  Waldron's  testi- 
mony had  any  basis  other  than  wishful  thinking.  There 
is  nothing  in  the  record  to  indicate  that  plaintiffs  were 
experts  on  business  prognosis  for  a  new  venture.     There 
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the  Record  which  might  justify  plaintiffs'  gratuitous  as- 
sumptions regarding  the  possible  size  and  growth  of  their 
business.  Plaintiffs'  business  had  no  history  on  which 
any  intelligent  prognosis  could  be  based.  There  was  no 
evidence  to  show  that  plaintiffs'  business  was  comparable 
to  that  of  anyone  else,  or  that  the  history  of  the  other  busi- 
ness was  used  as  a  basis  for  estimates  about  the  future  of 
plaintiffs'  business.  There  was  no  evidence  that  plaintiffs 
had  ever  been  connected  with  the  management  of  any 
business,  much  less  a  new  business  or  a  new  acoustical 
tile  business.  Waldron  expressly  testified  he  had  no  ex- 
perience on  which  to  base  his  opinion  (R.  711-12).  In 
fine,  there  is  nothing  in  the  record  to  show  that  plaintiffs 
were  qualified  to  estimate  the  growth  of  their  business  or 
that,  even  if  qualified,  they  had  any  basis  for  their  esti- 
mates. 

The  calculations  by  which  lost  profits  were  derived 
from  estimated  gross  sales  were  similarly  without  any 
foundation  in  the  evidence  or  any  showing  that  plaintiffs 
were  qualified,  by  experience  or  otherwise,  to  make  the 
assumptions  upon  which  those  calculations  rested.  The 
basic  assumption  was  that  plaintiffs  would  realize  a  net 
profit  of  20  percent  of  gross  sales  (Lysfjord:  R.  627). 
Apparently  that  was  on  the  theory  that  the  Downer  com- 
pany paid  its  salesmen  10  percent  of  the  gross  sales  and 
retained  a  net  profit  of  10  percent;  but  plaintiffs  would 
not  have  to  pay  salesmen  and  so  would  take  20  percent 
net  profit  (Lysfjord:  R.  626-27).  The  assumption  that 
plaintiffs  would  do  as  well  in  business  as  the  Downer 
company  was  wholly  unwarranted.  There  is  no  evidence 
that  plaintiffs  had  the  finances,  labor  force,  or  inherent 
ability  to  do  so.    There  is  nothing  to  indicate  that  plaintiffs 


—112— 

could  operate  as  efficiently  as  the  Downer  company  (or 
that  plaintiffs  even  knew  how  the  Downer  company  oper- 
ated). 

It  is  thus  apparent  that  there  was  no  basis  for  any  of  the 
material  appearing  in  exhibits  38  and  39  relating  to  esti- 
mated future  profits  or  for  any  of  the  plaintiffs'  testimony 
in  respect  of  the  calculations  therein.  It  is  submitted,  then, 
that  the  testimony  and  exhibits  were  utterly  incompetent, 
had  no  probative  value,  constituted  nothing  but  specula- 
tion and  wishful  thinking,  and  should  not  have  been  ad- 
mitted into  evidence. 

Exhibit  43  and  Waldron's  testimony  with  respect 
thereto  (R.  689-92)  consisted  of  an  assumption  that  the 
net  profits  of  plaintiffs'  business  over  the  period  January 
1,  1952  to  January  1,  1955  would  have  equaled  72  times 
the  monthly  income  of  both  plaintiffs  at  the  end  of  their 
employment  by  the  Downer  company.  There  is  absolutely 
nothing  in  the  record  to  support  that  assumption.  This 
exhibit,  and  the  testimony  in  connection  with  it  likewise 
should  not  have  been  admitted. 

A  rather  full  discussion  of  this  problem  in  a  generally 
similar  situation  is  found  in 

United  States  v.  Griffith,  Gornall  &  Carman,  210 
F.  2d  11   (10th  Cir.,  1954). 

This  was  an  action  by  a  contractor  for  damages  caused 
by  flow  of  rain  water  from  a  government  air  base  onto  a 
pipeline  under  construction.  Included  in  the  plaintiff's 
claim  was  a  demand  for  loss  of  profits.  The  trial  court 
excluded  certain  evidence  as  based  on  pure  speculation. 
Other  evidence  as  to  lost  profits  was  admitted.  The 
Court  of  Appeals  held  that  all  of  the  testimony  on  the 
subject  should  have  been  rejected. 
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The  court  recognized  that  the  fact  of  damage  must  be 
proved  to  a  certainty;  that  while  the  amount  need  not  be 
proved  with  mathematical  exactness,  the  evidence  to  be 
accepted  must  form  the  basis  for  a  reasonable  approxima- 
tion, and  mere  speculations  and  guesses  can  have  no  proba- 
tive value. 

The  following  extract  from  the  opinion  deals  with  this 
point  (210  F.  2d  at  13,  14) : 

"To  prove  loss  of  profits  and  damage  to  its  busi- 
ness, the  plaintiff  relied  exclusively  upon  the  tesi- 
mony  of  its  president.  He  testified  that  the  corpora- 
tion had  been  in  existence  since  1946  and  that  he 
thought  it  had  made  'something  close  to  $80,000.00 
of  profit'  during  those  years,  which  'amounts  to 
about  $1,000.00  a  month  during  the  time'  that  it  was 
actively  doing  work.  He  stated  that  he  beHeved  that 
the  plaintiff  would  have  earned  approximately  $5,- 
000.00  during  the  time  that  was  required  to  make  the 
repairs.  The  court  excluded  this  evidence  as  specu- 
lative.^ .  .  .  What  the  loss  of  profits  or  damage 
to  plaintiff's  business  would  be,  if  any,  is  pure  guess 
work  on  the  part  of  plaintiff's  president  and  far 
too  speculative  to  sustain  a  judgment  for  this  claim. 
The  language  used  by  the  trial  court  as  quoted  in 
note  2,  is  applicable  to  all  the  evidence  which  was 
introduced  to  sustain  the  claim  for  special  damages." 

The  remarks  of  the  trial  judge  as  reported  in  the  footnote 
mentioned  in  the  above  quotation  were  as  follows: 

"Now,  I  don't  see  any  materiality  to  that,  what 
they  did  some  other  year.  As  a  matter  of  fact,  this 
whole  thing  is  highly  speculative.  The  fact  is  they 
didn't  have  any  other  contracts.  They  might  have 
obtained  a  contract  if  they  had  been  on  it  and  they 
might  not.     They  might  have  made  a  profit  on   it 
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if  they  had  been  on  the  contract  and  gotten  the  con- 
tract and  they  might  not.  As  a  matter  of  fact,  if 
these  people  are  reimbursed  for  their  materials  that 
they  had  to  lay  out  as  a  result  of  this  damage,  for 
the  payroll  that  they  had  to  meet  as  a  result  of  this 
damage,  how  can  you  claim  anything  more?  You 
can't  claim  that  they  would  lose  something.  All  you 
can  claim  is  that  they  might  have  made  a  profit  if 
they  had  not  been  working  on  this  job  and  if  they 
had  gotten  another  job  to  do.  I  don't  think  that  is 
admissible;  I  think  it  is  speculative.  Certainly  in 
comparison  with  what  they  earned  in  1950.  I  don't 
see  that." 

The  foregoing  discussion  demonstrates  that  the  court 
erred  by  receiving  in  evidence  plaintiffs'  exhibits  38,  39 
and  43  and  the  testimony  which  they  purported  to  sum- 
marize. The  exhibits,  except  as  related  to  increased  prices 
paid  for  acoustical  title  (in  which  they  were  grossly  in- 
accurate) were  not  really  evidence  at  all.  They  were  mere 
demands  for  large  sums  of  money  and  their  admission  into 
evidence  put  in  the  jury's  hands  documents  showing  big 
figures  unrelated  to  any  relevant  facts.  By  their  very 
admission,  the  jury  may  well  have  gotten  the  impression 
that  they  bore  the  seal  of  approval  of  the  court.  The 
exhibits  and  the  related  testimony  not  only  were  ob- 
jectionable as  based  on  pure  speculation;  they  were  in 
part  based  on  an  erroneous  damage  period  and  should  also 
have  been  excluded  on  that  ground.  (See  preceding  sec- 
tion.) The  trial  court's  error  in  this  respect  was  largely 
responsible  for  the  grossly  excessive  verdict. 
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C.  The  Court  Abused  Its  Discretion  in  Failing 
to  Grant  a  New  Trial  on  the  Ground  That 
the  Damages  Fixed  by  the  Jury  Were  Ex- 
cessive. 

(Specification  of  Error  No.  11,  p.  31.) 

The  portions  of  the  statutory  authorization  for  this 
action  pertinent  to  the  question  of  damages  are  as  fol- 
lows: 

"Any  person  injured  in  his  business  or  property 
.  .  .  may  .  .  .  recover  threefold  the  damages 
by  him  sustained,     .     .     ." 

15  U.  S.  C.  A.  §15. 

Thus,  to  be  successful  the  plaintiff  must  prove  as  a  fact 
that  he  has  been  injured  in  his  business  or  property  and 
must  also  prove  the  extent  of  that  injury  and  the  amount 
of  the  damages  required  to  compensate  him  therefor. 

The  fact  that  plaintiff  has  been  injured  (or  fact  of 
damage)  must  be  proved  without  resort  to  speculation  or 
guess  work.^ 


^".  .  .  recovery  cannot  be  had  unless  it  is  shown,  that,  as  a 
result  of  defendants'  acts,  damages  in  some  amount  susceptible  of 
expression  in  figures  resulted.  These  damages  must  be  proved  by 
facts  from  which  their  existence  is  logically  and  legally  inferable. 
They  cannot  be  supplied  by  conjecture." 

Keogh  V.  Chicago  &  N.  W.  Ry.  Co.,  260  U.   S.   156,   164- 
165,  43  S.  Ct.  47,  50  (1922). 

".  .  .  plaintiffs  must  show  that,  as  a  result  of  defendants' 
acts,  actual  damages  were  sustained —  .  .  .  These  damages  must 
be  proved  by  facts  from  which  their  existence  is  logically  and 
legally  inferable — not  by  conjectures,  or  estimates.  They  must  not 
be  speculative,  remote,  or  uncertain." 

American  Sea  Green  Slate  Co.  v.  O'Halloran,  229  Fed.  77, 
79  (2d  Cir.  1915). 
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This  Court's  discussion  of  proof  of  injury  with  relation 

to  specific  facts  prior  to  holding  that  injury  in  the  form 

of  lost  profits  was  not  shown  in 

M^olfe  V.  National  Lead  Co.,  225  F.  2d  427  (9th 
Cir.  1955), 

indicates  this  Court's  firm  enforcement  of  the  rule  re- 
quiring that  injury  (or  the  fact  of  damage)  be  proved 
by  facts  and  not  speculation,  surmise  or  conjecture.  The 
proofs  submitted  in  that  case  and  in  the  case  at  bar  are 

"Damages  must  be  actual,  not  speculative  or  conjectural." 

Loeii/s  V.  Cinema  Amusements,  210  F.  2d  86,  95  (10th  Cir.), 
cert,  debited,  347  U.  S.  976,  74  S.  Ct.  7^7  (1954). 

"Actual  damages  only  may  be  secured.  Those  that  are  speculative, 
remote,  uncertain,  may  not  form  the  basis  of  a  lawful  judgment.  The 
actual  damages  which  will  sustain  a  judgment  must  be  established, 
not  by  conjectures  or  unwarranted  estimates  of  witnesses,  but  by 
facts  from  which  their  existence  is  logically  and  legally  inferable. 
The  speculations,  guesses,  estimates  of  witnesses,  form  no  better 
basis  of  recovery  than  the  speculations  of  the  jury  themselves." 

Central  Coal  &  Coke  Co.  v.  Hartman,  111  Fed.  96,  98  (8th 
Cir.  1901). 

"The  fact  of  damage  itself  is  not  subject  to  speculation." 

McWhirter  v.  Monroe  Calculating  Mach.   Co.,  76  F.   Supp. 
456,  465  (W.  D.  Mo.  1948). 

"It  is  generally  held  that  the  expected  profits  of  a  commercial 
business  are  too  remote,  speculative  and  uncertain  to  permit  a  re- 
covery of  damages  for  their  loss.  To  warrant  such  a  recovery,  in 
other  words,  the  proof  must  pass  the  realm  of  conjecture,  specula- 
tion or  opinion  not  founded  on  facts,  and  must  consist  of  actual 
facts  from  which  a  reasonably  accurate  conclusion  regarding  the 
cause  and  the  amount  of  loss  can  be  logically  and  rationally  drawn. 
Winter  v.  Haan,  Mo.  App.,  211  S.W.  2d  544;  Gildersleeve  v.  Over- 
stolz,  Mo.,  90  Mo.  App.  518;  Central  Coal  &  Coke  Co.  v.  Hartman, 
8  Cir.,  Ill  F.  96;  Ellerson  v.  Grove,  4  Cir.,  44  F.  2d  493;  Keogh 
v.  Chicago  &  Northwestern  Railway  Co.,  260  U.  S.  156,  43  S.  Ct. 
47,  67  L.  Ed.  183." 

Fireside  Marshmallow  Co.  v.  Frank  Quinlan  Const.  Co.,  213 
F.  2d  16,  18  (8th  Cir.  1954). 
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analogous  and  this  Court's  analysis  in  the  Wolfe  case  is 
exceedingly  pertinent  here.^ 

A  little  more  latitude  is  permitted  to  the  finder  of  fact 
in  the  matter  of  the  measure  of  the  damages  sustained,  and 
"the  jury  may  make  a  just  and  reasonable  estimate  of  the 
damage  based  on  relevant  data,  and  render  its  verdict 
accordingly." 

Bigeloiv  v.  RKO  Radio  Pictures,  327  U.   S.  251, 
264,  66  S.  Ct.  574,  579-80  (1946). 


^"Moreover,  aside  from  the  fact  that  the  method  of  j:^"ross  profits 
used  by  appellants  is  not  a  criterion  of  injury  in  this  case,  appel- 
lants are  foreclosed  from  recovery  because  of  other  considerations. 
In  the  first  place,  they  assume  that  they  would  have  received  larger 
quantities  of  titanium  except  for  the  alleged  conspiracy ;  but  there 
is  no  evidence  that  they  would  have,  or  that  they  were  entitled  to 
larger  quantities  than  they  actually  received.  They  further  as- 
sume, without  proof,  that  the  conditions  of  supply  and  demand  in 
titanium  pigments  were  the  same  in  1949  as  in  preceding  years ; 
and  they  likewise  assume,  without  evidence,  that  the  market  condi- 
tions for  paints  were  the  same.  In  addition,  there  is  no  evidence 
that  they  would  have  manufactured  and  sold  more  paint  in  1947 
and  1948  if  they  had  received  greater  amounts  of  titanium  pig- 
ment. It  appears  that  other  pigments  could  be,  and  were,  used  as 
substitutes  for  titanium ;  and  appellants  admitted  that  they  were 
able  to  get  all  of  the  ingredients  to  manufacture  paint  that  they 
needed  except  titanium  pigments.  In  fact,  they  purchased  im- 
mense quantities  of  one  of  such  substitutes,  lithopone,  in  1948,  buy- 
ing 403,050  pounds  of  it  in  that  year.  They  could  not  have  been 
injured  by  their  failure  to  secure  all  the  titanium  pigment  they 
wanted,  if  they  were  able  to  obtain  all  they  could  use  of  a  substi- 
tute in  the  form  of  lithopone.  It  is  true  that  appellants  claim  that 
lithopone  was  not  a  fair  equivalent  of  titanium  pigment  as  it  cost 
considerably  more;  and  it  appears  that  they  paid  $18,400  more  for 
it  during  the  period  in  controversy  than  they  would  have  spent  for 
a  comparable  quantity  of  titanium  pigment.  However,  if  they 
passed  this  extra  cost  on  to  their  customers,  it  would  not  result 
in  any  reduction  in  their  profit;  and  there  is  no  evidence  that  they 
did  not  pass  it  on.  It  is  to  be  said  that  appellants  also  contend 
that  the  quality  of  their  paint  was  lowered  by  the  necessity  of 
using  lithopone  rather  than  titanium;  but  there  is  no  proof  that 
they  failed  to  sell  any  part  of  their  paint  production  at  a  profit." 
Wolfe  V.  National  Lead  Co.,  225  F.  2d  427,  432  (9th  Cir 
1955). 
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But  even  in  cases  where  the  quantum  of  the  damage  is 
impossible  of  precise  determination  and  estimates  thereof 
are  required,  there  is  no  departure  from  the  rule  requiring 
precise  proof  of  the  fact  of  injury  or  any  suggestion  that 
the  jury's  estimates  of  the  amount  of  the  recovery  may  be 
without   relevant   factual   support. 

"It  is  true  that  there  was  uncertainty  as  to  the 
extent  of  the  damage,  but  there  was  none  as  to  the 
fact  of  damage;  and  there  is  a  clear  distinction  be- 
tween the  measure  of  proof  necessary  to  establish  the 
fact  that  petitioner  had  sustained  some  damage  and 
the  measure  of  proof  necessary  to  enable  the  jury  to 
fix  the  amount.  The  rule  which  precludes  the  recovery 
of  uncertain  damages  applies  to  such  as  are  not  the 
certain  result  of  the  wrong,  not  to  those  damages 
which  are  definitely  attributable  to  the  wrong  and 
only  uncertain  in  respect  of  their  amount." 

Story  Parchment  Co.  v.  Paterson  Parchment  Paper 
Co.,  282  U.  S.  555,  562,  51  S.  Ct.  248,  250 
(1931). 

Clearly,  plaintiffs  can  recover  damages  for  all  injuries 
sustained  by  reason  of  the  wrongful  acts  which  form  the 
basis  of  the  suit,  but  in  order  to  recover  for  any  particular 
type  of  injury  plaintiffs  must  prove  that  they  were  injured 
in  that  respect.  It  does  not  follow  from  a  showing  that 
plaintiffs  were  injured  by  increases  in  their  out-of-pocket 
costs  in  certain  respects  that  they  were  entitled  to  recover 
damages  for  profits  lost  by  reason  of  business  which  was 
not  done.     Before  plaintiffs  can  recover  damages  for  lost 
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profits  they  must  show  that  they  were  injured  by  losing- 
business  from  which  profits  could  have  been  obtained.* 

It  certainly  would  not  be  contended  that  if  a  personal 
injury  plaintiff  showed  that  he  had  suffered  injuries  by 
reason  of  a  broken  arm  he  would  be  able  to  recover 
damages  in  respect  of  a  broken  leg  which  he  had  not 
offered  any  proof  had  been  broken  as  a  result  of  the  oc- 
currence complained  of  or  at  all.  The  situation  is  identical 
in  respect  of  injuries  to  a  business.  If  plaintiffs  can 
show  that  they  were  injured  by  having  their  out-of-pocket 
costs  increased,  they  are  entitled  to  recover  for  the  in- 
crease in  those  costs.  If  plaintiffs  can  show  that  they 
were  injured  by  having  the  value  of  their  business  di- 
minished, they  are  entitled  to  recover  for  that  diminution 
in  value.  If  plaintiffs  can  show  that  they  were  injured  by 
losing  profits  from  business  which  they  would  have  done 
but  for  the  wrongful  act  or  acts  of  the  defendant,  they  are 
entitled  to  recover  damages  for  those  lost  profits.  But 
plaintiffs  are  not  entitled  to  recover  damages  for  any  in- 
juries which  they  have  not  clearly  shown  that  they  have 
suffered,  and  they  must  produce  relevant  data  from  which 
the  amount  of  damages  resulting  from  any  injury  proved 
may  reasonably  be  estimated. 


^Story   Parchment    Co.   v.    Paterson   Parchment    Paper    Co., 
supra; 

Wolfe  V.  National  Lead  Co.,  supra; 

American  Sea  Green  Slate  Co.  v.  O'Halloran,  supra,  note  2; 

Fireside   MarsJimaUozv    Co.    v.    Frank    Quinlan    Const.    Co., 

supra,  note  2; 
United  States  v.  Griffith,  Gornall  &  Carman,  210  F.  2d   11 

(10th  Cir.  1954). 
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In  this  case,  plaintiffs  attempted  to  demonstrate  and 
recover  damages  for  three  categories  of  injury  to  their 
business : 

(1)  Out-of-pocket  expense  at  San  Bernardino 
which  resulted  in  no  benefit  to  plaintiffs  because  they 
abandoned  their  San  Bernardino  premises  following 
February  19,  1952. 

(2)  Out-of-pocket  expenses  in  the  form  of  the  in- 
creased cost  of  acoustical  tile  purchased  from  sources 
other  than  Flintkote  over  what  the  cost  would  have 
been  for  equivalent  title  from  Flintkote  on  a  direct 
basis. 

(3)  Profits  which  plaintiffs  would  have  realized 
from  business  which  they  would  have  done  if  they 
had  been  able  to  obtain  acoustical  tile  from  Flintkote 
on  a  direct  basis. 

Flintkote  contends  that  the  evidence  will  not  support 
the  verdict  that  plaintiffs  were  damaged  in  any  com- 
bination of  those  respects  in  any  sum  approaching  $50,000. 

(1)    Out-of-Pocket  Expenses  at  San  Bernardino. 

Plaintiffs'  evidence  of  out-of-pocket  expenses  at  San 
Bernardino  was  adequate  to  prove  both  the  fact  of  injury 
and  the  amount  of  the  damages  suffered  thereby.  The 
items  of  expense  were  apparently  taken  from  plaintiffs' 
books  and  were  satisfactorily  definite  and  certain.  That 
evidence  would  have  supported  a  verdict  for  plaintiffs  in 
the  sum  of  $1920. 
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(2)  Out-of-Pocket  Expenses  in  the  Form  of  In- 
creased Cost  of  Acoustical  Tile  Actually  Pur- 
chased. 

Plaintiffs  introduced  certain  testimony  (summarized  in 
exhibits  38  and  39)  tending  to  show  that,  during  the 
period  January  1,  1952  to  May  3,  1955,  they  paid  $87,- 
808.97  for  acoustical  tile  purchased  from  persons  other 
than  Flintkote  and  that  they  paid  $12,758.57  more  for 
that  tile  than  Flintkote  would  have  charged  them  for 
equivalent  tile.  It  was  conclusively  demonstrated  that 
plaintiffs'  figures  in  this  regard  were  inaccurate  (R.  591, 
592,  665-68,  702-03),  and  Flintkote  objected  to  the  ad- 
mission in  evidence  of  Exhibits  38  and  39  because  of  their 
erroneous  nature  (R.  692).  Be  that  as  it  may,  Flintkote 
definitely  proved  (Ex.  K)  that  during  said  period  plain- 
tiffs paid  $9,240.82  more  for  acoustical  tile  than  Flint- 
kote would  have  charged  them  for  similar  tile  on  a  direct 
basis  in  carload  lots  and  that  plaintiffs'  increased  cost  for 
such  tile  in  the  calendar  year  1952  amounted  to  $1,594.75. 

There  was  no  evidence  tending  to  show  that  plaintiffs 
bought  any  acoustical  tile  from  anyone  other  than  Flint- 
kote prior  to  the  filing  of  the  complaint  in  this  action,  or 
that  they  paid  any  more  for  it  than  Flintkote  would  have 
charged  them.     Technically,  then,  there  was  probably  no 
proof  either  of  the  fact  of  injury  or  the  amount  of  dam- 
j  age  in  respect  of  increased  cost  of  tile  during  the  proper 
I  damage  period,  i.  c,  prior  to  the  filing  of  the  complaint 
in  this  action.     But  perhaps  the  jury  could  have  inferred 
that  part  of  plaintiffs'  increased  tile  cost  in   1952  as  in- 
curred prior  to  the  filing  of  the  complaint,  and,  in  that 
event,  the   fact  of   injury  in  the   form  of   increased  tile 
cost  would  have  been  proved  and  the  jury  would  have 
\  been  justified  in  assessing  plaintiffs'  damages  by  reason 
ji  of  said  injury  in  some  amount  less  than  $1,594.75. 


—122— 

(3)  Profits  Which  Plaintiffs  Would  Have  Real- 
ized From  Business  They  Would  Have  Done  if 
They  Had  Been  Able  to  Buy  Tile  From  Flint- 
kote. 

In  order  to  prove  the  fact  of  injury  in  the  form  of  lost 
profits  from  business  which  they  would  have  done  if  they 
had  been  able  to  purchase  tile  from  Flintkote,  plaintiffs  had 
to  show:  first,  that  they  would  have  done  more  business 
than  they  did  do;  second,  that  if  they  had  done  any  addi- 
tional business,  they  would  have  made  a  profit  on  it;  and 
third,  that  their  inability  to  buy  tile  from  Flintkote  was  the 
proximate  cause  of  their  failure  to  do  more  business. 
It  is  submitted  that  the  evidence  cannot  sustain  any  finding 
that  the  fact  of  such  injury  was  so  proved  and  provides 
no  relevant  data  from  which  the  amount  of  damages  could 
be  computed. 

First,  there  was  no  evidence  that  if  plaintiffs  had  been 
able  to  purchase  acoustical  tile  from  Flintkote  on  a  direct 
basis  they  would  have  done  any  more  business  than  they 
did. 

(a)  There  was  no  substantial  showing  that  any  business 
was  available  which  plaintiffs  might  have  done.  There 
was  no  substantial  showing  that  any  acoustical  tile  was 
sold  by  anyone  other  than  plaintiffs.  There  was  no  show- 
ing that  any  of  the  general  contractors  with  whom  plain- 
tiffs claimed  to  have  contacts  did  any  business  requiring 
acoustical  tile.  There  was  no  showing  that  any  business 
was  offered  to  plaintiff's  and  turned  away  by  them. 

(b)  There  was  no  showing,  even  if  additional  business 
was  available,  that  plaintiffs  bid  on,  negotiated  for,  or 
attempted  to  obtain  it.  (On  the  contrary,  the  only  bid 
shown  by  the  evidence  to  have  been  made  was  at  a  price 
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known  to  be  unreasonably  high  and  so  high  as  to  in- 
dicate that  plaintiffs  did  not  desire  to  have  the  contract 
awarded  to  them  (R.  677).) 

(c)  There  was  no  showing  that  if  additional  business 
was  available  and  if  plaintiffs  would  have  attempted  to  get 
it,  they  would  have  been  successful  in  having  any  con- 
tracts awarded  to  them.  There  was  no  showing  that 
they  would  have  bid  suitable  prices.  There  was  no  show- 
ing that  any  general  contractors  would  have  been  willing 
to  let  contracts  to  a  newly  established  firm  without  any 
history,  record,  or  reputation  and  with  only  limited  re- 
sources. 

(d)  There  was  no  showing  that  plaintiffs  had  the 
resources  to  do  any  more  business  than  they  actually  did. 
There  was  no  showing  that  they  were  financially  able  to 
handle  more  business,  that  they  had  a  suitable  labor  force 
to  take  care  of  increased  business  (or  that  such  labor 
could  have  been  obtained  had  it  been  required),  or  that 
they  had  the  inherent  ability  to  manage  and  operate  a 
business  of  any  greater  magnitude. 

Second,  there  was  no  showing  that  plaintiffs  would  have 
made  a  profit  on  any  additional  business  if  they  had  done  it. 

(a)  There  was  no  showing  of  the  price  at  which  con- 
tracts plaintiff  might  have  obtained  were  let.  The  only 
evidence  relating  to  prices  at  which  contracts  were  let  was 
(1)  Lysfjord's  testimony  that  between  May  or  June  of 
1952  and  September  of  1952  a  "cut-throat  competitive 
condition"  existed  (R.  678) ;  (2)  Lysfjord's  testimony  that 
prices  on  smaller  jobs  were  "very,  very  competitive"  from 
September  of  1952  to  the  time  of  trial  (R.  675-76);  (3) 
Lysfjord's  testimony  that  prices  on  larger  jobs  were  "very, 
very  high"  (R.  676) ;  and  (4)  Lysfjord's  testimony 
about  the  Airport  Junior   High   School  job  and  his   50 
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percent  mark-up  bid  (R.  677).  But  none  of  that  testi- 
mony is  sufficiently  certain  to  indicate  what  the  prices 
actually  were. 

(b)  There  was  no  showing  of  the  costs  which  plain- 
tiffis  would  have  sustained  in  the  performance  of  such  con- 
tracts. There  was  no  showing  of  labor  costs,  material 
costs  (other  than  acoustical  tile),  overhead  expense,  costs 
of  obtaining  additional  financing,  or  such  other  costs  and 
expenses  as  might  have  been  incident  to  the  operation 
of  a  larger  enterprise. 

(c)  There  was  no  showing  that  plaintiffs  had  the 
ability  to  manage  a  larger  business  in  such  manner  as  to 
realize  a  profit.  There  was  not  even  a  showing  that  any 
acoustical  contractor  (no  matter  how  efficient)  made  a 
profit  on  a  contract  or  contracts  that  plaintiffs  did  not 
get.  (We  do  not  concede  that  such  a  comparison  would 
have  been  appropriate  here,  Wolfe  v.  National  Lead  Co., 
supra,  but  its  absence  is  noted  to  demonstrate  how  com- 
pletely devoid  of  data — relevant  or  otherwise — the  record 
is.) 

(d)  Plaintiff's'  generalized  and  unsupported  remarks 
about  Downer's  profits  in  a  prior  period  are  wholly  ir- 
relevant to  whether  plaintiffs  would  have  made  a  profit 
during  the  period  in  question  (either  the  proper  period  or 
the  period  covered  by  the  court's  erroneous  instructions). 

(e)  The  only  specific  evidence  bearing  on  the  question 
whether  plaintiffs  would  have  made  a  profit  on  additional 
business  is  that  plaintiffs  made  net  profits  of  5  per  cent  of 
gross  sales  in  1952,  11  per  cent  of  gross  sales  in  1953, 
and  5  per  cent  of  gross  sales  in  1954  (Ex.  L).  That  in- 
formation is  admittedly  relevant,  but  absent  information 
regarding  the  extent  to  which  additional  work  would  have 
increased  plaintiffs'  costs  or  the  contract  prices  at  which  ad- 
ditional work  might  have  been  obtained,  such  information 
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cannot  support  an  inference  that  additional  work  would 
have  been  handled  at  a  profit. 

Third,  there  was  no  showing  that  plaintiffs  lost  any 
business  because  they  could  not  buy  tile  from  Flintkote  or 
that  they  would  have  obtained  any  additional  business  if 
they  had  been  able  to  buy  tile  from  Flintkote. 

In  the  nature  of  things,  since  plaintiffs  did  not  have 
any  history  as  an  established  business  using  Flintkote 
acoustical  tile,  plaintiffs  could  not  show  that  being  unable 
to  purchase  acoustical  tile  from  Flintkote  had  caused  any 
actual  diminution  in  either  the  volume  of  their  business 
or  the  profits  resulting  therefrom. 

Plaintiffs'  principal  evidence  regarding  business  lost  was 
as  follows :  ( 1 )  they  thought  that  they  could  have  sold 
a  carload  of  acoustical  tile  each  month  during  the  calendar 
year  1952  (one  and  one-half  carloads  per  month  in  1953, 
and  two  carloads  per  month  in  1954)  if  they  had  been 
able  to  obtain  Flintkote  tile  on  a  direct  basis  (Exs.  38 
and  39) ;  (2)  they  thought  that  each  of  them  could  have 
sold  the  same  monthly  quantity  of  acoustical  tile  in  their 
own  business  as  that  which  they  had  been  selling  for 
the  Downer  company  (Ex.  43)    (note  that  the  quantities 

I  in  (1)  and  (2)  are  not  the  same);  whereas  (3)  they 
actually  only  sold  tile  costing  them  $66,756.95  (R.  1195), 

,  about  9^   carloads,   in  addition  to  the  car  and  one-half 

I  of  Flintkote  tile,  for  a  total  of  about  11  carloads  in  40 

i  months. 

f  There  was  nothing  in  the  evidence  to  show  that  plain- 
tiffs were  qualified  to  estimate  the  amount  of  business 
which  they  might  have  done  (see  pages  110-12,  supra)', 
or  that  plaintiffs'  opinions  were  based  on  any  factual  data 
whatsoever;  or  that  their  "opinions"  were  anything  other 

j  than  speculation  and  wishful  thinking.     The  entire  basis 
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of  plaintiffs'  opinions  regarding  business  they  might  have 
done  was  neatly  summarized  by  Lysfjord  when  he  said 
(R.  628)  :  "I  can't  see  any  reason  in  my  mind  that  I 
shouldn't  be  able  to  do  as  well  for  myself  as  working  for 
somebody  else."  The  fallacy  of  that  reasoning  is  readily 
apparent  when  one  considers  that  thousands  of  new  busi- 
ness ventures  fail  every  year — and  it  may  be  assumed  that 
many  of  the  persons  who  embarked  on  those  enterprises 
had  been  reasonably  successful  when  "working  for  some- 
body else"  in  the  same  field. 

There  was  no  showing  that  plaintiffs'  success  at  the 
Downer  company  as  salesmen  was  the  result  of  anything 
other  than  that  the  Downer  company  was  a  well-estab- 
lished acoustical  contracting  firm  having  an  excellent 
reputation  in  the  business  (R.  1134-36).  There  was  no 
showing  that  the  acoustical  contracting  market  during 
the  period  in  question  was  comparable  to  the  market  dur- 
ing plaintiffs'  employment  by  the  Downer  company.  There 
was  no  showing  that,  even  assuming  a  comparable  market, 
plaintiffs  would  have  enjoyed  the  same  measure  of  success 
representing  their  own  new,  small,  underfinanced  enter- 
prise that  they  had  representing  the  Downer  company. 

The  only  testimony  touching  upon  any  adverse  effect 
of  plaintiffs'  inability  to  purchase  tile  from  Flintkote  o 
plaintiffs'  business  is  that  of  Waldron  as  follows: 

"Q.  Now,  Mr.  Waldron,  after  your  source  of 
supply  of  acoustical  tile  was  terminated  by  The  Flint- 
kote Company,  were  you  able  to  carry  on  your  acous- 
tical tile  business?     A.     Not  for  some  time. 

O.  Did  you  do  any  bidding  after  that  date  for 
some  time  and,  if  so,  how  long  a  time?  A.  We 
didn't  do  any  bidding  for  a  couple  of  months  other 
than  with  the  material  we  have  had  before. 
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Q,  By  the  'material  yon  have  had  before,'  do  you 
mean  the  material  you  g-ot  in  this  first  shipment  of 
tile?    A.    Yes. 

Q.  Can  you  explain  just  how  you  did  carry  on 
after  that  termination  with  respect  to  your  acoustical 
tile  activities?  A.  The  acoustical  tile  was  curtailed, 
and  later  on,  a  month  or  two  or  three,  we  were  able 
to  line  some  materials  from  lumber  yards  and  the 
E.  J.  Stanton  people  had  some,  the  Harbor  Plywood, 
and  we  were  able  to  eventually  get  some. 

However,  the  Harbor  Plywood  supply  was  not  an 
AMA  rated  material,  so  it  was  limited  to  where  we 
could  put  it,  and  any  of  this  material  we  had  to  pay 
a  premium  of  around  17  per  cent  to  20  per  cent 
greater  than  we  had  paid  before. 

Q.  Can  you  name  some  of  these  places  where  you 
bought  this  tile  at  that  price?  A.  Yes,  we  bought 
from  the  Harbor  Plywood  people,  E.  J.  Stanton  people, 
and  Louis  A.  Downer,  acoustical  contractor."  (R. 
270-71.) 

Q.  After  your  supply  was  terminated,  were  you 
able  to  continue  doing  business  with  your  established 
general  contractors  in  this  area?  A.  Oh,  no,  their 
volumes  were  too  great  for  us  and  we  had  no  as- 
surance of  being  able  to  supply  a  job. 

Q.  Can  you  explain  that  statement?  I  mean,  why 
didn't  you  have  any  assurance  of  a  supply?  You  were 
able  to  buy  acoustical  tile  at  enhanced  prices,  were 
you  not?  A.  The  bids,  the  bidding  was  difficult. 
Our  markup,  by  the  time  we  paid  the  15  to  25  per 
cent,  we  would  lose  the  job,  because  we  were  over- 
priced.   That  happened. 

And  then  we  couldn't  be  sure  through  the  lumber 
yards  of  getting  proper  sizes  of  tile  or  proper  delivery 
at  that  time. 
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Q.  Could  you  be  assured  at  the  lumber  yards  or 
the  other  acoustical  tile  contractors,  that  they  could 
or  would  supply  the  amount  necessary  for  any  sub- 
stantial job,  the  amount  required  on  a  substantial 
job?    A.     The  other  acoustical  contractors — 

Q.  You  mentioned  Louie  A.  Downer  Company  as 
one  supply  you  had.  And  then  referring  to  Louie  A. 
Downer  Company,  could  you  depend  on  him  to  be 
there  with  the  tile  when  the  job  was  ready?  A.  No, 
not  completely.  He  cooperated  with  us  as  best  he 
could.  But  he  had  only  a  12x12  tile,  I  believe,  at 
that  time.  And  most  of  the  market  jobs  we  were 
working  in  and  wanted  to  work  in  with  people  we 
had  been  doing  business  were  24x24,  and  he  couldn't 
supply  that  one  at  all. 

Q.  Well,  let's  take  the  lumber  yards,  do  they 
carry  stock  on  hands  at  all  times —     A.     Very  little. 

Q.  — sufficient  to  do  a  sizeable  job?  A.  No,  no, 
that  would  have  to  be  arranged  months  ahead."  (R. 
274-75.) 

Waldron's  only  statement  that  any  work  at  all  was 
lost  was  that  ".  .  .  we  would  lose  the  job,  because  we 
were  overpriced.  That  happened."  But  Waldron  did  not 
advert  to  any  specific  instance  when  "That  happened"; 
nor  did  he  indicate  what  price  plaintiffs  bid,  or  the  price 
at  which  the  contract  was  awarded,  or  that  plaintiffs  would 
not  have  been  "overpriced"  even  if  they  had  been  able 
to  buy  Flintkote  tile  on  a  direct  basis. 

There  was  no  direct  evidence  that  plaintiffs  seriously 
attempted  to  obtain  acoustical  tile  from  another  manu- 
facturer on  a  direct  basis  or  that  tile  could  not  be  obtained 
except  at  an  enhanced  price  from  anyone  other  than 
Flintkote. 
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The   direct   evidence    indicates    that    the    increased    tile 
cost  was  not  the  reason  why  plaintiffs  were  "overpriced" 
and  that  they  might  have  been  "overpriced"  in  any  event. 
Plaintiffs  testified  that  (when  obtained  on  a  direct  basis) 
tile  cost  should  be  one-third  of  the  gross  contract  price 
(R.  602,  624)  and  that  their  net  profit  should  be  20  per 
cent  of  the  gross  contract  price  (Exs.  38  and  39).     Pre- 
sumably that  was  how  they  bid;  and  if  they  insisted  on 
preserving  that   ratio  of  tile  cost   to  contract  price,   the 
reflection  of  the  increased  tile  cost  would  result  in  a  bid 
substantially  higher  than  a  bid  based  on  the  lower  direct 
basis  tile  cost  (Downer's  bid,  for  example).    But  on  their 
own  figures,  plaintiffs  did  not  need  to  preserve  that  ratio 
to  make  a  profit.     They  paid   16  per  cent  more  for  tile 
than  they  would  have  paid  Flintkote   (R.   1195).     16  per 
cent  of  one-third  of  the  gross  contract  price  equals   5^ 
per  cent  of  the  gross  contract  price.     Presumably  plain- 
tiffs' other  costs  were  not  affected  by  the  increase  in  their 
tile  cost.     Therefore,  on  their  own  figures,  plaintiffs   (1) 
could  have  kept  the  same  ratio  of  tile  cost  to   contract 
price  and  increase  the  contract  price  16  per  cent,  resulting 
in  a  net  profit  of  31 7^  per  cent;  or  (2)  could  have  kept 
the  same  calculated  dollar  profit  per  job  as  if  their  bid 
had  been  based  on  the  lower  tile  cost    (twice  Downer's 
profit)  by  increasing  the  gross  contract  price  by  5^  per 
cent;  or  (3)  could  have  absorbed  the  increased  tile  cost  and 
met    Downer's    prices,    retaining    a    calculated    net    profit 
of  14%  per  cent  (4%  per  cent  more  than  Downer) ;  or 
(4)  could  have  cut  Downer's  price  by  4%  per  cent,  re- 
gaining a  calculated  net  profit  of   10  per  cent    (equal  to 
Downer's   normal   profit).    (In   the    foregoing   discussion 
100  percent  equals  the  gross  contract  price  based  on  a 
bid  of  three  times  the  tile  cost  on  a  direct  basis.     All  per- 
centage  figures   relate   to   that   basis.)      Thus,   plaintiffs' 
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own  figures  show  that  if  their  bids  were  too  high  and 
they  lost  business  because  they  were  "overpriced",  it  was 
obviously  their  own  fault,  and  was  not  traceable  to  in- 
creased tile  costs  resulting  from  their  inability  to  purchase 
tile  from  Flintkote  on  a  direct  basis. 

The  only  specific  evidence  of  a  job  that  plaintiffs  failed 
to  get  or  of  the  price  at  which  a  job  was  actually  let  and  its 
relationship  to  costs  was  Lysfjord's  testimony  as  follows: 

"A.  I  remember  a  school  job  called  the  Airport 
Junior  Hi^h  School,  I  believe.  It  was  a  job  upwards 
of  $60,000  or  $70,000  worth  of  work,  and  we  bid 
the  job  with  the  intentions  of,  if  we  were  fortunate 
enough  to  get  it,  we  would  have  enough  profit  in  it 
to  be  worth  while.  By  that  I  mean  we  had  our 
mark-up  somewhere  around  50  per  cent  above  our 
basic  cost.  And  the  contractor  that  was  successful 
in  getting  it  was  about  $200  or  $300,  or  maybe  $400, 
under  our  figure.  So  you  can  see  that  that  particular 
job  was  quite  high. 

Q.  You  checked  that  job,  I  mean  the  aabeta 
company  checked  the  bid  figures  on  that  job?  A. 
Yes,  indeed."     (R.  677.) 

"Q.  You  apparently  had  an  assured  source  of 
supply  when  you  put  in  that  bid,  didn't  you?  A. 
I  would  say  we  did."     (R.  1212.) 

Note  that  Lysfjord  bid  a  mark-up  of  50  per  cent  above 
his  basic  cost  (presumably  as  enhanced  by  any  increased 
cost  of  tile),  whereas  he  had  testified  that  a  normal  mark- 
up of  30  per  cent  should  result  in  a  net  profit  of  20  per 
cent  of  the  gross  contract  price  (R.  626-27),  and  note 
further  that  the  successful  contractor's  bid  was  only  about 
one-half  of  one  per  cent  of  the  gross  contract  price  lower 
than  plaintiffs'   bid.      Thus   plaintiffs    were    "overpriced" 
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on  the  only  job  they  were  specifically  shown  to  have  lost 
because  they  were  too  greedy,  not  because  they  could  not 
buy  tile  from  Flintkote.  (And  there  was  no  showing 
that  plaintiffs'  greed  would  have  been  less  if  they  could 
have  obtained  tile  from  Flintkote.) 

Thus,  it  would  seem  that  plaintiffs  failed  to  get  more 
business  for  one  or  a  combination  of  the  following  rea- 
sons: (a)  there  was  no  more  business  to  be  done;  (b) 
they  didn't  try  to  get  more  business;  (c)  although  they 
could  cut  the  price  and  still  make  a  profit,  no  one  would 
give  them  more  business;  or  (d)  they  were  greedy  and 
did  not  get  more  business  because  they  fixed  their  prices 
too  high  and  free  competition  prevented  them  from  getting 
more  business.  In  any  event,  it  should  be  clear  that  the 
evidence  will  not  support  a  finding  that  plaintiffs  lost  any 
profits,  or  if  they  did,  that  such  loss  was  proximately 
caused  by  their  inability  to  purchase  acoustical  tile  from 
Flintkote  on  a  direct  basis. 

The  foregoing  discussion  proceeds  on  the  assumption, 
but  without  any  concession,  that  plaintiffs'  speculative  esti- 
mates regarding  their  business  prospects  were  properly 
admitted  in  evidence.  If  those  estimates  should  have 
been  excluded,  it  is  even  more  apparent  that  there  is  no 
evidence  to  sustain  a  finding  of  the  fact  of  injury  through 
loss  of  profits. 

It  thus  appears  that  there  was  evidence  in  the  record 
which  was  sufhciently  definite  and  certain  to  support  a 
finding  of  the  fact  of  injury  in  the  form  of  two  kinds  of 
out-of-pocket  expenses  and  to  support  a  computation  of 
the  amount  of  damages  sustained  by  reason  of  those  in- 
juries in  any  sum  less  than  $3,514.75  (the  San  Bernardino 
expenses,  category  (1),  and  the  increased  cost  of  tile, 
category   (2),  during  the  calendar  year   1952).     On  the 
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basis  of  the  court's  instructions  on  the  damage  period 
(which  were  incorrect,  see  pages  100-09,  supra),  the  evi- 
dence would  support  an  award  of  damages  based  on  plain- 
tiffs' out-of-pocket  expenses  in  categories  (1)  and  (2) 
of  not  more  than  $11,160.82,  or,  even  accepting  plaintiffs' 
obviously  erroneous  figures  regarding  the  increased  cost 
of  acoustical  tile,  not  more  than  $14,678.54.  But  the 
jury's  verdict  assessed  plaintiffs'  damages  at  $50,000, 
and  it  is  thus  apparent  that  the  jury  did  not  limit  the 
award  to  damages  for  the  injuries  in  categories  (1)  and 
(2). 

The  verdict  must,  then,  have  been  based  on  an  estimate 
of  profits  lost  by  reason  of  plaintiffs'  inability  to  buy  tile 
from  Flintkote  or  on  passion  and  prejudice.  But  both 
the  fact  and  amount  of  lost  profits  could  have  been  based 
only  upon  gratuitous  speculation  (either  of  plaintiffs  or 
the  jury).  The  verdict  therefore  cannot  be  permitted  to 
stand. 

".  .  .  the  basis  of  this  judgment  is  nothing  but 
the  mere  guess  of  an  interested  witness.  Litigants 
cannot  be  permitted  to  estimate  the  money  out  of  the 
coffers  of  their  opponents  in  this  reckless  way." 

Central  Coal  &  Coke  Co.  v.  Hartman,  111  Fed.  96, 
102  (8th  Cir.,  1901). 

"The  speculations  and  conjectures  of  witnesses  who 
know  no  facts  from  which  a  reasonably  accurate  esti- 
mate can  be  made  form  no  better  basis  for  a  judgment 
than  the  conjectures  of  the  jury  without  facts." 

Ihid. 
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It  is  submitted  that  to  permit  this  verdict  to  stand  would, 
as  this  Court  said  in  Wolfe  v.  National  Lead  Company, 
supra,  be  to 

"give  judicial  blessing  to  a  decision  based  upon  spec- 
ulation, surmise,  and  conjecture."  (225  F.  2d  at  433- 
34.) 

D.     The  Court  Erred  in  Allowing  an 
Excessive  Attorney's  Fee. 

(Specification  of  Error  No.  14,  p.  43.) 

After  the  trial  of  this  case,  the  court  fixed  the  fee  of 
plaintiffs'  attorney,  as  provided  by  15  U.  S.  C.  A.  §15, 
in  the  sum  of  $25,000  (R.  125-26).  The  matter  of  plain- 
tiffs' attorney's  fee  had  theretofore  been  submitted  to  the 
court  on  the  basis  of  the  petition  for  attorney's  fees  and 
costs  (R.  105-108)  and  Exhibit  A,  Schedule  of  Time, 
appended  thereto  (R.  108-13),  and  memoranda  of  points 
'  and  authorities  submitted  by  both  plaintiffs  and  defendant. 
No  evidence  other  than  that  contained  in  the  petition  and 
exhibit  was  adduced  in  connection  with  the  fixing  of  the 
attorney's  fee.  This  Court  has  before  it  the  same  docu- 
ment, as  the  sole  support  for  the  award,  as  did  the  court 
below.  No  presumption  of  correctness,  therefore,  based 
on  resolution  of  conflicts  in  evidence,  or  questions  of  rela- 
tive credibility  of  witnesses,  attaches  to  the  trial  court's 
decision.  It  is  submitted  that  under  the  circumstances  the 
fee  of  $25,000  awarded  by  the  court  was  excessive. 

It  is  provided  by  statute  that  the  ''person  injured" 
shall  recover  "the  cost  of  suit,  including  a  reasonable 
attorney's  fee." 

15  U.  S.  C.  A.,  §15. 
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The  fee,  therefore,  is  awarded  to  the  successful  plain- 
tiff, not  to  his  counsel.  Hence  there  is  no  hmitation, 
statutory  or  otherwise,  on  the  private  fee  arrangements 
that  a  plaintiff  may  make  with  his  counsel.  But  there  is 
a  limitation  on  the  amount  which  may  be  awarded  under 
the  statute.  The  standard  has  been  set  by  Congress:  "a 
reasonable  attorney's  fee."  A  "reasonable"  fee  is  gen- 
erally held  to  be  measured  by  the  standard  of  fees  ordi- 
narily charged  in  the  particular  locality  for  the  services 
rendered. 

The  amount  to  be  allowed  as  attorney's  fees  may  be 
determined  from  evidence  admitted  for  that  express  pur- 
pose, the  record  of  the  trial,  and  the  expert  knowledge  of 
such  matters  possessed  by  the  trial  judge.  The  award, 
of  course,  should  take  into  consideration  the  result  achieved 
as  well  as  the  work  and  skill  of  counsel. 

But  there  are  certain  circumstances  which  clearly  are 
not  relevant  factors  to  be  considered  in  determining  the 
amount  of  the  award:  (1)  the  amount  may  not  be  com- 
puted on  the  basis  of  a  contingent  fee;  (2)  the  success  or 
result  achieved  is  the  success  reflected  in  the  amount  of 
actual  damages,  that  is,  as  determined  by  the  verdict,  and 
not  as  trebled;  (3)  the  usual  yardstick  of  fees  may  not 
be  disregarded  in  antitrust  cases  and  an  enhanced  fee 
awarded  upon  any  theory  that  such  suits  are  of  a  unique 
character;  (4)  the  fee  should  not  be  determined  by  appli- 
cation of  a  different  standard  simply  because  it  is  in  effect 
to  be  paid  by  defendant  rather  than  by  counsel's  client. 

In  short,  in  the  matter  of  awarding  attorney's  fees,  the 
court  should  be  vigilant  in  detecting  claims  for  exorbi- 
tant attorney's  fees,  and  should  strive  to  avoid  what  may 
be  properly  characterized  as  'Vicarious  generosity."     Not 
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only  does  the  award  of  an  unreasonable  attorney's  fee  in- 
flict an  additional  and  unauthorized  penalty  upon  a  defen- 
dant, but  as  said  in  Milwaukee  Towne  Corp.  v.  Loezi/s, 
Inc.,  supra,  at  page  570  of  190  F.  2d,  which  language  was 
quoted  with  approval  in  the  Brookside  case : 

''And  we  are  disturbed  because  in  our  sober  judg- 
ment this  exorbitant  allowance,  if  it  should  become  a 
precedent,  is  calculated  to  bring  both  the  bar  and  the 
bench  into  public  disrepute.  More  than  that,  the 
possibility  that  the  anti-trust  laws  might  develop 
into  a  racketeering  practice  should  not  be  enhanced 
by  the  allowance  of  exorbitant  and  unreasonable 
attorney  fees.  It  should  not  be  made  more  profitable 
than  it  is  for  a  person  to  become  the  victim  of  a 
conspiracy  in  restraint  of  trade." 

The  basic  principles  with  regard  to  fixing  the  allowance 
to  plaintiffs  for  their  attorney's  fee  find  ample  support  in 
the  following  cases: 

Mihvaukee  Towne  Corp.  v.  Loew's,  190  F.  2d  561, 
569-71  (7th  Cir.,  1951),  cert,  denied,  342  U.  S. 
909,  72  S.  Ct.  303  (1952); 

Straus  V.  Victor  Talking  Mach.  Co.,  297  Fed.  791, 
805-06   (2d  Cir.,   1924); 

Twentieth  Century-Fox  Film  Corp.  v.  Brookside 
Theatre  Corp.,  194  F.  2d  846,  858-59  (8th  Cir), 
cert,  denied,  343  U.  S.  942,  72  S.  Ct.  1035 
(1952); 

Bordonaro  Bros.  Theatres  v.  Paramount  Pictures, 
113  F.  Supp.  196  (W.  D.  N.  Y.,  1953) ; 

Cf.  Dumas  v.  King,  157  F.  2d  463,  466  (8th  Cir., 
1946) ; 

Hutchinson  v.  William  C.  Barry,  50  V.  Supp.  292, 
296-98  (D.  Mass.,  1943). 
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Applying  the  rules  set  out  in  the  authorities  discussed 
above  to  the  situation  before  us  as  disclosed  by  counsel's 
petition,  it  becomes  immediately  apparent  that  the  award 
of  $25,000  as  counsel  fees  was  excessive. 

There  is  no  basis  either  in  reason  or  authority  by  which 
the  fee  allowed  can  properly  be  enhanced,  because  counsel's 
arrangement  with  his  own  clients  was  for  a  contingent 
fee.  It  may  well  be  that  the  allowance  should  be  taken 
into  account  as  between  plaintiffs  and  their  counsel, 
but  the  statutory  award  made  here  does  not  abrogate  any 
private  arrangement  that  plaintiffs  and  their  counsel  may 
have  seen  fit  to  make. 

By  stipulation,  the  fact  and  amount  of  the  payment  made 
by  the  other  persons  originally  named  herein  as  defendants 
were  withheld  from  the  jury;  but,  depending  on  the  court's 
decision  regarding  the  proper  application  of  the  $20,000 
payment,  the  recovery,  before  trebling,  must  be  taken  to 
be  either  $30,000  or  $43,333. 

Counsel's  petition  sets  out  515^  hours  of  his  time 
spent  in  the  preparation  and  trial  of  the  case,  and  a 
total  of  21  days  in  court.  His  opinion  that  these  services 
were  of  the  value  of  $40.00  per  hour  for  office  work  and 
$250.00  per  day  in  court  seems  on  the  high  side,  but  we 
are  prepared  to  agree  that  $30.00  to  $40.00  per  hour 
and  $200.00  to  $250.00  for  a  court  day  for  the  services 
of  senior  members  of  the  bar  could  probably  be  supported 
by  testimony  if  local  attorneys  were  called  to  give  expert 
evidence.  The  court,  however,  is  entitled  to  bring  to  bear 
its  own  judgment  on  these  matters  and  would  not  be 
bound  by  these  estimates. 

One  thing,  however,  must  be  borne  in  mind.  There 
were  only  two  days  during  the  entire  trial  of  this  case 
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which  were  in  fact  full  court  days  (that  is,  occupying 
both  morning  and  afternoon  sessions).  There  is  some 
validity,  we  quite  agree,  to  making  a  charge  for  a  full 
court  day  if  the  attorney's  time  is  so  interrupted  that  no 
other  productive  work  can  be  done  on  that  day.  But  the 
"per  diem"  is  put  at  an  amount  which  presumably  gives 
full  compensation  for  the  entire  day's  service  and  it 
seems  quite  untenable,  as  counsel  has  done  here,  to  seek 
a  full  court  day's  allowance  on  each  of  the  15  days  when 
only  the  afternoons  were  taken  up  and  at  the  same  time 
claim  additional  hourly  compensation  for  the  morning 
hours  not  spent  in  court.  At  least  three  effective  working 
hours  were  available  on  each  of  those  mornings,  and  if 
a  full  per  diem  is  to  be  allowed  for  each  court  day,  it 
seems  too  clear  for  argument  that  the  hourly  total  should 
thereby  be  reduced  by  at  least  15x3,  or  45  hours.  It 
may  also  be  suggested  with  propriety  that  there  should 
be  a  further  reduction  to  take  into  consideration  that 
at  least  a  substantial  part  of  the  services  performed  in 
the  early  stages  of  this  case  related  to  the  prosecution 
of  the  case  against  defendants  other  than  Flintkote. 

Taking  all  of  the  factors  into  account,  it  is  submitted 
that  (assuming  the  judgment  is  affirmed)  an  allowance 
between  $15,000.00  and  $20,000.00  would  be  entirely 
adequate,  and  that  anything  more  is  unreasonable. 

Of  course,  if  the  judgment  is  reversed  on  any  ground, 
the  award  of  attorney's  fee  should  be  set  aside. 

Paramount    Film    Distributing    Corp.    v.    Village 
Theatre,  228  R  2d  721,  727  (10th  Cir.  1955.) 
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IV. 
The  Court  Erred  in  Its  Disposition  of  the  Sum  Paid 
to  Plaintiffs  by  Former  Defendants  in  Exchange 
for  a  Dismissal  and  a  Covenant  Not  to  Sue. 

(Specification  of  Error  No.  15,  p.  43.) 

This  action  was  originally  commenced  against  several 
defendants,  in  addition  to  The  Flintkote  Company  (R.  3). 
Subsequent  to  the  commencement  of  the  action  but  prior 
to  the  trial  of  the  case,  all  of  the  originally-named  de- 
fendants other  than  The  Flintkote  Company  paid  to  plain- 
tiffs the  sum  of  $20,000.00  in  exchange  for  a  covenant 
not  to   sue  and  a  dismissal   of   the   action   against   themj 
(R.  113).  The  fact  of  the  payment  of  the  $20,000.00  am 
the  effect  of  that  payment  as  between  plaintiffs  and  Flint-j 
kote  were  withheld  from  the  jury  and  submitted  to  th( 
court   upon   an   oral   stipulation,   later   formalized   into   a] 
written  stipulation,  as  follows: 

"It  Is  Hereby  Stipulated  that  the  parties  originally| 
named  as  defendants  herein,  other  than  The  Flint- 
kote Company,  paid  to  plaintiffs  the  sum  of  $20,00( 
upon  delivery  to  said  defendants  of  a  covenant  notl 
to  sue,  dated  July  31,   1953,  copy  of  which  was  at-| 
tached   to   defendant's    Memorandum   of    Points    anc 
Authorities  on  Effect  of  'Covenant  Not  to  Sue'  filec 
herein  on  May  4,   1955. 

"Prior  to  the  trial  of  the  above-action,  plaintii 
and  defendant  The  Flintkote  Company  agreed  that 
said  defendant  would  not  offer  before  the  jury  evi- 
dence of  said  payment  or  of  the  execution  of  sai( 
document,  and  would  withdraw  its  request  for  de- 
fendant's proposed  Instruction   No.  49. 

"This  was  done  on  the  understanding  that  without 
prejudice  to  the  rights  and  objections  of  either  part] 
and  without  prejudice  to  the  right  of  either  party  t( 
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appeal  from  or  seek  reconsideration  of  an  adverse 
ruling,  the  Court  shall  determine,  with  the  same 
effect,  all  issues  that  would  have  been  presented  if 
evidence  of  said  payment,  and  said  document,  had 
been  offered  by  defendant  before  the  jury,  and  if 
said  Instruction  No.  49  had  been  proposed  by  de- 
fendant. 

"It  is  expressly  understood  that  any  and  all  objec- 
tions, jurisdictional  or  otherwise,  to  said  offers  in 
evidence  or  to  proposed  Instruction  No.  49,  and  any 
and  all  arguments  relating  to  the  effect  of  said  pay- 
ment, are  preserved  unimpaired  to  plaintiffs,  despite 
this  stipulation,  except  the  objection  and  argument 
that  defendant  waived  any  rights  it  otherwise  would 
have  had  by  not  attempting  to  offer  before  the  jury 
evidence  of  said  payment  or  said  document,  or  by 
withdrawing  its  request  for  said  proposed  Instruc- 
tion No.  49."     (R.  113-114.) 

No  evidence  other  than  the  covenant  not  to  sue  (R.  95- 

103)  and  the  stipulation  reproduced  above  was  submitted 

to  the  court  in  connection  with  its  determination  of  the 

effect  of  the  covenant  not  to  sue  and  the  payment  of  the 

$20,000.00,  so  here  again  no  presumption  of  correctness, 

based  on  resolution  of  conflicts  in  evidence  or  questions 

of  credibility  of  witnesses,   attaches   to  the   trial   court's 

decision.  The  judgment  provided  that : 

".  .  .  the  defendant  shall  have  as  a  credit 
against  the  portion  of  this  judgment  relating  to 
damages  in  the  sum  of  $150,000  the  sum  of  $20,000 
heretofore  received  by  plaintiffs  in  these  proceedings 
pursuant  to  the  terms  of  a  covenant  not  to  sue 
between  plaintiffs  and  other  parties  formerly  de- 
fendants in  this  case"   (R.   126-27). 
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In  this  connection  the  court  also  issued  its  Memorandum 
of  Decision    (R.   116-124), 

Lysfjord  v.  Flint kote  Company,  135  F.  Supp.  672 
(S.  D.  Cal.  1955). 

It  is  submitted  that  the  court  erred  in  its  determina- 
tion of  the  effect  of  the  $20,000.00  paid,  and  that  in 
fact  the  $20,000.00  offset  the  actual  damages  suffered 
by  plaintiffs  and  should  have  been  deducted  from  the 
verdict  prior  to  the  trebling  thereof  by  the  court. 

Co-conspirators  are  of  course  joint  tort-feasors  and  it 
is  settled  that  private  actions  under  the  antitrust  laws 
sound  in  tort.  See,  e.  g., 

Rector  V.    Warner  Bros.   Pictures,    102   F.    Supp. 
263,  264  (S.  D.  Cal.  1952).  | 

The  general  rule  on  the  effect  of  payments  made  by 
one  joint  tort-feasor  to  the  injured  person  is  stated  in 
Section  885(3)  of  the  Restatement  of  Torts,  as  follows: 

"Payments  made  by  one  tortfeasor  on  account  of 
a  harm  for  which  he  and  another  are  each  liable, 
diminish  the  amount  of  the  claim  against  the  other 
whether  or  not  it  was  so  agreed  at  the  time  of  pay- 
ment and  whether  the  payment  was  made  before  or 
after  judgment;  the  extent  of  the  diminution  is  the 
amount  of  the  payment  made,  or  a  greater  amount 
if  so  agreed  between  the  payor  and  the  injured 
person." 

See  also^ 

Schumacher  v.  Rosenthal,  226  F.  2d  946  (7th  Cir. 

1955); 
Southern  Pacific  Co.  v.  Raish,  205  F.  2d  389,  393 

(9th  Cir.  1953); 
Pacific  States  Lumber   Co.  v.   Bar  gar ,    10  F.   2d  , 

335,  337  (9th  Cir.  1926). 
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The  rule  is  usually  stated  to  the  effect  that  a  plain- 
tiff's damages  are  reduced  pro  tanto  by  any  sums  re- 
ceived from  a  joint  tort-feasor.  See,  e.  g. 

Husky  Refining   Co.   v.   Barnes,    119   F.   2d   715, 
716   (9th  Cir.   1941); 

McWhirter  v.  Otis  Elevator  Co.,  40  F.  Supp.  11, 
13  (W.  D.  S.  C  1941). 

It  is  thus  clear  that  defendant  is  entitled  to  receive 
credit  for  the  $20,000.00  heretofore  paid  by  the  former 
defendants  in  this  case  as  consideration  for  the  covenant 
not  to  sue.  The  issue  is  whether  that  credit  should  be 
allowed  against  the  judgment  after  trebhng  the  jury's 
verdict  or  against  the  verdict  before  trebling. 

The  statute  under  which  this  action  was  brought  reads 

in  pertinent  part  as  follows: 

"Any  person  who  shall  be  injured  in  his  business 
or  property  .  .  .  may  sue  therefor  .  .  .  and 
shall  recover  threefold  the  damages  by  him  sus- 
tained    .     .     ." 

The  word   "damages"   in  the   above   quotation   refers   of 
course  to  actual  damages  sustained  by  the  person  injured. 

Cape  Cod  Food  Products  v.   National   Cranberry 
As/n,    119   F.    Supp.    900,    910-11    (D.    Mass. 
j  1954). 

The  real  question,  then^  is  the  extent  to  which  plain- 
tiffs were  damaged  in  light  of  their  receipt  of  the 
$20,000.00.  Flintkote  contends  that  (accepting  the  jury's 
verdict)  plaintiffs'  damages  were  only  in  the  sum  of 
$30,000.00,  and  that  only  that  sum  should  have  been 
trebled  by  the  court. 
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Defendant's  position  is  supported  by  clear  analogy  by 

Clahaugh  v.   Southern   Wholesale   Grocers'   Ass'n, 
181  Fed.  706  (N.  D.  Ala.  1910). 

That  was  an  action  for  treble  damages  under  the  anti- 
trust laws.  An  action  had  previously  been  brought  in 
the  state  court  based  upon  the  same  allegedly  wrongful 
acts  against  the  president  of  the  defendant  association 
for  alleged  wrongful  interference  with  plaintiff's  busi- 
ness. Plaintiff  settled  the  state  suit  while  the  federal 
action  was  pending.  The  federal  court  granted  a  motion 
by  the  defendant  association  for  a  directed  verdict,  rely- 
ing upon  the  rule  that  the  association  and  its  president 
were  joint  tort-feasors  and  that  a  party  wronged  by 
joint  tort-feasors  was  entitled  to  but  one  satisfaction  for 
his  injuries.  The  court  found  that  the  settlement  effected 
in  connection  with  the  state  court  suit  was  intended  to 
be  in  full  satisfaction  of  plaintiff's  damages.  The  follow- 
ing are  significant  portions  of  the  opinion: 

".  .  .  Mr.  Clabaugh  had  no  right  to  sue  any- 
body else,  even  though  he  attempted  to  reserve  that 
right  in  his  agreement  with  Mr.  Van  Hoose,  be- 
cause, having  once  been  paid  in  full  for  his  damages, 
he  had  not  the  legal  right  to  make  any  agreement 
which  would  give  him  a  right  to  sue  any  other  per- 
son for  the  same  damages,     .     .     ."  (p.  707.) 

"There  is  one  other  thing  which  I  should  have 
said.  The  act  of  Congress  under  which  this  suit  is 
brought  provides  for  the  recovery,  not  of  single 
damages,  but  threefold  damages ;  but  the  construc- 
tion of  that  act  by  the  Supreme  Court  in  the  case 
of  Montague  &  Co.  v.  Lowry,  193  U.  S.  38,  24  Sup. 
Ct.  307,  48  L.  Ed.  608,  is  to  the  effect  that  three- 
fold damages  are  only  recoverable  when  the  plain- 
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tiff  has  a  cause  of  action  that  would  entitle  the  jury 
to  award  single  damages.  In  other  words,  the  func- 
tion of  the  jury  is  to  only  render  a  judgment  for 
actual  damages,  and  the  court  then  triples  them; 
but  if  there  is  nothing  to  go  to  the  jury  for  single 
damages,  then  the  court  has  no  jurisdiction  tio 
render  any  judgment  for  triple  damages."   (p.  708.) 

Flintkote  does  not  contend  that  the  $20,000.00  was 
intended  by  any  of  the  parties  to  the  covenant  not  to 
sue  to  be  in  full  satisfaction  of  plaintiffs'  claims.  It  was 
clear,  however,  that  the  payment  was  intended  as  partial 
compensation  for  such  damages  as  plaintiffs  might  have 
sustained  by  reason  of  the  matters  complained  of  in  the 
first  amended  complaint  in  this  action.  The  language  of 
the  covenant  not  to  sue  pertinent  in  this  connection  is 
as  follows: 

"That  the  sum  of  Twenty  Thousand  Dollars 
($20,000.00)  paid  herein  to  the  covenantors  as  con- 
sideration for  the  execution  of  this  covenant  not  to 
sue  does  not  represent  to  covenantors  and  shall  not 
be  construed  as  full  compensation  for  the  alleged 
damages  claimed  to  have  been  suffered  by  the  cove- 
nantors in  their  original  complaint  and  in  their  first 
amended  complaint,  but  is  only  partial  compensation 
therefore,  and  it  is  understood  and  agreed  that  the 
covenantors  do  not  in  any  manner  or  respect  waive 
or  relinquish  any  claim  or  claims  against  any  other 
persons,  firms,  or  corporations  than  those  expressly 
named  and  designated  herein,    .    .    ."  (R.  99-100.) 

"That  nothing  herein  set  forth  is  intended  to  mean 
nor  to  be  construed  as  any  admission  of  liability  on 
the  part  of  any  of  the  covenantees  with  respect  to 
any  of  the  matters  alleged  in  the  complaint  and  the 
first  amended  complaint."    (R.  101.) 
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The  aforesaid  language  is  free  from  any  uncertainty 
or  ambiguity  and  it  is  clear  that  the  $20,000.00  was  in- 
tended to  be  and  was  partial  compensation  for  such 
damages  as  plaintiffs  might  have  sustained.  It  should 
follow  that  plaintiffs'  damages  were  reduced  pro  tanfo 
by  $20,000.00  and  that  the  jury's  verdict  should  have 
been  similarly  reduced  before  the  same  was  trebled  by 
the  court. 

Conclusion. 

The  judgment  of  the  District  Court  cannot  stand. 

It  should  be  reversed  and  judgment  should  be  entered 
for  appellant  since  there  was  no  evidence  to  justify  the 
verdict. 

In  any  event,  a  new  trial  should  be  granted  because 
of  the  many  prejudicial  errors  of  the  court  below. 

The  damages  awarded  are  grossly  in  excess  of  any 
amount  supported  by  the  record.  In  view  of  the  great 
disparity  between  the  evidence  and  the  jury's  award,  the 
failure  to  grant  a  new  trial  was  an  abuse  of  discretion. 

Respectfully  submitted, 

Harold  A.  Black, 

G.  Richard  Doty, 

McCuTCHEN,   Black,   Harnagel 
&  Greene, 

Attorneys  for  Appellant. 
May  25,  1956. 


No.  15005. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


The  Flintkote  Company,  a  corporation, 

Appellant, 

vs. 

Elmer  Lysfjord  and  Walter  R.  Waldron,  doing  busi- 
ness as  aabeta  co., 

Appellees. 


An  Appeal  From  the  District  Court  of  the  United  States,  for 
the    Southern    District    of    California,    Central    Division. 


APPELLEES'  BRIEF. 


Alfred  C.  Ackerson, 

'     417  South  Hill  Street,  FILED 

Los  Angeles  13,  California, 

Attorney  for  Appellees.  lyt     -to   locg 

PAUL  P,  O'BRIEN,  CLERK 


Parker  &  Son,  Inc.,  I<aw  Printers,  I^s  Angeles.  Phone  MA-  6-9171. 


TOPICAL  INDEX 

PAGE 

Jurisdictional    statement 1 

Statement  of  the  case 1 

The  first  amended  complaint 2 

Evidence  of  the  conspiracy  and  monopoly 8 

Appellees'  entrance  into  the  acoustical  tile  contracting  field 10 

Activities  of  appellees  upon  becoming  accredited  Flintkote  dealers  14 

Evidence    on   damages 26 

Summary  of  appellant's  contentions  and  argument  in  reply  to 
appellant's  specification  of  error 28 

Argument  31 

I. 

The  evidence  was  adequate  to  sustain  the  finding  of  the  jury 
that  Flintkote  knowingly  participated  in  an  unlawful  con- 
spiracy. The  trial  court  properly  denied  appellant's  motion 
to  set  aside  the  verdict,  (Error  No.  1,  App.  Br.  pp.  11, 
46)    31 

One  joining  subsequent  to  original  conspiracy  is  liable  for 
preceding  acts  of  co-conspirators 37 

Compulsion  or  coercion  of  co-conspirator  upon  Flintkote  is 
no  defense  to  Flintkote's  illegal  act  in  terminating  appel- 
lees' source  of  supply 44 

II. 

There  was  no  error  committed  by  the  trial  court  in  the  admis- 
sion of  evidence.  The  alleged  errors  urged  here  were  waived 
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A.  The  evidence  regarding:  (1)  bid  allocation  and  price 
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B.  The  alleged  errors  urged  by  appellant  (Nos.  2,  3,  and 
4)  were  not  prejudicial  and  were  in  fact  waived  by 
appellant  during  the  course  of  the  trial 56 

III. 

There  is  no  merit  to  appellant's  assignment  of  error  relating 
to  the  giving  or  failure  to  give  instructions  to  the  jury,  (a) 
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court's  charge.  Appellant,  therefore,  is  precluded  from 
urging  error  on  appeal,      (b)    The  court's   instructions  as 

given  were  adequate  and  legally  correct.     (Points  5-10) 63 

Authorities  cited  by  appellant  in  support  of   its   Points   5 
through  10  do  not  apply  under  the  facts 83 

IV. 

The  court  did  not  abuse  its  discretion  in  failing  to  grant  a 
new  trial  on  the  grounds  (a)  the  verdict  was  against  the 
weight  of  the  evidence  or  (b)  that  the  damages  fixed  by  the 
jury  were  excessive 86 

V. 

Appellees'  answer  to  contention  that  "damages  were  excessive" 
and  to  the  contention  that  "numerous  errors  were  com- 
mitted in  connection  therewith."  (Points  11,  12,  13) 88 

Alleged  excessiveness  of  verdict  is  not  reviewable 88 

Appellant's  authorities  are   inapplicable 104 

Summary  of  evidence  on  measurement  of  damages 105 

VI. 

The  attorney's  fees  awarded  to  appellant  by  the  trial  court 
were  reasonable  1 1 1 

VII. 

The  trial  court's  disposition  of  the  $20,000  received  in  con- 
sideration of  the  covenant  not  to  sue  was  correct 114 

Conclusion    115 
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No.  15005. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


The  Flintkote  Company,  a  corporation, 

Appellant, 

vs. 

Elmer  Lysfjord  and  Walter  R.  Waldron,  doing  busi- 
ness as  aabeta  co., 

Appellees. 


APPELLEES'  BRIEF. 


An  Appeal  From  the  District  Court  of  the  United  States,  for 
the    Southern    District    of    California,    Central    Division. 


Jurisdictional  Statement. 

Appellant's  jurisdictional  statement  is  correct  except  for 
its  parenthetical  allegation  that  appellees  abandoned  their 
claim  for  damages  under  the  monopoly  section  of  the  Act 
(15  U.  S.  C.  A.  2). 

Statement  of  the  Case. 

Because  appellees  are  unable  to  accede  to  either  the 
accuracy  or  adequacy  of  the  appellant's  Statement  of  the 
Case,  the  following  analysis  of  the  pleadings  and  State- 
ment of  the  Case  are   respectfully   submitted: 

The  following  references  in  appellee's  Brief  shall  have 
the  following  meanings: 

"aabeta  co."  shall  refer  to  the  fictitious  name  of  appel- 
lees' business  entity  or  jointly  to  both  appellees; 
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"Lysfjord"    shall    refer    to    appellee    Elmer    Lysfjord; 

'Waldron"  shall  refer  to  appellee  Walter  R.  Wal- 
dron ; 

"Contractor  Defendants"  or  "defendant  contractors" 
shall  refer  to  all  other  named  co-conspirators; 

"Association"  shall  refer  to  the  defendant  Acousti- 
cal Contractors  Association  of  Southern  California,  Inc. 

Individual  contractor  defendants  may  sometimes  be 
referred  to  by  an  abbreviation,  such  as  Reeder  for  L.  D. 
Reeder  Company;  Coast  for  Coast  Insulating  Products 
Company;  Krause  for  Gustave  Krause;  Howard  for  R.  E. 
Howard.  Individual  officers  and  agents  of  Flintkote  will 
in  like  manner  be  referred  to  as  Harkins  for  Frank  S. 
Harkins;  Heller  for  Robert  William  Heller;  Lewis 
for  Sidney  M.  Lewis;  McAdow  for  Harold  H.  McAdow; 
Ragland  for  Robert  Eugene  Ragland;  and  Thompson  for 
E.  F.  Thompson. 

The  First  Amended  Complaint. 

(Hereinafter  referred  to  as  the  Complaint.) 

Walter  R.  Waldron  and  Elmer  Lysfjord,  the  appellees, 
operating  under  the  style  name  of  "aabeta  co.,"  were  en- 
gaged in  the  business  of  purchasing,  selling,  and  installing 
acoustical  tile  in  the  Counties  of  Los  Angeles  and  San 
Bernardino,  and  elsewhere  in  the  State  of  California  [R. 
18-19].  The  defendants  were  seven  corporate  competi- 
tors of  plaintiffs,  a  trade  association,  the  Flintkote  Com- 
pany, and  eight  individual  defendants  who  were  officers 
or  managing  agents  of  the  competing  corporate  contractor 
defendants  and  the  defendant  association   [R.   19-23]. 

Acoustical  tile,  as  used  in  the  Complaint,  refers  to  a 
sound  deadening  material  used  on  the  walls  and  ceilings 
of  public  and  private  buildings  which  has  been  tested  and 
has  received  a  sound  absorbing  rating  and  approval  by  the 
Acoustical  Materials  Association  (hereinafter  referred  to 
as  A.  M.  A.)   as  having  definite  and  ascertained  sound 
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absorbing  qualities  [R.  23-24,  190-191].  During  the 
period  of  time  covered  by  this  action  and  for  many  years 
prior  thereto  building  specifications  have  required  the 
use  of  acoustical  tile  carrying  an  A.  M.  A.  approval  or 
rating  [R.  190-191,  193,  837].  During  the  same  period  of 
time  all  manufacturers  of  such  tile  sold  their  product 
directly  to  a  limited  number  of  acoustical  tile  contractors 
in  the  Los  Angeles  area,  consisting  solely  of  the  contractor 
defendants  herein  [R.  1044;  Exs.  12-13,  App.  Op.  Br. 
p.  3],  at  identical  and  substantially  lower  prices  than 
such  tile  could  be  obtained  through  middlemen  jobbers 
or  wholesalers  [R.  270-273;  Ex.  9].  Manufacturers  do 
not  place  geographical  limitations  on  their  distributor  out- 
lets [R.  934;  Ex.  11].  Substantially  all  A.  M.  A.  ap- 
proved tile  sold  and  distributed  for  use  in  private  and 
public  buildings  in  the  State  of  California  is  manufactured 
by  a  limited  number  of  manufacturers  in  states  other  than 
the  State  of  California  and  in  the  Territory  of  Hawaii. 
The  defendant  Flintkote  manufactures  such  tile  at  Hilo, 
Territory  of  Hawaii,  and  sells  and  consigns  it  directly  to 
the  defendant  contractors  in  the  State  of  California  as 
aforesaid  [R.  24-26,  41-43,  1044,  Ex.  9,  App.  Op.  Br. 
p.  3]. 

Briefly  stated,  the  Complaint  charges  the  defendants 
with  combining  and  conspiring  among  themselves  and 
with  others  to  restrain  and  monopolize  the  sale,  purchase, 
installation,  and  distribution  of  competitive  acoustical  tile 
in  the  southern  area  of  the  State  of  California  and  else- 
where, and  that  in  order  to  perpetuate  this  conspiracy  and 
monopoly,  the  defendants,  including  the  defendant  Flint- 
kote, conspired  to,  and  in  fact  did,  destroy  appellees' 
acoustical  tile  contracting  business  by  agreeing  among 
themselves  to  deprive  and  by  depriving  appellees  of  their 
only  available  source  of  supply  for  the  purpose  and  with 
the  result  of  monopolizing  all  such  sources  of  acoustical 
tile  in  the  hands  of  the  defendant  contractors, 
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The  Complaint  charges  that  the  purposes  of  the  con- 
spiracy were  as  follows : 

(a)  To  maintain,  adhere  to,  and  perpetuate  non-com- 
petitive prices,  terms,  and  conditions  of  purchase  of  acous- 
tical tile  from  manufacturers  by  defendant  contractors  and 
to  protect  and  perpetuate  an  existing  non-competitive  price 
fixing  and  business  allocation  scheme  and  device  existing 
among  the  defendant  contractors  in  the  general  Los 
Angeles  area  of  the  State  of  California. 

(b)  To  eliminate  competition  in  the  sale  and  installation 
of  acoustical  tile  in  public  and  private  construction  works 
in  said  area. 

(c)  To  thus  obtain  high,  non-competitive,  and  exorbi- 
tant prices  for  the  sale  and  installation  of  acoustical  tile 
in  said  area. 

(d)  To  exclude  all  competition  with  the  defendant  con- 
tractors. 

(e)  To  obtain  a  practical  control  and  monopoly  over  the 
purchase,  sale  and  installation  of  acoustical  tile  in  said 
area ; 

(f )  To  deprive  the  public  generally  of  the  benefits  of  a 
competitive  market  in  the  expenditure  of  the  public  and 
private  funds  for  schools,  hospitals,  offices,  and  other 
types  of  public  and  private  construction  in  said  area  [R. 
29-31]. 

The  defendants  are  alleged  to  have  done  the  following 
acts  in  furtherance  of  the  conspiracy  to  restrain  and 
to  monopolize: 

a.  Conspired  to  restrain  and  monopolize  interstate  and 
foreign  commerce  in  the  sale  and  installation  of  acoustical 
tile  in  the  Counties  of  Los  Angeles  and  San  Bernardino, 
California. 

b.  Agreed  among  themselves  and  with  Flintkote  to 
limit  the  sale  of  A.  M.  A.  approved  tile  to  the  defendant 
contractors. 
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c.  Allocated  among  the  defendant  contractors  contracts 
for  the  installation  of  acoustical  tile  in  schools,  hospitals, 
and  other  public  and  private  buildings  pursuant  to  a  col- 
lusive agreement  among  themselves  whereby  members  of 
the  defendant  Association  decided  in  advance  of  the  filing 
of  bids  which  member  was  to  get  a  particular  job  and 
whereby  all  other  members  arbitrarily  bid  a  higher  figure 
to  ensure  this  intended  result. 

d.  By  such  means  substantially  increased  the  cost  of 
public  and  private  building  projects  for  their  own  exclu- 
sive benefit  and  profit  and  to  the  detriment  of  the  public 
generally. 

e.  Precluded  any  substantial  competition  in  the  sale 
and  installation  of  acoustical  tile  in  said  area  by  knowingly 
monopolizing  all  available  competitive  sources  of  acousti- 
cal tile  in  defendant  contractors. 

f.  The  defendants  (including  Flintkote)  agreed 
among  themselves  to  destroy  the  plaintiffs'  acoustical  tile 
contracting  business  "for  the  sole  purpose  and  with  the 
sole  intent  of  preventing  plaintiffs  from  competing  in  the 
acoustical  tile  contracting  business  in  the  Counties  of 
Los  Angeles  and  San  Bernardino,  State  of  California,  or 
in  other  areas  in  which  the  defendant  acoustical  tile  con- 
tractors conducted  such  business  for  the  purpose  and  with 
the  result  of  thereby  preserving  the  non-competitive  price 
fixing  and  allocation  scheme  among  the  defendant  con- 
tractors. 

g.  The  defendants,  and  each  of  them,  including  the 
defendant  Flintkote,  agreed  to  terminate  the  supply  of 
competitive  acoustical  tile  products  to  plaintiffs  pursuant 
to  the  conspiracy  with  Flintkote,  and  did  in  fact  ter- 
minate plaintiffs'  supply  of  competitive  A.  M.  A.  approved 
tile  for  the  sole  purpose  and  effect  of  preventing  plaintiffs 
from  competing  with  defendant  contractors  and  to  protect 
and  perpetuate  the  existing  monopoly  in  the  sale  and  in- 


stallation  of  acoustical  tile  theretofore  existing  among  the 
members  of  the  defendant  association. 

h.  The  defendant  Flintkote  entered  into  said  con- 
spiracy with  the  other  defendants  with  full  knowledge  of 
and  for  the  express  purpose  and  effect  of  foreclosing 
plaintiffs'  competition,  and  for  no  other  reason  [R.  31-35]. 

As  a  result  of  the  foregoing  conspiracy  and  monopoly 
appellees'  acoustical  tile  business  has  been  injured  and 
substantially  destroyed  by  reason  of  the  fact  that  they 
have  been  deprived  of  an  assured  source  of  supply  of  com- 
petitive acoustical  tile  at  competitive  prices,  and  appellees 
are  for  this  reason  unable  to  bid  competitively  on  any  sub- 
stantial contract,  all  of  which  has  resulted  in  loss  of  actual 
and  potential  profits,  in  loss  of  good  will  between  appel- 
lees and  their  established  general  contractor  customers,  in 
the  loss  occasioned  by  capital  and  business  expenditures 
made  in  reliance  upon  a  steady  and  continuing  source  of 
Flintkote  acoustical  tile  and  in  other  ways    [R.   35-37]. 

Prior  to  the  introduction  of  evidence  at  the  trial  the 
principal  controverted  issues  were  concisely  defined  in 
the  opening  statements  of  counsel  and  in  appellant's 
Answer  to  the  Complaint.  Thus,  appellant's  counsel  in 
his  opening  statement  admitted  that  the  general  nature  of 
the  product  and  the  number  of  people  engaged  in  the 
industry  were  not  in  dispute  [R.  183] ;  that  the  principal 
or  only  defense  of  Flintkote  was  that  in  terminating 
appellees'  source  of  supply  of  competitive  acoustical  tile 
it  had  acted  independently  and  as  a  matter  of  sound  busi- 
ness judgment  [R.  185] ;  and  that  Flintkote  did  not  deny 
there  were  complaints  made  by  other  acoustical  tile  con- 
tractors that  plaintiffs  zvere  competing  with  them  on  the 
same  line  of  tile  [R.  185]. 

To  justify  this  alleged  "independent  business  judgment" 
Flintkote  was  reduced  to  the  contention  that  plaintiffs 
were  given  only  a  limited  right  to  sell  and  apply  Flint- 


kote  tile  in  the  Counties  of  San  Bernardino  and  Riverside 
where  the  defendant  contractors  did  not  operate  [R.  45-46, 
184-185].  Under  agreed  instructions  to  the  jury  by  the 
Court  the  jury  by  its  verdict  repudiated  this  contention 
and  found  for  plaintiffs.  With  the  foregoing  in  mind,  the 
evidence  adduced  at  the  trial  and  the  inferences  properly  to 
be  drawn  therefrom  become  particularly  significant. 

By  agreement  of  counsel  the  Court,  prior  to  the  intro- 
duction of  evidence,  called  the  pertinent  sections  of  the 
antitrust  statutes  to  the  jury's  attention  and  carefully  ex- 
plained that  the  action  was  not  based  upon  contract,  but 
upon  the  antitrust  laws  of  the  United  States  [R.  185-187]. 

Again  at  the  conclusion  of  the  trial  and  after  having 
previously  instructed  to  the  same  effect,  the  Court  ex- 
pressly instructed  the  jury  on  the  principal  defense  of  ap- 
pellant that: 

*'  The  Flintkote  Company  can  be  liable  for  re- 
fusing to  sell  acoustical  tile  to  plaintiffs  only  if  such 
refusal  to  sell  was  in  furtherance  of  and  as  a  conse- 
quence of  a  knowing  participation  in  an  unlawful 
combination  and  conspiracy.' 

''In  other  words,  we  come  back  to  the  old  principle 
that  if  the  Flintkote  Company  was  acting  entirely 
on  its  own,  without  conspiracy  with  the  other  defen- 
dants, then  there  is  no  cause  of  action"  [R.  1247]. 

By  its  verdict  and  under  the  instructions  of  the  Court, 
the  jury  found  that  the  defendant  Flintkote  eliminated 
the  competition  of  plaintiffs  "in  furtherance  of  and  as  a 
consequence  of  a  knowing  participation  in  an  unlawful 
combination  and  conspiracy." 

At  the  end  of  the  entire  charge  counsel  for  appellant 
signified  their  approval  of  the  instructions  as  given  with 
the  single  exception  of  their  proposed  Instruction  46A 
through  47F  relating  to  the  question  of  measurement  of 
damages  [R.  1224-1227,  1230-1231,  1259]. 
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Evidence  of  the  Conspiracy  and  Monopoly. 

The  seeds  of  the  conspiracy  and  monopoly  charged  in 
the  Complaint  were  sown  in  the  basic  distribution  policy 
of  the  manufacturers  and  in  the  resultant  monopoly  of 
A.  M.  A.  rated  acoustical  tile  in  the  hands  of  the  defen- 
dant contractor  outlets  constituting  the  membership  of 
the  defendant  Association.  During  the  period  covered  by 
the  instant  action  and  prior  thereto  all  acoustical  tile 
having  an  A.  M.  A.  rating  was  manufactured  by  the 
following  acoustical  tile  manufacturers,  none  of  whom 
had  their  manufacturing  facilities  in  the  State  of  CaHfor- 
nia,  and  who  sold  their  tile  directly  in  carload  lots  to  the 
aforesaid  defendant  acoustical  tile  contractors  on  what  is 
known  as  a  "split  distribution  system"  whereby  two  manu- 
facturers used  the  same  contractor  as  an  outlet  for  its  tile. 
Thus,  the  system  worked  as  follows  with  the  knowledge 
and  approval  of  the  manufacturers  and  the  contractor  de- 
fendants [R.  1086-1089,  1141-1142]: 

Sources  of  Supply  of 
Acoustical  Tile  Contractor       A.  M.  A.  Tile. 
R.  E.  Howard  Company      U.  S.  Gypsum  and  Flintkote 
Sound  Control  National  Gypsum  and 

Flintkote 
Coast  Insulating  Simpson  Logging  Company 

Products  Co.  and  Flintkote 

R.  W.  Downer  Co.  Armstrong  Co.  and  Firtex 

L.  D.  Reeder  Co.  Armstrong  Co. 

Paul  Denton  Co.  Armstrong  Co.  and  Flintkote 

Acoustics,  Inc.  Firtex-Flintkote 

Harold  E.  Shugart  Co.  Celotex 

The  only  other  line  of  A.  M.  A.  tile  which  is  sold  in  the 
area  is  manufactured  by  the  Johns-Mansville  Company 
who  sell  and  install  their  own  tile  [R.  190-193,  780-781, 
837,  841-847,  981,  1011,  1075-1082,  1088-1089,  1123]. 


The  great  bulk  of  acoustical  tile  installed  in  both  public 
and  private  construction  projects  consists  of  12''  x  12'' 
squares  of  ^"  thickness  and  12"  x  12"  squares  of  Y^" 
thickness.  Of  these  two  sizes  the  majority  of  installed 
tile  is  of  the  former  size,  both  sizes  being  sold  by  manu- 
facturers at  identical  prices  [R.  272-273], 

Aside  from  the  uniform  and  parallel  action  of  the 
manufacturers  with  respect  to  the  price  of  tile  [R.  272- 
273],  it  is  clear  from  the  record  that  most  manufacturers 
acquiesced  in  the  split  distribution  system  by  knowingly 
permitting  its  distributors  to  duplicate  its  product  with 
that  of  an  otherwise  competing  manufacturer. 

Premised  upon  this  monopolistic  type  of  distribution 
system,  the  defendant  contractors,  commencing  as  early 
as  1950,  took  steps  to  eliminate  competition  among  them- 
selves in  the  sale  and  installation  of  acoustical  tile  in 
public  and  private  buildings  in  the  Southern  California 
area  [R.  302-307].  These  defendants  retained  an  estima- 
tor or  accountant  for  the  purpose  of  enforcing  uniform 
methods  of  figuring  bids  among  the  defendant  contrac- 
tors, and  to  stabilize  and  enhance  the  price  received  by 
such  contractors  on  acoustical  tile  installations  [R.  307, 
310,  1020-1028].  For  purpose  of  enforcing  this  restraint 
of  competition  among  acoustical  tile  contractors,  it  was 
agreed  that  the  low  bidder  on  each  job  would  be  dis- 
qualified in  favor  of  the  next  lowest  bidder.  After  a 
series  of  organized  meetings  among  the  contractor  defen- 
dants [R.  1019-1028]  their  loose  organization  was  incor- 
porated into  the  defendant  Association  named  in  the  Com- 
plaint in  the  year  1951.  Both  prior  and  subsequent  to  the 
incorporation  of  the  latter  defendant,  the  defendant  con- 
tractors extended  their  price  fixing  activities  to  include 
arbitrary  allocation  of  acoustical  tile  contracts  among  the 
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members  of  the  Association  [R.  309-310].  In  the  opera- 
tion of  this  bid  allocation  scheme  the  contractor  to  whom 
a  particular  job  had  been  allotted  submitted  his  bid  price 
in  advance  to  all  competing  contractor  defendants  who  in 
turn  would  enter  a  bid  a  certain  percentage  above  that 
submitted  by  the  contractor  to  whom  the  bid  had  previ- 
ously been  allotted.  Thus,  for  example,  the  R.  W. 
Downer  Company  upon  receiving  the  proposed  bid  on  a 
job  which  had  been  allotted  to  the  R.  E.  Howard  Company 
would  take  the  Howard  Company's  figures  and  arbitrarily 
raise  the  Downer  bid  on  the  same  job  by  7^^%.  The 
other  "competing  contractors"  would  raise  their  bids  above 
the  Howard  bid  in  the  amount  of  other  and  different  per- 
centages [R.  310-335,  366-368,  493-524,  641-647,  672- 
673,  677,  Exs.  18-29]. 

Appellees'    Entrance    Into   the   Acoustical   Tile    Con- 
tracting Field. 

The  appellees,  Waldron  and  Lysfjord,  were  both  ex- 
perts in  the  acoustical  tile  contracting  business.  Appel- 
lant did  not  challenge  this  fact.  Waldron  had  been  as- 
sociated with  this  business  for  approximately  20  years — 
Lysfjord  for  12  years  [R.  436-437,  661,  683,  694].  Their 
experience  included  the  actual  manual  application  of  acous- 
tical tile,  the  computing  and  submission  of  bids  to  general 
building  contractors  for  acoustical  tile  installations,  long 
years  of  experience  in  selling  acoustical  tile  installations 
for  two  or  more  of  the  defendant  contractors,  the  building 
of  good  will  between  appellees  and  their  general  contractor 
customers,  and  technical  studies  in  sound  control  problems 
[R.  188-196,  208-209,  272-273,  335-336,  350-352,  402- 
403,  435-437,  442,  447-448,  641,  644-647,  659-660,  694, 
706-707,  780,  826-827,  830].  In  about  June  of  1951 
their  old  friend  in  the  acoustical  tile  field,  Robert  Rag- 
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land,  became  the  Chief  Promotional  Man  for  Flintkote 
tile  in  this  area  [R.  779].  With  a  friend  in  court,  so  to 
speak,  appellees  immediately  applied  to  Ragland  for  a  line 
of  Flintkote  acoustical  tile.  Knowing  the  capabilities  and 
experience  of  appellees  and  because  Ragland  felt  they 
would  enhance  the  sale  of  Flintkote  tile,  he  desired  them 
"on  Flintkote's  team"  [R.  441-443,  826-827,  830,  834, 
856-858].  Ragland  accordingly,  in  about  September  of 
1951,  and  after  numerous  discussions  with  appellees,  ar- 
ranged a  meeting  between  himself,  appellee  Lysfjord,  and 
his  immediate  superior  at  Flintkote,  Mr.  Baymiller  [R. 
443-445].  At  this  meeting  Lysfjord  reviewed  appellees' 
experience  in  the  acoustical  tile  field  with  Baymiller,  in- 
cluding the  fact  that  he  had  regularly  been  successful  in 
obtaining  contracts  for  the  installation  of  large  amounts 
of  acoustical  tile  from  many  of  the  outstanding  general 
contractors  in  the  Los  Angeles  area.  He  named  some  of 
these  contractors.  Baymiller  was  impressed  with  appellees' 
ability  and  experience  [R.  858-859,  943],  and  the  meeting 
broke  up  with  the  assurance  from  Baymiller  that  a  subse- 
quent meeting  would  be  called  to  further  discuss  the  mat- 
ter of  appellees  obtaining  a  regular  supply  of  Flintkote 
tile  [R.  445]. 

Approximately  two  weeks  later  a  second  meeting  was 
arranged  by  Ragland  and  was  attended  by  both  of  the 
appellees,  by  Ragland,  Baymiller,  and  a  Mr.  Thompson, 
sales  manager  for  all  Flintkote  building  materials  in  the 
Southwestern  area  [R.  446].  At  the  prior  meeting  Bay- 
miller had  suggested  that  appellees  bring  to  this  meeting 
a  portfolio  of  contracts  to  demonstrate  to  Thompson  their 
ability  to  obtain  business  from  general  contractors  in  the 
Los  Angeles  area.  This  was  done,  and  appellees  again 
reviewed  their  experience  and  ability  in  the  acoustical  tile 
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contracting  field  in  the  Los  Angeles  area  [R.  447-448]. 
At  this  meeting  Thompson  was  also  impressed  by  appellees 
and  by  the  type  and  volume  of  acoustical  tile  contracts 
they  had  been  accustomed  to  negotiate  in  the  past  [R. 
858-859,  943,  1031].  Thompson  at  this  meeting  expressed 
his  pleasure  at  this  large  volume  of  sales  and  inquired  of 
appellees  as  to  whether  or  not  they  felt  they  could  con- 
tinue selling  these  general  contractors  in  the  event  Flint- 
kote  approved  them  as  a  dealer.  Thompson  also  expressed 
his  pleasure  that  appellees  would  handle  only  Flintkote 
tile  [R.  847,  857-860,  866,  1031].  Thompson  then  ex- 
pressed his  own  desire  to  have  appellees  "on  Flintkote's 
team,"  Waldron  warned  Thompson  that  the  established 
contractors  in  the  field  were  not  competing  with  each 
other  for  jobs,  and  would,  therefore,  object  very  strenu- 
ously to  someone  entering  the  field  who  would  give  them 
active  competition  [R.  979].  Thompson  assured  appel- 
lees they  need  have  no  fears  on  this  score  in  the  event 
Flintkote  decided  to  give  them  its  line  of  acoustical  tile 
[R.  449-450].  At  this  meeting  and  probably  at  the  prior 
meeting  with  Ragland  and  Baymiller  appellees  were  asked 
if  they  would  be  willing  to  solicit  business  in  San  Ber- 
nardino County  and  Riverside  County  in  addition  to  the 
Los  Angeles  area  in  the  event  they  were  given  the  Flint- 
kote line  [R.  449-450].  Thompson  felt  sure  Flintkote 
would  sell  appellees  tile  if  they  would  expend  some  effort 
in  San  Bernardino  County  in  addition  to  the  Los  Angeles 
area,  but  that  the  final  decision  would  lie  with  Mr. 
Harkins,  the  General  Manager  of  Flintkote  for  the  11 
Western  states  [R.  450-451]. 

In  order  to   facilitate   the   final   approval   of   appellees 
as  Flintkote  dealers  they  were  asked  to  prepare  a  financial 


—13— 

statement  and  bring  it  to  a  meeting  which  would  be  ar- 
ranged at  the  FHntkote  offices    [R.   450-451]. 

A  few  days  later  appellees  were  requested  to  come  to 
the  FHntkote  offices  for  this  final  meeting  and  to  bring 
their  financial  statement  with  them.  When  they  arrived 
they  were  met  by  Ragland  and  Thompson,  were  congratu- 
lated, and  were  taken  into  Harkins'  office  [R.  451,  et 
seq.].  After  introductions  Harkins  congratulated  appel- 
lees upon  their  becoming  FHntkote  acoustical  tile  con- 
tractors. Harkins  was  shown  appellees'  financial  state- 
ment and  noted  particularly  that  portion  of  the  statement 
wherein  appellees  projected  their  operations  into  the  fu- 
ture [Ex.  44,  p.  6].  (On  the  witness  stand  Harkins 
physically  pointed  out  this  portion  of  Exhibit  44  and 
stated  he  made  particular  note  of  it  [R.  1073-1074]. 
Exhibit  44  indicated  appellees'  assets  were  approximately 
$50,000.00.) 

On  the  cover  of  this  financial  statement  there  appeared 
the  name  of  appellees'  company  "aabeta  co."  and  in  capi- 
tal letters  the  address  of  appellees'  place  of  business  "Los 
Angeles"  [R.  874-879].  That  portion  of  Exhibit  44 
to  which  Harkins  paid  particular  attention  [R.  1061] 
likewise  listed  the  address  of  appellees'  business  as  ''  Los 
Angeles"  [Ex.  44].  At  this  meeting  Harkins  called 
appellees'  attention  to  a  large  building  project  near 
Pomona  and  told  them  that  FHntkote  had  sold  a  tremen- 
dous amount  of  roofing  material  to  be  installed  on  that 
job.  He  urged  appellees  to  "sharpen  their  pencils"  and 
go  after  the  substantial  amount  of  acoustical  tile  which 
was  to  be  installed  in  the  same  job  [R.  451-458,  921-922]. 
Pomona  is,  of  course,  in  the  Los  Angeles  trading  area. 
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All  of  the  foregoing  occurred  prior  to  the  end  of  1951 
and  immediately  after  the  Harkins'  meeting  appellees  re- 
signed their  assured  and  lucrative  association  with  the 
defendant  Downer.  Lysfjord  was  requested  by  Downer 
to  devote  a  part  of  his  time  for  two  or  three  weeks  in 
order  to  process  certain  outstanding  acoustical  tile  con- 
tracts which  he  had  theretofore  negotiated  and  turned  over 
to  Downer  for  installation.  Downer  at  this  time  also  tried 
to  induce  Lysfjord  to  remain  with  Downer  by  offering 
him  a  guaranteed  minimum  sales  commission  of  $1500  per 
month  [R.  662,  829,  830].  Appellees'  testimony  shows 
their  sales  for  Downer  involved  sales  in  excess  of  one 
carload  of  tile  per  month.  This  was  confirmed  by  Rag- 
land  and  is  otherwise  not  in  dispute  in  the  record. 

The  approval  of  Harkins  and  McAdow  of  Flintkote 
of  appellees'  Financial  Statement  [Ex.  44]  would  seem 
in  itself  sufficient  to  rebut  appellant's  unfounded  innuendo 
relating  to  any  reference  to  appellees'  inability  to  com- 
pete through  lack  of  financial  backing  as  well  as  any 
contention  that  appellees  were  restricted  to  San  Ber- 
nardino in  their  operations. 

Activities  of  Appellees  Upon  Becoming  Accredited 
Flintkote  Dealers. 

The  record  as  a  whole  makes  it  abundantly  clear  that 
Flintkote's  entire  defense  was  based  upon  the  fact  that 
it  acted  independently  in  terminating  appellees'  only  source 
of  competitive  acoustical  tile  for  the  sole  alleged  reason 
that  appellees  were  doing  business  in  the  Los  Angeles 
area  contrary  to  an  alleged  understanding  with  Flintkote 
to  restrict  their  operations  to  San  Bernardino  and  River- 
side Counties.  Flintkote  repeatedly  stated  through  the 
mouths  of  their  counsel  and  own  witnesses  that  the  only 
question  involved  was  whether  or  not  appellees  were  doing 
business  in  the  Los  Angeles  area  and  that  this  alone  was 
the  reason  for  terminating  appellees'  source  of  supply  [R. 
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992-993].  Yet,  under  questioning  no  witness  for  Flint- 
kote  was  ever  able  to  explain  why  if  this  was  the  reason 
Harkins,  Thompson,  Lewis,  Baymiller,  Heller,  or  Rag- 
land  did  not  utilize  the  simple  expedient  of  asking  appel- 
lees a  simple  question  directed  to  this  point  until  after  all 
said  individuals  arranged  for  and  attended  numerous 
meetings  with  the  contractor  defendants  at  which  appel- 
lees' competition  with  them  was  discussed. 

The  activities  of  appellees  at  this  point  further  confirm 
the  jury's  verdict  to  the  effect  that  the  termination  of 
appellees'  source  of  supply  of  acoustical  tile  was  solely  the 
result  of  the  conspiracy  to  drive  appellees  out  of  business, 
and  that  it  was  in  no  wise  connected  to  the  belated  and 
obviously  untenable  excuse  that  this  act  was  based  upon 
a  violation  of  Flintkote's  agreement  with  appellees.  Thus, 
commencing  immediately  after  their  meeting  with  Harkins 
of  Flintkote,  appellees  commenced  organizing  their  acous- 
tical tile  contracting  business  known  as  the  "aabeta  co." 
[R.  202].  On  or  about  December  1,  1951,  they  obtained 
and  occupied  warehouse  and  office  space  situated  on  Atlan- 
tic Avenue  in  the  City  of  Los  Angeles  [R.  203].  On 
December  15,  the  lease  on  this  location  was  formally  exe- 
cuted [Ex.  2,  R.  204].  It  was  not  until  approximately 
thirty  days  after  appellees  had  occupied  the  Los  Angeles 
address  that  they  entered  into  a  lease  for  warehouse  space 
in  the  San  Bernardino  area  [Ex.  3,  R.  205].  They  like- 
wise arranged  for  the  printing  of  stationery  and  business 
cards  for  the  aabeta  co.  [Ex.  4]  which  listed  both  the 
Los  Angeles  and  San  Bernardino  addresses  and  telephone 
numbers  of  the  aabeta  co.  [Ex.  4,  R.  206].  The  original 
sketch  of  this  stationery  was  exhibited  to  Ragland  who 
furnished  the  Flintkote  emblem  appearing  on  this  station- 
ery [Ex.  4,  R.  459-460,  903-904].  Appellees  also  arranged 
for  the  publication  of  the  fictitious  business  name  of 
aabeta  co.,  first  in  Los  Angeles  on  January  11,  1952  [Ex. 
5,  R.  211],  and  approximately  a  month  later  in  the  County 
of   San  Bernardino    [Ex.   6,   R.   213]. 
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Shortly  after  they  became  accredited  FHntkote  dealers- 
appellees  actively  solicited  business  from  general  contrac- 
tors in  the  Los  Angeles  area  [R.  216-217].  One  of 
appellees'  first  jobs  in  the  Los  Angeles  area  was  referred 
to  them  by  Ragland  of  FHntkote.  This  job  called  for  in- 
stallation of  acoustical  tile  in  the  offices  of  Owens  Roofing 
Company  in  Los  Angeles  [R.  219].  Appellee  Waldron 
estimated  the  Owens  Roofing  Company  contract  on  aabeta 
CO.  stationery  which  listed  the  Los  Angeles  address  and 
telephone  number  of  aabeta  co.  [Ex.  4,  R.  219-222]. 

Shortly  after  appellees  had  occupied  their  office  and 
warehouse  at  Atlantic  Avenue  in  the  City  of  Los  Angeles, 
Ragland,  the  acoustical  tile  promotion  executive  for  FHnt- 
kote, came  to  their  place  of  business  there  and  advised 
appellees  to  place  immediately  an  order  for  a  carload  of 
acoustical  tile  because  of  the  fact  that  Flintkote's  manu- 
facturing faciHties  in  the  Territory  of  Hawaii  were  going 
to  be  closed  for  repairs  [Ex.  46,  R.  884-889].  Appellees 
placed  this  order  on  an  ordinary  order  blank  and  gave 
it  to  Ragland  at  the  appellees'  Atlantic  Avenue  address  in 
the  City  of  Los  Angeles  [R.  223-224].  This  original 
order  was  shipped  from  Hawaii  on  January  4,  1952  [Ex. 
8].  McAdow,  Flintkote's  credit  manager,  examined  Ex- 
hibit 44  very  carefully  at  the  time  he  accepted  this  original 
appehees'  order,  "he  is  a  very  cautious  man  in  credit  mat- 
ters" [R.  1115-1116,  1120-1121].  Yet,  both  Harkins 
and  the  cautious  McAdow  premised  their  whole  defense 
(as  did  appellant's  counsel)  upon  the  single  fact  that 
FHntkote  had  not  authorized  appellees  to  conduct  their 
business  in  the  Los  Angeles  area  and  knew  nothing  of 
their  activities  there.  Their  appeal  to  this  Court  is  based 
upon  the  same  proposition;  i.  e.,  that  there  is  no  evidence 
to  rebut  this  defense.  The  evidence  is  not  in  dispute  that 
the  Hilo  plant  did  in  fact  close  in  accordance  with  Rag- 
land's  representations  [Ex.  48,  R.  894-898]. 
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Flintkote's  invoice  for  this  original  order  of  tile  [Ex. 
8]  contained  a  delivery  address  in  San  Bernardino  be- 
longing to  the  California  Decorating  Company  with  which 
Waldron  had  an  indirect  association.  This  address  was 
used  because  there  was  not  sufficient  room  in  appellees' 
Los  Angeles  warehouse  to  store  a  full  carload  of  tile,  and 
no  facilities  had  been  obtained  at  that  time  in  San  Ber- 
nardino  [R.  222-228]. 

During  the  period  between  the  Harkins'  meeting  in 
December,  1951,  and  February  19,  1952  (the  date  of 
termination),  Ragland  visited  appellees  at  their  Los  An- 
geles office  and  warehouse  approximately  24  times  [R. 
228].  During  these  visits  he  referred  and  called  appel- 
lees' attention  to  other  possible  acoustical  tile  contracts 
in  the  Los  Angeles  area,  including  one  at  the  Lido  Hotel 
and  cocktail  lounge  in  Los  Angeles  [R.  229]. 

Flintkote  during  this  same  period  also  referred  a  re- 
quest for  bids  for  acoustical  tile  from  the  University  of 
California  which  had  been  mailed  directly  to  Flintkote 
[Ex.  9].  This  request  was  mailed  by  Flintkote  to  the  Los 
Angeles  office  of  the  aabeta  co.  [R.  230].  During  Rag- 
land's  visits  he  also  gave  a  list  of  all  general  contractors 
in  the  Los  Angeles  and  San  Bernardino  areas  to  appellees 
for  their  general  information.  Ragland  also  checked  cer- 
tain names  of  general  contractors  in  the  San  Bernardino 
area  with  whom  he  was  personally  acquainted  [Ex.  10, 
R.  233-234]  and  with  whom  neither  appellee  had  an 
acquaintance. 

Appellees'  activities  in  the  acoustical  tile  contracting 
field  became  generally  known  to  their  competitors  when 
they  succeeded  in  obtaining  a  number  of  substantial  con- 
tracts for  the  installation  of  acoustical  tile  in  the  Los 
Angeles  area.  At  no  time  prior  to  the  termination  of 
their  source  of  supply  did  appellees  obtain  or  perform  a 
contract  other  than  in  Los  Angeles.  The  defendant 
Howard  was  vague  as  to  how  this  knowledge  came  to  him, 


—18— 

but  stated  it  could  have  come  from  one  of  his  salesmen 
or  from  one  of  the  other  acoustical  tile  contractors — 
possibly  from  the  defendant  Downer.  In  any  event  he 
called  either  Baymiller  or  Heller  about  appellees'  com- 
petition [R.  1149-1150,  1153,  1155].  The  defendant 
Krause,  manager  of  the  defendant  Coast,  stated  that  the 
matter  came  to  his  attention  when  appellees  were  success- 
ful in  taking  a  contract  away  from  Coast  upon  which 
the  latter  company  had  done  considerable  work  and  on 
which  it  had  entered  a  bid  [R.  1124].  The  defendant 
Hoppe,  owner  of  defendant  Sound  Control,  learned  of 
appellees'  competition  in  much  the  same  manner  and  dis- 
cussed such  competition  with  other  defendant  contractors 
[R.  1011].  Immediately  upon  losing  this  substantial  con- 
tract to  appellees,  Krause  called  Mr.  Sidney  Lewis,  as- 
sistant to  Harkins  at  Flintkote  [R.  1124].  Krause  testi- 
fied that  he  was  naturally  upset  to  find  a  new  competitor 
in  the  market;  that  Lewis  "became  quite  heated"  and  his 
conversation  with  Lewis  ''ended  up  by  his  telling  me 
(Krause)  to  go  to  Hell.  I  will  never  forget  that.  I 
know  that  to  be  a  fact"  [R.  1125]. 

Krause  called  Lewis  two  or  three  times  and  insisted 
that  Flintkote  take  immediate  steps  to  stop  appellees'  com- 
petition [R.  1046-1048,  1050].  Hoppe  of  Sound  Control 
made  his  objections  to  Flintkote  concerning  appellees' 
competition  through  Krause  [R.  1050].  During  the  con- 
versation with  Lewis,  Lewis  told  Krause  that  Flintkote 
had  a  right  to  open  up  or  close  down  any  distributor  they 
wanted  to  [R.  1126].  In  the  same  conversation  Krause 
wanted  an  immediate  meeting  between  Flintkote  officials 
and  the  acoustical  tile  contractors  [R.  1065,  1067,  1143]. 
Lewis  told  him  Flintkote  would  not  participate  in  such 
a  meeting  and  Harkins  affirmed  this  alleged  stand  by 
Lewis  [R.  1064-1065,  1067,  1090-1091,  1099].  "There 
was  a  lot  of  commotion  about  it"  [Appellees'  competition, 
R.  1064].      Howard  also  called  Flintkote  about  appellees' 
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competition  [R.  1149-1150].  Flintkote's  refusal  to  com- 
ply with  Krause's  request  for  a  meeting  is  significant  in 
view  of  the  following  facts: 

Immediately  after  Krause  made  his  demands  known  to 
Lewis  the  latter  dispatched  Baymiller  and  Heller  (two 
Flintkote  officials)  to  the  offices  of  Coast  where  they  met 
and  discussed  appellees'  business  activities  with  the  defen- 
dants Krause  and  Newport  [R.  949-951,  1125].  At  this 
meeting  Baymiller  also  "lost  his  temper  in  Mr.  New- 
port's office  and  said  that  Flintkote  had  a  right  to 
their  own  business  and  they  could  handle  it  or  see  fit  to 
give  out  any  distributorship,  franchises,  or  take  any  away 
they  wanted.  And  Mr.  Baymiller  and  Mr.  Newport  both 
parted  feeling  pretty  hot"  [R.  1128].  Also  at  this  meet- 
ing there  was  no  mention  made  or  reference  to  appellees' 
business  activity  in  any  particular  area.  There  was  only 
the  general  objection  by  Krause  and  Newport  to  appel- 
lees' operation  in  any  area  [R.  1139].  Both  Baymiller 
and  Heller  were  incensed  over  the  fact  that  an  acoustical 
tile  contractor  should  tell  Flintkote  how  to  run  its  business 
[R.  1141-1142].  Krause  did  not  deny  Lewis'  testimony 
that  he  had  told  Lewis  he  wanted  Flintkote  to  take  imme- 
diate steps  to  stop  appellees'  operations  and  admitted  he 
was  very  angry  about  appellees'  competition  with  the  other 
contractors  in  the  area  [R.  1143].  Shortly  after  the  meet- 
ing between  Newport,  Krause,  Baymiller  and  Heller,  Rag- 
land  was  told  by  Baymiller  to  pay  another  visit  to  placate 
the  contractors  [R.  952,  1144].  Krause  testified  that  at 
this  second  meeting  Ragland  merely  denied  he  was  person- 
ally responsible  for  putting  appellees  in  business  and  said 
that  it  was  Harkins'  decision  that  enabled  appellees  to  ob- 
tain Flintkote  tile  [R.  1146].  At  about  the  same  time 
Baymiller,  Heller,  and  Ragland  were  conferring  with  the 
competitors  of  appellees  Harkins,  the  principal  officer  of 
Flintkote  for  the  entire  eleven  western  states,  was  also 
meeting  and  conversing  with  these  same  competitors.      He 
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personally  called  the  defendant  Newport  and  asked  him  to 
lunch  at  the  Brown  Derby  Cafe  in  Los  Angeles  to  discuss 
appellees'  competition  [R.  1065-1066,  1091-1092].  Bay- 
miller  and  Heller  went  immediately  from  the  offices  of 
Coast  to  the  offices  of  the  defendant  Sound  Control  where 
they  met  not  only  the  defendant  Hoppe  of  Sound  Control, 
but  also  found  the  defendant  Howard  of  the  defendant 
Howard  Company  waiting  for  them  [R.  951].  It  is  also 
significant  that  Krause  of  Coast  knew  all  about  this  latter 
meeting  and  continued  to  "needle"  Flintkote  about  appel- 
lees' competition  [R.  1130].  Howard  had  previously 
called  Flintkote  on  the  phone  to  complain  of  appellees' 
competition    [R.    270,    1149-1150]. 

Hoppe  was  obviously  expecting  the  call,  as  was  How- 
ard. Hoppe  admits  that  he  talked  to  other  contractors 
regarding  appellees'  operations,  and  that  they  were  not 
happy  about  it — they  "never  welcome"  new  competition 
[R.  1010-1011,  1017-1018].  Howard  refused  to  say 
whether  he  had  been  asked  to  be  at  Sound  Control's  offices 
[R.  1151]. 

Howard  testified  that  when  he  talked  to  Baymiller  and 
Heller  at  Sound  Control's  offices,  Baymiller  did  not  com- 
mit himself  as  to  whether  plaintiffs  should  or  should  not 
be  in  San  Bernardino  or  whether  Flintkote  would  or  would 
not  restrict  them  there  or  what  Flintkote  would  do  [R. 
1157-1158].  It  was  obviously  apparent  to  the  jury  from 
the  foregoing  and  other  facts  that  at  this  point  Flintkote 
was  faced  with  the  dilemma  of  acting  legally  and  inde- 
pendently as  it  had  done  when  they  appointed  appellees  as 
Flintkote  dealers,  or  agreeing  with  appellees'  competitors 
to  put  appellees  out  of  business  in  order  to  preserve  the 
non-competitive  situation  then  existing  in  the  industry. 
The  untenable  and  improbable  nature  of  appellant's  posi- 
tion is  further  illustrated  by  a  comparison  of  the  state- 
ments of  its  witnesses  with  what  was  actually  done.  After 
Lewis  (the  second  in  command  at  Flintkote)  is  alleged  to 
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have  emphatically  informed  Krause  that  Flintkote  had 
the  right  to  sell  acoustical  tile  to  appellees,  and  after  al- 
legedly refusing  to  attend  a  meeting  of  the  acoustical  tile 
contractors  he  nevertheless  immediately  substituted  for 
such  meeting  a  series  of  meetings  between  appellees'  com- 
petitors and  various  officials  of  Flintkote  for  the  same 
purpose  and  with  the  same  effect  and  which  conclusively 
negate  any  "independent  business  motives"  of  Flintkote. 
Thus,  while  Lewis  would  not  permit  Krause,  Baymiller, 
Howard,  Hoppe,  and  other  competing  contractors  to  call 
a  formal  meeting  of  protest,  Lewis  sent  Baymiller  and 
Heller  to  discuss  appellees'  competition  with  the  same 
individuals.  Baymiller  sent  Ragland  to  cover  the  same 
ground  which  he  and  Heller  had  previously  covered  [R. 
990],  and  at  the  same  time  Mr.  Harkins  met  and  obvi- 
ously connived  with  Newport  regarding  the  same  subject 
matter.  Baymiller  on  the  witness  stand  could  state  no 
reason  why  Ragland  should  again  meet  and  confer  with 
defendants  Hoppe,  Howard,  Newport  and  Krause  con- 
cerning appellees'  competition  in  the  market  place  [R. 
992]. 

In  the  light  of  the  foregoing  the  following  facts  are 
also  significant  as  a  complete  repudiation  of  appellant 
FHntkote's  limited  defense,  and  their  obvious  attempt  to 
belatedly  obscure  their  illegal  conspiratorial  acts  aimed 
directly  at  appellees   [R.  993-994]. 

Harkins,  after  personally  conferring  with  appellees' 
competitors  and  after  ordering  all  of  the  top  ranking 
officers  and  agents  of  Flintkote  to  repeatedly  confer  with 
such  competitors,  still  felt  it  necessary — for  a  reason 
never  explained  to  the  jury — to  have  the  acoustical  tile 
promotion  man  of  Flintkote,  Ragland,  make  an  additional 
investigation  of  appellees  and  submit  a  written  "report," 
as  to  "whether  or  not  appellees  were  doing  business  in 
the  Los  Angeles  area"  [R.  922-928,  932-933].  It  is 
noteworthy,  however,  that  this  report  consists  largely  of 
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items  having  nothing  to  do  with  the  only  question  in 
Harkins'  mind  [Ex.  I,  R.  903-904,  906].  Under  cross- 
examination  none  of  the  defense  witnesses,  including  Rag- 
land,  Baymiller,  Thompson,  Heller,  Lewis,  and  Harkins 
(all  Flintkote  officials),  could  offer  any  explanation  to 
the  jury  why  these  extraneous  and  admittedly  irrelevant 
matters  were  contained  in  the  report  [R.  1103-1105].  The 
uniform  reply  of  these  Flintkote  witnesses  on  this  point 
was  to  the  effect  that  these  extraneous  items  had  nothing 
to  do  with  Flintkote's  purported  interest  in  appellees'  oper- 
ation [R.  907,  925-928,  932-933,  944].  Here  again,  the 
testimony  of  the  same  witnesses  is  in  conflict.  Ragland 
admitted  that  Harkins  asked  for  the  information  contained 
in  his  report  [R.  907-908,  922-927]  and  admitted  further 
that  other  than  his  instructions  he  saw  no  other  purpose 
for  the  extraneous  items  being  in  his  report.  Therefore, 
the  only  possible  conclusion  the  jury  could  draw  from 
the  testimony  on  this  defense  exhibit  was  that  after  ap- 
pellant had  agreed  with  appellees'  competitors  to  eliminate 
appellees'  competition,  Flintkote  deliberately  set  about  to 
manufacture  some  legal  justification  for  its  then  con- 
templated act  of  complying  with  its  conspiratorial  agree- 
ment. 

In  connection  with  the  above  Exhibit  I  and  Flintkote's 
limited  defense  generally,  it  is  interesting  to  note  the 
contradictions  in  Ragland's  testimony  in  his  deposition 
taken  prior  to  trial  and  his  testimony  during  the  trial 
with  respect  to  this  report.  In  his  deposition  he  denied, 
contrary  to  the  evidence  that  until  a  few  days  prior  to 
February  15,  1952  (the  date  of  his  report),  that  he  had 
any  idea  of  the  fact  that  appellees  were  operating  in  the 
Los  Angeles  area,  and  that  in  order  to  find  appellees' 
Los  Angeles  address  he  was  compelled  to  go  around 
"knocking  on  doors"  [R.  908]. 

After  receiving  Ragland's  report  and  after  all  of  the 
meetings    with    appellees'    competitors — and    it    is    to    be 
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noted  that  in  none  of  them  did  the  contractor  defendants 
state  or  admit  that  FHntkote  took  the  position  they  now 
rely  upon — even  then  Harkins  is  stated  to  have  felt  it 
necessary  to  call  in  the  "privy  counsel"  of  FHntkote  officers 
(Lewis,  Thompson,  Baymiller,  and  Ragland)  for  the 
alleged  purpose  of  further  discussing  appellees'  position 
and  the  action  to  be  taken  by  FHntkote  with  respect  to 
the  demands  of  appehees'  competitors  [R.  1070],  In 
appraising  appellant's  defense  the  jury  must  have  con- 
sidered the  fact  that  even  yet  FHntkote  had  not  contacted 
appellees  in  any  way  to  find  the  answer  to  the  single  ques- 
tion which  appellant  says  was  involved;  i.  e.,  whether 
appellees  were  doing  business  in  Los  Angeles  [R.  960- 
961].  The  result  of  this  ''privy  counsel"  meeting  was  that 
Harkins — and  again  without  consulting  appellees — dele- 
gated three  of  the  top  FHntkote  officials  to  perform  the 
simple  task  of  notifying  appellees  that  FHntkote  would 
no  longer  supply  them  with  its  line  of  acoustical  tile 
[R.  235-239,  240-241,  249-250,  933].  There  can  be  no 
doubt  that  this  termination  was  an  unconditional  refusal 
to  sell  and  final  in  ah  respects  [R.  1071-1072,  1096-1097]. 
The  pertinent  facts  with  respect  to  this  termination  meet- 
ing are,  of  course,  somewhat  in  conflict — even  as  they 
relate  to  the  testimony  of  appellant's  own  witnesses  on 
direct  and  cross-examination. 

Nevertheless,  the  following  facts  are  clear:  (1)  appel- 
lees were  shocked  at  being  notified  their  source  of  supply 
had  been  shut  off  [R.  954]  ;  (2)  this  was  obviously  their 
first  intimation  of  the  disaster;  and  (3)  the  manner  of 
termination  as  well  as  all  of  the  acts  of  defendants  lead- 
ing up  to  the  event  are  most  inconsistent  with  the  simple 
"business  motive"  upon  which  the  defense  hangs. 

It  is,  of  course,  clear  under  the  law  that  appellees  were 
under  no  obligation  to  introduce  evidence  showing  con- 
sideration flowing  to  FHntkote  in  payment  of  a  knowing 
and  illegal  participation  in  the  conspiracy  to  destroy  ap- 
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pellees'  acoustical  tile  contracting  business.  In  spite  of 
this  legal  principle,  however,  there  was  e^ddence  from 
which  the  jury  could  have  found — had  it  been  necessary 
— such  a  consideration.  This  evidence  is  as  follows  and 
is  relevant  to  show  not  only  a  consideration,  but  is  indeed 
strong  evidence  to  repudiate  Flintkote's  limited  defense 
in  the  action.  At  the  very  time  Flintkote  was  negotiating 
with  appellees  for  the  purpose  of  giving  them  the  Flint- 
kote line  of  acoustical  tile,  they  admittedly  had  one  outlet, 
namely,  the  defendant  Sound  Control,  who  was  unsatis- 
factory in  that  it  was  using  Flintkote  tile  only  as  a  supple- 
ment to  its  regular  competing  line  of  acoustical  tile  manu- 
factured and  supplied  to  it  by  the  National  Gypsum  Com- 
pany [Ex.  J,  R.  1007-1009,  1014,  1078].  Contrary  to 
appellant's  statement  (page  3  of  their  Opening  Brief)  to 
the  effect  that  Sound  Control  was  supplanted  in  June  of 
1952  by  the  defendant  Acoustics,  Inc.  as  Flintkote's  third 
dealer  in  the  Los  Angeles  area,  this  substitution  was  actu- 
ally made  at  or  about  the  very  time  Flintkote  was  termin- 
ating the  supply  of  tile  to  the  appellees  [R.  1016,  1044*], 

Here  again  the  fact  that  Acoustics,  Inc.  (a  relative  in- 
experienced newcomer  in  the  acoustical  tile  contracting 
business  [R.  838-839,  851]  and  a  member  of  the  defen- 
dant Association)  was  chosen  in  preference  to  a  reinstate- 
ment of  appellees  who  were  experienced  and  who  handled 
only  Flintkote  tile  is  again  evidence  of  the  conspiracy  to 
monopolize  all  approved  tile  within  the  membership  of  the 
Association  and  to  maintain  the  status  quo  of  the  pre- 
existing monopoly  in  that  respect.  Finally,  Exhibit  J 
shows  beyond  doubt  that  commencing  as  soon  as  possible 
after  Flintkote  had  agreed  to  and  did  accede  to  appellees' 
competitors'  demands  to  eliminate  appellees'  competition, 


*Appellant's  Ex,  J  shows  that  Acoustics  in  the  year  1952  pur- 
chased $63,640.94  worth  of  Flinkote  tile  while  Sound  Control  pur- 
chased only  $3,590.72. 
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the  three  other  Flintkote  dealers  increased  substantially 
their  purchases  of  Flintkote  tile  [R.  1043-1044,  1075- 
1076]. 

When  it  is  considered  that  there  is  a  lapse  of  from 
two  or  three  months  to  as  much  as  eight  or  ten  months 
between  the  acceptance  of  an  acoustical  tile  bid  and  the 
actual  purchase  and  installation  of  the  tile  [R.  1082], 
these  figures  are  especially  illuminating  and  point  to  the 
fact  that  the  increased  purchases  reflected  in  the  exhibit 
commencing  with  the  year  1952  and  1953  would  justify 
the  inference  that  such  increases  were  the  result  of  an 
agreement  by  appellees'  competitors  to  purchase  more 
Flintkote  tile  as  compared  to  their  purchases  of  com- 
peting tile  in  consideration  of  Flintkote's  agreement  to 
eliminate  appellees'  competition  with  members  of  the  As- 
sociation. 

Therefore,  to  mention  only  a  few  of  the  evidentiary 
highlights  showing  Flintkote's  knowledge  of  and  partici- 
pation in  the  conspiracy  we  find: 

(1)  Their  admitted  knowledge  of  the  non-competitive 
nature  of  the  industry  as  it  existed  in  the  Los  Angeles 
area  [R.  1086-1089] ; 

(2)  The  objections  of  appellees'  competitors  to  any 
new  competition  in  the  area,  including  specifically  that  of 
appellees ; 

(3)  The  pertinent  and  admitted  conniving  as  evidenced 
by  the  repeated  and  numerous  conferences  between  Flint- 
kote and  appellees'  competitors  for  the  obvious  purpose 
of  finding  ways  and  means  and  excuses  to  destroy  appel- 
lees' competition; 

(4)  The  concoction  by  Flintkote  of  a  wholly  unneces- 
sary and  irrelevant  written  report  in  a  futile  attempt  to 
obscure  their  knowing  cooperation  in  the  destruction  of 
appellees'  acoustical  tile  business,  their  admitted  destruc- 
tion of  same; 
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(5)  The  contradiction  between  the  testimony  of  ap- 
pellees and  the  defense  witnesses; 

(6)  The  complete  lack  of  any  attempt  by  the  defen- 
dants during  the  course  of  the  trial  and  through  the 
large  number  of  contracting  defendants  called  by  Flint- 
kote  who  were  directly  involved  to  inquire  into  or  make 
any  attempt  to  rebut  or  discredit  the  testimony  of  appellees 
and  exhibits  with  regard  to  the  bid  allocation  and  price 
fixing  scheme  established  against  the  contractor  defen- 
dants, and  finally,  the  undeniable  fact  that  it  was  only 
after  (a)  appellant  had  investigated  and  approved  appel- 
lees as  Flintkote  contractors  and  (b)  thereafter  at  the 
behest  of  appellees'  competitors,  Flintkote  admittedly  de- 
stroyed appellees'  acoustical  tile  business  by  taking  away 
its  sole  supply  of  tile  and  almost  immediately  giving  it  to 
Acoustics,  Inc.,  a  relatively  inexperienced  competitor  of 
appellees  and  a  member  of  defendant  Association. 

Evidence  on  Damages. 

In  view  of  the  admitted  and  established  act  of  Flint- 
kote in  terminating  appellees'  only  source  of  supply  of 
competitive  tile,  the  fact  of  damage  cannot  be  disputed. 
The  record  further  shows  without  serious  dispute:  (1) 
That  appellees  spent  substantial  sums  of  money  and  ex- 
tensive effort  in  obtaining  business  facilities  and  in  organ- 
izing and  otherwise  establishing  their  branch  operations 
in  San  Bernardino  [Exs.  38-39,  R.  216-217]  ;  (2)  That 
each  of  the  appellees  as  experienced  salesmen  had  nego- 
tiated contracts  for  execution  by  the  Downer  Company 
which  amounted  to  approximately  one  carload  of  tile  per 
month  [Exs.  38-39,  R.  668,  681],  since  each  appellee's 
monthly  sales  commission  with  Downer  amounted  to  in 
excess  of  $1200  a  month  which  in  turn  amounted  to  10% 
of  the  gross  installed  price  of  acoustical  tile  in  the  area. 
As  appellant  has  pointed  out  an  additional  10%  on  said 
sales  (constituting  Downer's  net  profit)  would  have  come 


—27— 

to  appellees  in  the  operation  of  their  own  business.  (3) 
That  under  the  established  and  undisputed  pricing 
formula  in  effect  in  the  acoustical  tile  contracting  business 
the  net  profit  on  each  carload  of  tile  to  appellees  would 
have  been  approximately  $5400  [Exs.  38-39].  Neither 
of  these  facts  were  disputed  in  the  record  and  indeed  ap- 
pellant deliberately  avoided  reference  to  such  facts  in 
examining  any  of  the  contractor  defendants  or  their  rep- 
resentatives which  FHntkote  called  as  their  own  witnesses 
during  the  course  of  the  trial.  (4)  There  is  no  dispute 
whatever  that  appellees  after  the  tortious  act  of  appellant 
herein  were  compelled  to  pay  17%  more  for  the  non- 
competitive acoustical  tile  they  were  able  to  purchase 
than  they  would  have  paid  for  approved  competitive  acous- 
tical tile  in  the  absence  of  such  tortious  acts.  (5)  That 
after  appellant  had  terminated  appellees'  source  of  supply 
of  competitive  approved  acoustical  tile  on  or  about  Feb- 
ruary 19,  1952,  appellees  were  unable  to  bid  for  acoustical 
tile  jobs  of  any  consequence  because  of  their  lack  of  an 
assured  source  of  supply  of  A.  M.  A.  approved  tile  to 
perform  such  jobs  [R.  270-276],  and  that  (6)  The  record 
shows  without  dispute  that  the  measure  of  appellees'  dam- 
age resulting  from  appellant's  tortious  acts  culminating  in 
the  termination  of  their  only  available  source  of  competi- 
tive tile  is  as  follows:  a.  Loss  of  out  of  pocket  money  as 
a  result  of  not  being  able  to  continue  their  San  Bernardino 
operation  $1920.  [Exs.  38-39.]  This  item  is  not  dis- 
puted, b.  Out  of  pocket  money  resulting  from  the  neces- 
sity of  appellees  having  to  pay  from  17%  to  20%  more 
for  non-competitive  and  unapproved  tile  in  uncertain  quan- 
tities from  lumber  yards  in  the  amount  of  $12,758.57 
over  a  three-year  period.  [Exs.  38-39.]  There  is  some 
conflict  of  opinion  evidence  on  the  exactness  of  this  figure, 
c.  Loss  of  profits  occasioned  by  appellees'  inability  to  com- 
pete because  of  their  inability  to  obtain  an  assured  source 
of  supply  of  accredited  tile  projected  through  the  first  full 
year  of  operation  in  the  amount  of  $43,200  based  upon 
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the  sale  of  only  one  carload  of  tile  per  month  by  both  ap- 
pellees. The  record  is  clear  and  v/ithout  dispute  that  each 
appellee  had  been  accustomed  to  selling  approximately 
this  amount  of  tile  per  month,  d.  Loss  of  profits  in  the 
amount  of  $64,800  projected  through  the  second  year  of 
operation  based  upon  the  expert  testimony  of  appellees 
and  upon  their  undisputed  testimony  regarding  their  past 
accustomed  sales  experience  with  Downer  and  their  ability 
to  continue  such  sales  volume,  e.  Loss  of  profits  in  the 
sum  of  $86,400  for  the  third  year  of  operation  based  upon 
the  same  evidence  and  contemplating  the  normal  (undis- 
puted) anticipated  growth.  Again,  neither  the  experience 
or  past  performance  of  appellees  nor  their  opinion  as  to 
anticipated  growth  of  their  own  venture  was  seriously 
disputed  or  attacked  during  the  course  of  trial. 

Summary  of  Appellant's  Contentions  and  Argument  in 
Reply  to  Appellant's   Specification  of  Error. 

Point  1  of  appellant's  specification  of  alleged  error  chal- 
lenges or  deals  with  the  sufficiency  of  the  evidence  to  sus- 
tain the  jury's  verdict  and  charges  error  in  the  Court's 
refusal  to  set  aside  the  jury's  verdict.  Appellees  contend 
the  evidence  was  sufficient  to  require  the  submission  of 
the  case  to  the  jury  and  was  sufficient  to  support  the 
jury's  verdict  in  favor  of  appellees.  Points  2,  3,  and  4  of 
appellant's  specification  of  alleged  error  charge  error  in 
the  admission  of  evidence  in  the  form  of  documents  show- 
ing price  fixing  and  job  allocation  among  the  contractor 
defendants,  in  the  admission  of  certain  testimony  by 
appellees  as  to  declarations  of  Ragland  relating  to  con- 
versations between  Flintkote  officials  and  the  defendants 
Krause,  Howard,  and  Newport  concerning  and  objecting 
to  the  competition  of  appellees  with  the  contractor  defen- 
dants in  the  Los  Angeles  area.  Appellees  contend  that 
there  was  no  error  committed  in  connection  with  the  ad- 
mission of  this  evidence;  that  in  any  event  any  alleged 


—29— 

error  now  urged  was  waived  and  was  not  prejudicial  to 
appellant;  that  this  Court  must  limit  its  review  of  such 
alleged  error  in  the  admission  of  evidence  to  the  limited 
scope  of  appellant's  final  motion  to  strike  at  the  conclusion 
of  all  of  the  evidence.  Points  5  through  10  of  appel- 
lant's specification  of  alleged  error  charged  error  in  the 
Court's  instructions  to  the  jury,  and  in  the  Court's  failure 
to  give  other  instructions.  Appellees  contend  that  the 
instructions  as  actually  given  by  the  Court  were  approved 
as  given  and  no  objections  were  in  fact  made  by  appel- 
lant at  the  time  the  instructions  were  given,  with  the 
single  exception  of  appellant's  request  that  the  Court 
instruct  the  jury  in  accordance  with  its  proposed  Instruc- 
tions 46A  through  46F  which  said  instructions  involved 
a  contrary  and  conflicting  theory  of  law,  which  appellees 
submit  was  erroneous  and  contrary  to  the  evidence  in 
the  case,  and  that  the  instructions  as  given  by  the  trial 
court  were  proper  and  legally  correct.  In  point  11  appel- 
lant charges  alleged  error  in  the  trial  court's  refusal  to 
grant  its  motion  for  a  new  trial  upon  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence.  It  is 
appellees'  contention  that  the  Court's  ruling  in  this  respect 
was  correct,  and  that  under  the  facts  and  evidence  of 
this  case,  the  trial  court's  decision  is  not  reviewable  here. 
Points  Nos.  12  and  13  charged  alleged  error  in  the  in- 
structions with  respect  to  the  period  of  time  in  which 
damages  could  be  measured.  Appellees  contend  that  the 
jury  was  correctly  instructed  on  this  point,  and  that  appel- 
lant's proposed  instruction  46A  through  46F  was  contrary 
to  the  law  and  the  evidence.  Point  14  of  appellant's  speci- 
fication of  alleged  error  challenges  the  reasonableness  of 
the  attorney's  fees  fixed  by  the  Court  in  the  sum  of  $25,- 
000.  Appellees  contend  that  the  amount  of  attorney's 
fees  so  awarded  was  reasonable,  and  that  appellant  in  its 
brief  to  this  Court  and  in  its  objections  to  the  attorney's 
fees  in  the  Court  below  has  admitted  substantially  the 
reasonableness  of  such  fee.    Point  15  of  appellant's  speci- 
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fication  of  alleg-ed  error  challenges  the  trial  court's  dis- 
position of  the  $20,000  paid  to  appellees  by  appellant's 
co-conspirators  in  consideration  of  a  covenant  not  to  sue. 
Appellees  contend  that  the  decision  of  the  trial  court  pro- 
viding for  the  deduction  of  this  sum  from  the  judgment 
of  $150,000  was  correct. 

For  convenience  of  argument  and  in  what  we  believe  to 
be  the  interest  of  orderly  presentation,  this  brief  will  treat 
the  various  points  sought  to  be  raised  herein  by  appellant 
in  the  following  order:  Point  1  pertaining  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  jury's  verdict  and  the 
Court's  ruling  on  appellant's  motions  mentioned  therein 
will  be  treated  in  section  I  of  this  brief.  Points  2,  3,  and 
4  relating  to  the  admission  of  evidence  will  be  treated  in 
section  II  of  this  brief.  Points  5  through  10  charging 
alleged  error  for  the  Court's  failure  to  adequately  give 
certain  instructions  proposed  by  appellant  at  the  com- 
mencement of  the  trial,  but  to  which  no  objection  was 
raised  at  the  time  the  Court  instructed  the  jury,  will  be 
discussed  in  Section  III  of  this  brief.  Point  11  relating 
to  the  Court's  refusal  to  grant  appellant's  motion  for  a 
new  trial,  etc.  on  the  grounds  that  the  verdict  was  not 
supported  by  legally  sufficient  evidence,  and  that  the 
verdict  was  against  the  weight  of  the  evidence  will  be 
discussed  under  Section  IV  of  this  brief.  That  portion 
of  appellant's  Point  1 1  relating  to  the  alleged  excessiveness 
of  the  damages  will  be  treated  in  Section  V  of  this 
brief  in  connection  with  the  general  argument  pertaining 
to  damages  as  will  Points  12  and  13  relating  to  the  in- 
structions of  the  Court  with  respect  to  the  measurement 
of  damages.  Point  14  of  appellant's  specification  of 
alleged  error  relating  to  the  reasonableness  or  unreason- 
ableness of  the  attorney's  fees  fixed  by  the  Court  will  be 
discussed  in  Section  VI  of  this  brief.  Point  15  relating 
to  the  trial  court's  disposition  of  the  $20,000  paid  to 
appellees  in  consideration  of  the  covenant  not  to  sue  will 
be  discussed  in  Section  VII  of  this  brief. 
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ARGUMENT. 

I. 
The  Evidence  Was  Adequate  to  Sustain  the  Finding 
of  the  Jury  That  Flintkote  Knowingly  Partici- 
pated in  an  Unlawful  Conspiracy.  The  Trial  Court 
Properly  Denied  Appellant's  Motion  to  Set  Aside 
the  Verdict.    (Error  No.  1,  App.  Br.  pp.  11,  46.) 

Preliminarily  the  Court's  attention  is  directed  to  the 
fact  that  appellant's  argument  is  dependent  upon  the  fol- 
lowing untenable  propositions: 

1.  A  request  that  this  Court  reweigh  and  reevaluate 
isolated  portions  of  the  entire  evidence  to  the  exclusion 
of  all  other  evidence  before  the  jury. 

2.  A  complete  avoidance  of  the  instructions  of  the 
Court  and  the  finding  of  the  jury  as  applied  to  that  part 
of  the  overall  conspiracy  causing  appellees'  damage, 
namely,  Flintkote's  agreement  with  appellees'  competitors 
to  destroy  their  business ;  and 

3.  A  patent  attempt  to  divert  this  Court's  attention 
from  the  knowledge  of  Flintkote  of  the  inevitable  effect 
and  unlawful  character  of  Flintkote's  act  of  destruction 
pursuant  to  its  agreement  with  appellees'  competitors 
(App.  Br.  pp.  46-60). 

Concisely  stated,  the  question  now  before  this  Court  is 
whether  there  was  any  evidence  in  the  record  supporting 
the  jury's  conclusion  that  Flintkote  knowingly  agreed  with 
appellees'  competitors  to  destroy  or  restrain  appellees' 
ability  to  compete  in  the  industry  for  the  stated  purpose 
of  aiding  the  contractors'  monopoly.  We  believe  there 
is  no  doubt  that  there  was  such  evidence  in  the  record. 
We  believe  the  evidence  is  sufficient  to  support  a  con- 
clusion by  the  jury  that  Flintkote  in  fact  had  to  have 
knowledge  not  only  of  the  immediate  phase  of  the  con- 
spiracy causing  appellees'  damage,  but  of  the  entire  con- 
spiracy and  monopoly  existing  in  the  industry  as  a  whole. 
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In  the  latter  connection  it  would  seem  clear  that  the  jury 
need  only  have  found  that  Flintkote  knowingly  partici- 
pated with  appellees'  competitors  for  the  illegal  purpose 
and  effect  of  destroying  or  restraining  appellees'  competi- 
tion— a  conspiracy  and  restraint  which  is  a  per  se  viola- 
tion of  the  Sherman  Act. 

Appellant  admits  in  its  brief  that  there  was  evidence 
tending  to  show  a  conspiracy  among  the  acoustical  con- 
tractors to  fix  prices  and  allocate  jobs  (App.  Br.  p.  47). 
It  must  also  admit  there  was  evidence  showing  a  monopoly 
of  all  accredited  and  competitive  acoustical  tile  in  the 
hands  of  said  contractors,  that  there  was  a  total  lack 
of  price  competition  among  manufacturers  of  such  acous- 
tical tile,  that  other  types  of  competition  among  acoustical 
tile  manufacturers  was  likewise  restrained  or  eliminated 
through  the  so-called  "split  selling"  policies  of  the  manu- 
facturers whereby  a  single  defendant  contractor  consti- 
tuted the  sole  outlet  for  two  otherwise  competing  lines 
of  acoustical  tile,  and  that  the  inevitable  result  and  the 
admitted  purpose  of  terminating  appellees'  only  available 
source  of  supply  was,  in  addition  to  the  destruction  of 
appellees'  competition,  to  perpetuate  and  preserve  this  non- 
competitive picture  in  the  industry  [R.  190-193,  780-781, 
837,  841-847,  981,  1011,  1075-1082,  1086-1089,  1123, 
1125-1126,  1128,  1130,  1139,  1141-1143].  Appellant  also 
does  not  deny  the  expert  and  qualified  character  of  appel- 
lees and  their  approval  of  appellees  as  an  acoustical  tile 
outlet  for  its  product  [R.  450-451,  858,  859,  943,  1031, 
1062;  Ex.  44]. 

Flintkote  does  not  and  cannot  deny  that  its  officials 
held  numerous  meetings  with  appellees'  competitors  for 
the  sole  purpose  of  discussing  their  complaint  about  appel- 
lees entering  the  acoustical  tile  business  [R.  1143-1146, 
1149-1151,  1157-1158].  The  record  shows  likewise  with- 
out dispute  that  after  agreeing  with  its  co-defendants  to 
eliminate    appellees'    competition,    an    unsatisfactory    co- 
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iefendant  contractor  was  replaced  by  another  and  inex- 
)erienced  co-defendant  contractor  as  an  outlet  for  Flint- 
cote  tile  [R.  838-839]. 

Appellant's  own  exhibit  shows  without  dispute  that 
ifter  Flintkote  agreed  to  and  did  in  fact  destroy  appellees' 
;ompetition,  its  sales  of  acoustical  tile  to  Flintkote's  co- 
;onspirators  increased  immeasurably  [Ex,  J].  There  can 
)e  no  doubt  from  the  record  that  the  evidence  including 
ill  of  the  circumstances  thoroughly  discredited  the  sole 
iefense  of  Flintkote  that  they  acted  independently  in  ter- 
ninating  appellees'  source  of  supply  and  for  the  sole  rea- 
;on  that  appellees  were  alleged  to  have  been  violating  their 
igreement  with  Flintkote  to  the  effect  that  they  would  not 
io  business  in  the  Los  Angeles  area  where  FHntkote's 
:o-conspirator  contractors  operated  [R.  202-206,  459- 
[60,  651-652,  903,  904,  1162-1164,  1176,  1186;  Exs.  2, 
5,  4,  5,  6,  44].  Flintkote  officials  obviously  intended  and 
mew  from  the  start  that  appellees'  principal  business  oper- 
itions  were  in  fact  to  be  in  the  Los  Angeles  area  [R. 
228-229,  1061,  1115-1116,  1120-1121;  Exs.  4  and  44]. 

The  record  is  utterly  devoid  of  any  evidence  whatso- 
ever even  remotely  indicating  a  sound  business  motive 
m  the  part  of  Flintkote  for  terminating  appellees'  source 
3f  supply  of  tile  unless  in  fact  it  consists  of  a  promise 
From  appellees'  competitors  to  increase  their  own  pur- 
:hases  of  such  tile  at  the  expense  of  "competing  lines"  of 
;ile  which  they  likewise  handled  [Ex.  J].  Such  a  business 
notive  obviously  would  avail  Flintkote  nothing  as  a 
iefense  here. 

The  foregoing  are  merely  examples  of  the  circumstan- 
:ial  and  other  evidence  in  the  record  which  as  a  whole 
nust,  in  the  minds  of  the  jury,  have  thoroughly  discredited 
Flintkote's  untenable  defense. 

In  its  brief  appellant  admits  that  there  is  sufficient  evi- 
ience  in  the  record  "to  support  a  conclusion  that  Flintkote 
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cut  off  th€  plaintiffs  as  a  result  of  the  activities  of  Flint- 
kote  contractors  in  complaining  to  Flintkote"  (Br.  p,  48), 
Appellant  likewise  admits  in  its  brief  (Br.  p.  52)  that 
the  meeting  between  Flintkote  and  appellees'  competitors 
admitted  to  by  Ragland  was  relevant  as  "one  circum- 
stance which  in  combination  with  others  might  show 
that  Flintkote  *  *  *  conspired  with  the  contractors." 
According  to  appellant's  own  testimony  it  would  seem 
equally  clear  that  the  repeated  meeting  reflected  therein 
between  all  of  the  top  ranking  Flintkote  officials  and 
appellees'  competitors,  for  the  purposes  hereinabove 
stated  would,  of  course,  be  even  more  relevant  to  such 
a  showing  of  conspiracy.  The  evidence  stands  un- 
controverted  that  the  sole  and  only  purpose  of  these 
latter  admitted  meetings  was  to  discuss  appellees' 
competitors'  demands  that  Flintkote  agree  to  destroy 
appellees'  ability  to  compete.  Flintkote's  entire  argu- 
ment here  as  well  as  in  other  portions  of  its  brief 
amounts  to  nothing  more  than  a  reiteration  of  its  argu- 
ment to  the  jury  which  was  repudiated  by  the  jury's 
verdict.  The  general  theories  of  law  enunciated  in  the 
cases  cited  in  appellant's  brief  (pp.  47-50)  may  be  ad- 
mitted for  purposes  of  argument  herein.  The  simple 
answer  is  that  all  of  the  principles  enunciated  there  find 
substantial  support  in  the  evidence.  Flintkote's  factual 
argument  in  this  section  of  its  brief  (pp.  46-60)  patently 
ignores  the  essential  knowledge  and  inevitable  effect  of 
its  conspiratorial  act  in  agreeing  with  appellees'  competi- 
tors to  put  appellees  out  of  business.  Other  parts  of 
their  argument  with  respect  to  the  admissibility  of  Rag- 
land's  admissions  pertaining  to  other  meetings  between 
Flintkote  and  certain  of  appellees'  competitors  will  be 
treated  hereinafter  under  a  separate  heading. 

The  law  on  the  subject  is  clear: 

"It  was  not  incumbent  on  the  government  to  prove 
that  each  defendant  participated   in  that  conspiracy 
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in  all  of  its  ramifications,  for,  in  order  that  one  be 
found  guilty  as  a  conspirator,  it  need  only  be  shown 
that,  with  knowledge  of  the  existence  of  the  con- 
spiracy, he  knowingly  performed  an  act  designed  to 
promote  or  aid  in  the  attainment  of  the  object  of 
that  known  conspiracy.  Craig  v.  U.  S.,  9  Cir.,  81 
F.  2d  816,  822,  certiorari  dismissed  298  U.  S.  637, 
56  S.  Ct.  670,  80  L.  Ed.  1371,  certiorari  denied 
298  U.  S.  690,  56  S.  Ct.  959,  80  L.  Ed.  1408;  John- 
son V.  U.  S.,  9  Cir.,  62  F.  2d  32,  34-35;  Marcante  v. 
U.  S.,  10  Cir.,  49  F.  2d  156,  157." 

United  States  v.  National  City  Lines,  186  F.  2d 
562;  cert.  den.  71  S.  Ct.  735;  341  U.  S.  916. 

"The  criterion  to  be  employed  in  determining 
whether  concerted  action  is  such  as  to  come  within 
condemnation  of  Sherman  Anti-trust  Act  is  the  effect 
which  the  action  has  upon  fair  competition,  and,  if 
concerted  action  destroys  competition,  it  is  unlawful. 
Sherman  Anti-Trust  Act,  §  1,  15  U.  S.  C.  A." 

United  States  v.  Socony-Vacuum  Oil  Co.,  105  F. 
2d  809. 

"A  conviction  resting  solely  upon  circumstantial 
evidence  is  not  an  innovation.  It  is,  we  think,  well 
established  that  the  proof  and  evidence  in  an  anti- 
trust conspiracy  case  is,  in  most  cases,  circumstantial. 
Proof  of  a  formal  agreement  is  unnecessary,  and 
were  the  law  otherwise  such  conspiracies  would 
flourish;  profit,  rather  than  punishment,  would  be 
the  reward.  See  American  Tobacco  Co.  v.  U .  S., 
6  Cir.,  147  F.  2d  93,  affirmed  328  U.  S.  781,  66 
S.  Ct.  1125,  90  L.  Ed.  1575.  As  stated  in  Inter- 
state Circuit,  Inc.  v.  United  States,  306  U.  S.  208, 
221,  59  S.  Ct.  467,  472,  83  L.  Ed.  610,  'As  is  usual 
in  cases  of  alleged  unlawful  agreements  to  restrain 
commerce,    the    government    is    without    the    aid    of 
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direct  testimony  that  the  distributors  entered  into 
any  agreement  with  each  other  *  *  *,  In  order 
to  estabHsh  agreement  it  is  compelled  to  rely  on  the 
inferences  drawn  from  the  course  of  conduct  of  the 
alleged  conspirators." 

C-O-Two  Fire  Equipment   Co.   v.    United  States, 
197  R  2d  489  (C.  C  A.  9th). 

In  a  recent  criminal  case  decided  by  this  Court  the  same 
contentions  were  made  as  here,  namely,  that  there  was 
insufficient  evidence  to  support  the  conviction  of  a  union 
representative  who  did  not  compete  with  the  plumbing 
contractors  defendants  to  fix  prices  and  eliminate  com- 
petition. There  a  plumbing  contractor  in  Nevada  had 
obtained  a  particular  plumbing  contract  for  the  now  de- 
funct Las  Vegas  race  track.  Two  of  the  competing  con- 
tractors attempted  to  retrieve  this  contract  for  members 
of  the  conspiracy,  by  utilizing  the  services  of  a  union  rep- 
resentative named  Alsup.  This  Court  found  no  difficulty 
in  connecting  Alsup  to  the  plumbing  contractor  conspiracy. 
In  its  opinion  this  Court  stated : 

"In  Sylvester's  presence  they  asked  Alsup  to  pro- 
tect them.  Alsup  readily  furnished  plumbers  to 
Sylvester  on  another  project  for  the  Atomic  Energy 
Commission  at  the  same  time  he  refused  to  furnish 
plumbers  to  work  at  the  race  track.  The  jury  could 
rightfully  infer,  and  so  did  that,  Alsup's  actions  were 
in  favor  of  the  pleas  of  the  plumbing  contractors 
that  they  be  protected." 

Las   Vegas  Merchant  Plumbers  Ass'n  v.    United 
States,  210  F.  2d  732. 

It  would  seem  difficult  to  distinguish  the  position  of 
Alsup  in  this  case  from  that  of  FHntkote  even  under  the 
latter's  own  position  on  this  appeal,  since  there,  as  here, 
Alsup  controlled  the  sole  means  of  eliminating  Sylvester's 
competition  by  depriving  Sylvester  of  the  means  of  com- 
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>etlng;  namely,  necessary  union  labor.  Here  Flintkote 
A^as  prevailed  upon  pursuant  to  admitted  pleas  from  appel- 
ants  co-conspirators  to  withdraw  appellees'  sole  source 
Df  supply  of  material  which  alone  could  prevent  appellees' 
:ompetition  with  the  co-conspirator  acoustical  tile  con- 
tactors in  the  area. 

Dne    Joining    Subsequent    to    Original    Conspiracy 
[s   Liable   for   Preceding   Acts   of    Co-conspirators. 

A  co-conspirator  who  knowingly  joins,  aids,  or  abets 
1  pre-existing  conspiracy  becomes  liable  for  the  acts  and 
[labilities  of  his  co-conspirators  done  or  made  prior  to 
[lis  entrance  into  the  conspiracy.  This  has  been  the  uni- 
form rule  in  the  Ninth  Circuit  and  elsewhere.  Thus,  in 
Roberts  v.  United  States,  248  Fed.  873  (C.  C.  A.  9th), 
cert.  den.  247  U.  S.  55,  it  was  held  that  the  statements 
of  the  original  conspirators  could  be  received  against  a 
co-conspirator  who  joined  in  the  common  purpose  after 
the  declarations  were  made.  The  common  purpose  here 
was  admittedly  to  put  appellees  out  of  business  and  thus 
maintain  the  monopoly  of  their  competitors.  In  that  case 
the  defendant  was  indicted  for  entering  into  a  conspiracy, 
to  extort  money  from  an  alleged  violator  of  the  White 
Slave  Act  by  impersonating  an  officer  of  the  United  States. 
The  Court  stated   (p.  80) : 

"We  do  not  find  that  the  admission  of  evidence  re- 
lating to  matters  that  occurred  prior  to  Roberts' 
connection  with  the  case  was  in  any  way  prejudicial 
to  the  defendant  Roberts.  This  evidence  was  purely 
introductory,  and  was  only  significant  in  the  light 
of  the  testimony  relating  to  the  proceedings  in  which 
the  defendant  Roberts  afterwards  participated.  Be- 
sides, the  evidence  zuas  admissible  under  the  familiar 
rule  that,  where  a  person  enters  into  a  conspiracy 
after  its  formation,  the  acts  and  declarations  of  the 
other  conspirators  before  he  entered  are  admissible 
against  him." 
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That  the  rule  has  always  been  thus  is  shown  :by  the  case 
of  Lincoln  v.  Clafin,  7  Wall.  132,  involving  a  conspracy 
to  •defraud  where  the  Court  stated  '(p.  138):: 

"*  *  *  but  the  Court  held  that  it  was  sufficierrt 
to  -show  that  he  subsequently,  with  knowledge  -of  the 
fraud,  became  a  party  to  it ;  that  subsequent  -partici- 
pation in  the  fraud  and  its  fruits  was  as  effective 
to  charge  him,  as  preconcert  and  combination  for  its 
execution.  In  thus  hiolding  we  perceive  no  error 
*  *  *.  If,  knowing  the  fraud  contrived,  he  aided 
in  its  execution,  and  shared  its  proceeds,  he  was 
chargeable  with  all  of  its  consequences,  and  could 
be  treated  and  pursued  as  an  original  party.  Every 
act  of  each  in  furtherance  of  the  common  design  was 
in  contemplation  of  law  the  act  of  both.     *     *     *" 

It  is  settled  beyond  controversy  that  an  agreement  in 
order  to  be  a  violation  of  the  act  need  aaot  be  expressed, 
but  may  be  and  usually  is  "implied  from  a  course  of 
dealing  or  other  circumstances."  {United  St.aftes  v.. 
Schrader's  Son,  Inc.,  252  U.  S.  85,  89.) 

In  the  instant  case  the  basic  question  so  far  as  Flintkote 
is  concerned  is  the  purpose  of  Flintkote  in  terminating 
appellees'  only  source  of  supply  of  acoustical  tile.  'There- 
fore, the  validity  or  invalidity  of  such  a  defense  itself 
must  be  decided  upon  the  basis  of  the  inferences  drawn 
by  the  jury  from  all  of  the  circumstances  surrounding  the 
act  of  termination.  These  circumstances  must,  of  neces- 
sity, include  the  persuasion  exerted  upon  Flintkote  by 
the  other  co-conspirators,  who  were  competitors  of  appel- 
lees, and  who  are  shown  to  have  lodged  their  objections 
to  appellees  entering  the  business  of  acoustical  tile  con- 
tracting work  to  the  appellant,  Flintkote.  These  objecting 
co-conspirators  sought  to  prevail  upon  Flintkote  to  per- 
form the  act  of  terminating  appellees'  source  of  supply  for 
a  purpose.     The  sole  purpose  has  been  shown  in  the  evi- 
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dence  and  found  by  the  jury  under  explicit  instructions 
to  be  the  elimination  of  appellees'  competition  and  the 
effect  of  this  competition  upon  a  fixed,  non-competitive 
scheme  of  price  fixing  and  bid  allocation  among  the  co- 
conspirators participating  therein.  Likewise,  there  can 
be  little  doubt  from  the  evidence  that  Flintkote  had  to 
know  the  monopolistic  position  of  its  co-conspirators  with 
respect  to  their  control  of  available  sources  of  A.  M.  A. 
approved  competitive  acoustical  tile.  There  is  other  evi- 
dence pertaining  to  this  basic  purpose  and  effect.  This 
evidence  stems  from  the  prolonged  negotiations  between 
Flintkote  and  the  appellees  which  lead  up  to  appellees  being 
given  the  Flintkote  line  of  acoustical  tile.  The  fact  that 
such  pressure  had  been  brought  to  bear  was  admitted  at 
the  final  conference  between  appellees  and  the  Flintkote 
officials  at  which  appellees  were  notified  that  Flintkote 
would  no  longer  sell  them  acoustical  tile  [R.  1096-1097]. 
Appellant  through  its  own  witnesses  affirmatively  intro- 
duced evidence  of  numerous  meetings  between  Flintkote 
officials  and  appellees'  competitors  for  the  sole  purpose 
of  discussing  these  competitors  desire  to  have  Flintkote 
aid  them  in  destroying  appellees  competition. 

Behind  this  backdrop  of  evidence  the  real  purpose  and 
intent  has  been  shown  by  the  activities  of  the  co-conspira- 
tors by  way  of  price  fixing  and  bid  allocation  among 
themselves  on  a  non-competitive,  fraudulent  basis.  The 
inference  is  inescapable  from  this  latter  evidence  that  any 
outside  competitor  would  disrupt  this  carefully  laid  and 
effective  non-competitive  plan.  From  all  of  the  evidence 
the  inference  to  be  drawn  was,  as  charged  in  the  com- 
plaint, that  the  sole  reason  for  Flintkote's  act  of  ter- 
minating appellees'  source  of  supply  was  the  protection 
of  the  existing  monopolistic  situation  among  the  acoustical 
tile  contractors  named  as  co-conspirators  herein,  and  was 
the  result  of  an  agreement  (coerced  or  otherwise)  between 
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Flintkote  and  said  co-conspirators  to  eliminate  appellees' 
competition  in  the  industry. 

It  is  so  well  established  as  to  hardly  need  citations  that 
participation  in  a  conspiracy  may  be  proved  by  circum- 
stantial evidence.  The  mere  commission  of  an  overt  act 
has  been  held  to  be  sufficient  to  submit  to  the  jury  the 
question  of  whether  the  defendant  was  a  party  to  the 
unlawful  design,  providing  the  overt  act  was  of  a  type 
which  had  for  its  purpose  or  necessary  effect  the  assisting 
in  the  accomplishment  of  the  illegal  design  and  purpose. 

Likewise,  participation  in  a  conspiracy  at  its  inception 
and  knowledge  of  specific  details  of  the  conspiracy  have 
never  been  held  to  be  essential  in  order  to  hold  a  conspira- 
tor joining  the  conspiracy  subsequent  to  its  formation. 
The  cases  go  so  far  as  to  hold  that  the  late  joining  con- 
spirator need  not  have  known  or  have  met  his  fellow 
co-conspirators.  He  need  only  knowingly  participate  in, 
aid  or  abet  a  single,  illegal  aspect  of  the  overall  general 
purpose  and  design  of  the  conspiracy.  In  the  instant  case 
the  inevitable  effect  of  Flintkote's  act  in  terminating  appel- 
lees' source  of  supply  was  to  eliminate  their  competition 
with  the  co-conspirators  named  herein.  The  illegality 
of  this  act,  if  performed  as  a  result  of  an  agreement  or 
understanding  with  one  or  more  of  said  co-conspirators, 
would  be  clear.  The  circumstantial  and  direct  evidence 
mentioned  hereinabove,  it  is  submitted,  is  sufficient  to 
justify  the  jury's  verdict  without  more. 

Regarding  the  fact  that  knowledge  of  specific  details 
is  not  essential  to  make  one  joining  the  conspiracy  late 
liable,  see  Cal-Cutt  v.  Gerig,  171  Fed.  220,  involving  a  suit 
to  recover  damages  on  the  ground  that  the  defendants  had 
entered  into  an  illegal  conspiracy  to  force  plaintiff's  min- 
strel show  out  of  town  by  using  threats  and  violence. 
There  the  Circuit  Court  of  Appeals  held  that: 

"All  those  who  participated  in  the  unlawful  vio- 
lence  inflicted  upon   the   plaintiff   are   equally   liable 


as  co-conspirators,  regardless  of  whether  they  were 
original  parties  thereto  or  not." 

Cal-Cutt  V.  Gerig,  171  Fed.  220. 

Knowing  participation  in  the  form  of  an  affirmative  act 
in  furtherance  of  any  illegal  aspect  of  the  conspiracy 
is  sufficient  to  hold  a  co-conspirator.  {United  States  v. 
Spadafara,  181  F.  2d  955  (cert.  den.  71  S.  Ct.  233.) 
In  a  Ninth  Circuit  Court  of  Appeals  decision,  Nye  & 
Nissen  v.  United  States,  168  F.  2d  846,  affirmed  69 
Sup.  Ct.  766,  the  above  doctrine  was  followed,  and  the 
Ninth  Circuit  Court  of  Appeals  further  held  that  once 
the  existence  of  a  conspiracy  is  established,  only  slight 
evidence  may  be  sufficient  to  connect  an  individual  with 
the  conspiracy,  citing  Meyers  v.  United  States,  94  F.  2d 
433,  and  Phelps  v.  United  States,  160  F.  2d  858. 

See  also,  Alaska  Steamship  Co.  v.  International  Long- 
shoremen's Association,  236  Fed.  964;  Fowler  v.  United 
States,  273  Fed.   15   (C.  C.  A.  9th). 

In  the  instant  case  we  think  it  clear  that  the  jury  could 
have  found  that  Flintkote  was  promised  and  received  con- 
sideration for  its  conspiratorial  acts  in  furtherance  of  the 
conspiracy  in  the  form  of  added  purchases  of  tile  by  its 
co-conspirators  to  compensate  for  Flintkote's  loss  of  sales 
to  appellees.  However,  benefit  or  detriment  to  a  co-con- 
spirator is  not  essential.  In  Patterson  v.  United  States, 
222  Fed.  599,  620,  the  Court  stated: 

"We  have  seen  that  conspiracies  in  restraint  of 
trade  in  commerce  are  not  confined  to  conspiracies  by 
competitors,  or  on  behalf  of  a  competitor  against  a 
competitor.  It  is  not  even  necessary  that  the  execution 
of  the  conspiracy  be  of  any  benefit  to  the  conspira- 
tors. It  is  sufficient  that  it  zmll  restrain  interstate 
trade  or  commerce  of  the  person  conspired  against/' 
(Emphasis  added.) 
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The  above  principle  was  aptly  described  in  the  case  of 
Cape  Code  Food  Products  v.  Nafl  Cranberry  Ass'n  (D. 
C.  Mass.,  1954),  119  Fed.  Supp.  900-910,  wherein  a 
banker  was  convicted  of  assisting  certain  cranberry  mer- 
chants and  processers  in  eliminating-  a  competitor's  com- 
petition. To  the  same  effect  see  Darnell  v.  Markwood, 
220  F.  2d  374. 

In  conformity  with  the  above  principles  the  cases  are 
numerous  which  hold  that  knowing  participation  in  an 
illegal  object  of  the  conspiracy  by  an  individual  co-con- 
spirator is  sufficient  to  hold  him  liable  as  a  co-conspirator. 
See  for  example  Marino  v.  United  States  (C.  A.  A.  9th), 
91  F.  2d  691,  699,  where  the  Court  stated: 

"The  court  also  instructed  the  jury  that  if  appel- 
lant Gullo  'gave  the  use  of  his  premises  for  the  land- 
ing or  the  storage  of  the  alcohol,  he  assisted  in  the 
enterprise,'  and  that  it  seemed  to  the  court  that  it 
would  not  be  a  violent  inference  to  infer  that  appellant 
Gullo  had  knowledge  of  the  conspiracy.  We  believe 
the  inference  is  correct.  It  is  highly  improbable  that 
Gullo  could  permit  such  use  of  his  premises,  without 
knowing  that  the  men  who  stored  the  alcohol  had 
agreed  to  defraud  the  United  States.  Of  course  the 
court  instructed  the  jury  that  his  comment  on  the 
evidence  was  'in  no  sense  controlling  upon'  the  jury. 

"A  very  similar  instruction  was  given  regarding 
defendant  Spooner.  We  likewise  believe  it  to  be  cor- 
rect. Finally,  each  of  the  appellants  contends  that 
there  is  no  substantial  evidence  to  support  the  ver- 
dicts. We  have  set  forth  the  portion  which,  if  be- 
heved,  is  pertinent.  Each  contends  that  there  is  no 
proof  of  knowledge. 

"The  evidence  related  shows  that  appellant  Spooner 
assisted  in  the  actual  unloading  of  the  alcohol.    Under 
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the  circumstances,  it  was  a  proper  inference  to  infer 
that  Spooner  knew  that  there  was  an  agreement  to 
smuggle  the  alcohol  into  this  country  and  thus  de- 
fraud the  United   States. 

"With  respect  to  appellant  Machado,  the  proof 
showed  that  he  helped  unload  the  alcohol  and  stored 
it  on  his  property.  Under  the  circumstances,  knowl- 
edge on  his  part  could  be  properly  inferred. 

"The  jury  could  have  properly  inferred  that  appel- 
lant Marino  was  a  principal  conspirator  by  agreeing 
to  the  use  of  the  boat  for  which  he  received  freight 
tribute, 

"As  to  Gullo,  the  evidence  is  meager,  though  we 
believe  sufficient.  It  is  true  that:  'The  failure  of 
a  person  to  prevent  the  carrying  out  of  a  conspiracy, 
even  though  he  has  the  power  so  to  do,  will  not  make 
him  guilty  of  the  offense  without  further  proof  that 
he  has  in  some  affirmative  way  consented  to  be  a 
party  thereto.'  Weniger  v.  United  States  (C.  C.  A. 
9),  47  F.  (2d)  692,  693.  But  here,  Gullo  permitted 
his  premises  to  be  used  for  storage  and  the  re- 
canning  of  alcohol.  Such  permission  aided  the  pur- 
pose of  the  conspiracy,  and  as  we  have  said,  the 
jury  could  properly  infer  knowledge. 

"We  find  no  error  affecting  the  substantial  rights 
of  appellants. 

"Affirmed." 

One  knowingly  taking  part  in  carrying  iconspiracy  into 
effect  is  a  party  thereto,  though  he  joined  at  a  later  stage 
or  took  minor  part  or  may  not  have  known  all  conspira- 
tors. 

Mendelson  v.  United  States,  60  F.  2d  532. 
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The  law  requires  no  more  than  affirmative  action  on 
the  part  of  a  conspirator  to  carry  an  illegal  purpose  into 
effect  to  hold  him  as  such. 

Marino  v.  United  States,  supra; 

United  States  v.  Empire  Hat  and  Coat  Mfg.  Co., 
47  F.  2d  395 ; 

Curley  v.  United  States,  160  F.  2d  229. 

"It  was  enough  that,  knowing  that  concerted  action 
was  contemplated  and  invited,  the  distributors  gave 
their  adherence  to  the  scheme  and  participated  in  it. 
*  *  *  It  is  elementary  that  an  unlawful  conspiracy 
may  be  and  often  is  formed  without  simultaneous 
action  or  agreement  on  the  part  of  the  conspirators.' 
Interstate  Circuit  v.  United  States,  306  U.  S.  208, 
225,  227,  59  S.  Ct.  467,  474,  83  L.  Ed.  610." 

Goldman  Theatres  v.  Loew's,  et  al.,  150  F.  2d  738. 

See  also  to  the  same  effect: 

Paramount    Film    Distributing    Corp.    v.    Village 
Theatre,  228  F.  2d  721 ; 

American  Tobacco  Co.  v.  United  States,  328  U.  S. 
781; 

Rocona  v.  Guy  F.  Atkinson  Co.,  173  F.  2d  661 
(C.  C.  A.  9th). 

Compulsion  or  Coercion  of  Co-conspirator  Upon  Flintkote 
Is  No  Defense  to  Flintkote's  Illegal  Act  in  Terminating 
Appellees'  Source  o£  Supply. 

In  United  States  v.  Paramount  Pictures,  et  al.,  66  Fed. 
Supp.  323,  352,  the  minor  distributor  defendants  (in- 
cluding Universal  and  Columbia)  sought  special  consid- 
eration on  the  ground  that  they  had  been  compelled  by 
the  large  exhibitor  defendants  in  that  case  to  accede  to 


the  condemned  plan  of  distribution.     In  answer  to  that 
contention  the  Court  stated: 

''The  defendants  argue  that  these  privileges  granted 
to  the  circuits  flow  from  their  negotiations  with  the 
individual  theatre-owners  rather  than  from  a  stan- 
dard policy  of  discrimination  deliberately  pursued  by 
them.  This  is  perhaps  true,  but  the  result  is  the  same 
whether  the  bargaining  power  of  the  large  exhibi- 
tors forces  upon  the  distributors  a  discriminatory 
policy,  or  whether  the  latter  voluntarily  carry  such 
a  policy  into  effect.  Acquiescence  in  an  unreason- 
able restraint,  violates  the  Sherman  Act." 

The  Supreme  Court  in  the  same  case  expressly  stated 
with  regard  to  this  contention  of  the  minor  defendants: 

"There  is  some  suggestion  on  this  as  well  as  on 
other  phases  of  the  case  that  large  exhibitors  with 
whom  defendants  dealt  fathered  the  illegal  practices 
and  forced  them  onto  the  defendants.  But  as  the 
District  Court  observed,  that  circumstance  if  true 
does  not  help  the  defendants.  For  acquiescence  in 
an  illegal  scheme  is  as  much  a  violation  of  the  Sher- 
man Act  as  the  creation  and  promotion  of  one." 

United  States  v.  Paramount  Pictures,  334  U.   S. 
131,  161,  68  S.  Ct.  915,  931. 

The  conclusive  answer  here,  of  course,  is  that  the  jury 
found  as  a  fact  that  Flintkote  did  knowingly  aid,  abet, 
and  join  a  conspiracy  to  prevent  appellees  from  competing 
with  Flintkote's  co-conspirators  in  the  sale  and  installa- 
tion of  acoustical  tile. 
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IT. 
There  Was  No  Error  Committed  by  the  Trial  Court 
in  the  Admission  of  Evidence.  The  Alleged  Errors 
Urged  Here  Were  Waived  by  Appellant  and  Were 
Not  Prejudicial.  (Specification  of  Error  Nos.  2, 
3,  4.) 

Under  this  portion  of  its  brief  commencing  at  page  61 
appellant  first  contends  that  prejudicial  error  was  com- 
mitted in  connection  with  the  admission  of  evidence  re- 
lating to  the  price  fixing  and  bid  allocation  scheme  prac- 
ticed by  its  co-conspirators.  Appellant  objected  to  the 
admission  of  this  testimony  on  the  ground  that  Flintkote 
had  not  been  connected  with  the  conspiracy.  The  Court 
admitted  this  evidence  subject  to  a  motion  to  strike  in 
the  event  appellees  failed  to  connect  Flintkote  to  the  con- 
spiracy [R.  293].  At  the  end  of  the  appellees'  case  Flint- 
kote moved  to  strike  the  same  testimony  on  the  same 
ground,  namely,  that  there  was  no  evidence  in  the  record 
connecting  Flintkote  to  an  illegal  conspiracy  [R.  714]. 
This  motion  was  made  simultaneously  and  in  connection 
with  Flintkote's  motion  to  dismiss  or  in  the  alternative 
for  a  directed  verdict  [R.  714].  Both  motions  were  over- 
ruled by  the  trial  court  and  Flintkote  thereafter  pro- 
ceeded to  introduce  defense  evidence. 

At  the  close  of  all  of  the  evidence  appellant  renewed 
its  motion  for  a  directed  verdict  as  well  as  its  motion 
to  strike  certain  parts  of  the  evidence.  This  latter  motion 
to  strike,  however,  was  limited  solely  to  the  testimony  of 
Lysf  jord  with  respect  to  Ragland's  admissions.  The  testi- 
mony sought  to  be  stricken  occurs  along  with  other  mat- 
ters on  pages  474  to  480  of  the  record  [R.  1214-1215]. 

The  general  principles  of  law  applicable  here  are  as 
follows : 

First,  Rule  43,  Rules  of  Civil  Procedure,  28  U.  S.  C.  A. 
728,  et  seq.,  provides  that  the  rules  of  evidence  are  to  be 
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construed  in  favor  of  the  reception  of  evidence  in  accord- 
ance with  the  most  convenient  method  prescribed  in  any 
of  the  statutes,  rules,  or  principles  applying  to  the  ad- 
missibility of  evidence.  Similarly,  where  the  judgment 
is  for  a  plaintiff  and  the  whole  evidence,  with  all  infer- 
ences the  jury  could  have  drawn  from  it,  was  insufficient 
to  support  a  verdict  for  defendants,  the  judgment  should 
not  be  reversed  although  there  may  have  been  errors  in 
ruling  on  the  evidence  or  in  charges  given  or  rejected. 

Rule  61,  Federal  Rules  of  Civil  Procedure,  relating  to 
harmless  error  provides : 

"No  error  in  either  the  admission  or  the  exclusion 
of  evidence  and  no  error  or  defect  in  any  ruling  or 
order  or  in  anything  done  or  omitted  by  the  court 
or  by  any  of  the  parties  is  ground  for  granting  a  new 
trial  or  for  setting  aside  a  verdict  or  for  vacating, 
modifying  or  otherwise  disturbing  a  judgment  or 
order,  unless  refusal  to  take  such  action  appears  to 
the  court  inconsistent  with  substantial  justice.  The 
court  at  every  stage  of  the  proceeding  must  disre- 
gard any  error  or  defect  in  the  proceeding  which  does 
not  affect  the  substantial  rights  of  the  parties." 

The  granting  or  denying  of  appellant's  motions  at  the 
end  of  the  plaintiff's  case  in  the  Court  below  was  dis- 
cretionary with  the  trial  judge  and  the  Court's  discretion 
should  be  regulated  not  merely  by  an  alleged  lack  of  evi- 
dence at  that  time,  but  by  the  probabilities  of  whether  such 
evidence  will  arise  before  the  whole  evidence  is  in  at 
the  end  of  the  case.  (Bates  v.  Miller  (1943),  133  F.  2d 
645;  cert.  den.  63  S.  Ct.  1446.)  It  is  the  accepted  and 
better  practice  to  defer  such  rulings  until  the  close  of 
the  case. 

Guess  V.  Baltimore  &  O.  R.  Co.,  191  F.  2d  967; 

Wright  v.  Paramount,  etc.,  97  Fed.  Supp.  833. 
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It  is  equally  clear  that  having  proceeded  with  its  defense 
evidence  after  its  motion  to  strike  and  to  dismiss  were 
overruled  at  the  end  of  plaintiff's  case,  Flintkote  waived 
such  motions  except  insofar  as  the  subject  matter  of  the 
same  were  covered  or  referred  to  in  its  motion  to  strike 
and  for  a  directed  verdict  at  the  end  of  all  of  the  evi- 
dence. Flintkote's  motion  at  this  latter  stage  of  the  pro- 
ceedings is  as  follows  [R.  1214-1215]  : 

"Mr.  Black:  At  this  time,  if  the  Court  please,  we 
wish  to  renew  our  motion  for  a  directed  verdict  in 
favor  of  the  defendant  *  *  *  on  the  ground  there 
is  no  evidence  to  connect  the  defendant  to  a  knowing 
participation  in  a  conspiracy  that  is  competent. 

"And  in  that  connection,  we  renew  our  motion  to 
strike  the  testimony  of  the  plaintiff  Lysfjord  as  to 
Mr.  Ragland's  alleged  admissions  contained  in  pages 
381  and  387  of  the  transcript." 

Appellee  Waldron's  testimony  regarding  these  same  admis- 
sions of  Ragland  were  not  covered  by  appellant's  mo- 
tion to  strike.  Waldron's  testimony  appears  at  pages 
261,  262,  263,  269,  and  270  of  the  Record.  Nor  did 
said  motion  cover  the  numerous  documents  [Exs.  18-37] 
relating  to  price  fixing  and  bid  allocation  among  Flint- 
kote's co-conspirators  or  the  identifying  and  explanatory 
oral  testimony  of  the  appellees  regarding  this  evidence. 
Each  of  appellant's  own  witnesses  were  examined  on  the 
latter  matters  as  will  be  shown  hereinafter.  Appellant's 
objection  to  the  admission  of  evidence  must,  by  this  Court, 
be  limited,  therefore,  to  the  evidence  sought  to  have  been 
stricken  by  its  motion  made  at  the  conclusion  of  the  case, 
namely,  to  the  fragmentary  bit  of  appellee  Lysfjord's 
testimony  at  pages  474  to  480  of  the  printed  record.  Like- 
wise, the  question  of  whether  or  not  appellant  was  preju- 
diced must  be  decided  at  this  point  in  the   light  of  all 


)f  the  evidence  in  the  record,  and  the  trial  court's  ruling 
hereon  would  not  seem  to  be  reviewable  by  this  Court  in 
;he  absence  of  a  clear  showing  of  an  abuse  of  discretion 
0  the  prejudice  of  appellant.  Since  the  motion  to  set  aside 
he  judgment  here  was  based  upon  the  weight  of  the 
evidence  and  alleged  errors  in  the  admission  of  evidence 
'which  in  any  event  were  not  prejudicial  and  which  were 
vaived)  there  would  seem  to  be  no  basis  for  this  Court's 
iisturbing  the  judgment  below. 

\.  The  Evidence  Regarding:  (1)  Bid  Allocation  and  Price 
Fixing  Among  the  Contractor  Defendants,  and  (2)  Rag- 
land's  Admission  of  the  Overt  Acts  of  Krause,  Newport, 
and  Howard  Was   Admissible. 

In  the  case  of  International  Indemnity  Co.  v.  Lehman, 
28  F.  2d  1  (cert.  den.  49  S.  Ct.  83),  the  Court  held: 

"The  rule  we  deduce  from  these  cases  is  that  an 
admission  of  one  conspirator,  if  made  during  the  life 
of  the  conspiracy,  is  admissible  against  a  joint  con- 
spirator, when  it  relevantly  relates  to  and  is  'in  fur- 
therance of  the  conspiracy.'  Construing  the  expres- 
sion 'in  furtherance  of  the  conspiracy'  reference  is 
not  to  the  admission  as  such,  but  rather  to  the  act 
concerning  which  the  admission  is  made;  that  is  to 
say,  if  the  act  or  declaration,  concerning  zvhich  the 
admission  or  declaration  is  made,  he  in  furtherance 
of  the  conspiracy,  then  it  may  he  said  that  the  ad- 
mission is  in  furtherance  of  the  conspiracy."  (Italics 
suppHed.) 

See  also  Vitagraph,  Inc.  v.  Perelman,  95  F.  2d  142 
(C.  C.  A.  2,  1936),  involving  a  Sherman  Act  suit. 

In  Pan-American  Petroleum  Co.  v.  United  States,  9  F. 
2d  161  (C.  C.  A.  9,  1926),  affirmed  273  U.  S.  456,  the 
Court  expressly  recognized  that  an  agent  may  bind  the 
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corporation  by  his  admissions  and  declarations  although 
they  relate  to  past  events  and  transactions.  In  so  holding 
the  Court  stated  (p.  169)  that: 

"There  can  be  no  question  but  that  the  declarations 
of  an  officer  or  agent  of  a  corporation,  even  though 
they  consist  of  a  narrative  of  past  facts,  may,  under 
appropriate  circumstances,  be  admitted  in  evidence 
against  the  corporation,  nor  does  the  admissibility  of 
such  declarations  necessarily  depend  upon  the  length 
of  time  that  has  elapsed  between  the  occurrences  and 
the  declarations,  10  R.  C.  L.  978." 

In  the  case  of  Clime  v.  United  States,  159  U.  S.  590, 
the  Court  expressly  recognized  that  it  was  familiar  law 
that  where  a  case  rests  partially  or  even  wholly  upon  cir- 
cumstantial evidence,  much  discretion  is  left  to  the  trial 
court,  and  its  ruling  will  be  sustained,  if  the  testimony 
which  is  admitted  tends  even  remotely  to  establish  the  ulti- 
mate fact.  Here  one  ultimate  fact  was  Flintkote's  pur- 
pose. 

In  Reeder  v.  United  States,  262  Fed.  36,  and  in  the 
cases  cited  therein  for  the  proposition,  the  Court  stated 
with  respect  to  evidence  similar  to  that  objected  to  here, 
that: 

"An  examination  of  this  record  discloses  that  all 
of  this  testimony  had  relation  to  the  common  pur- 
poses of  violating  the  statute  *  *  *  and  that  these 
organizations  were  working  with  defendants  in  car- 
rying out  the  intents  and  purposes  of  the  alleged 
conspiracy.  The  act  of  such  organizations  in  further- 
ance of  the  common  purpose  is  evidence  against  all 
co-conspirators;  and  this  is  so  though  the  conspirator 
committing  the  act  was  not  a  defendant  in  the  case 
being  tried.  Chine  v.  United  States,  159  U.  S. 
590,  Eisenhower  v.  United  States,  256  F.  842." 
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Finally,  In  the  case  of  Delaney  v.  United  States,  263  U. 
S.  856  (per  Mr.  Justice  McKenna),  the  Supreme  Court 
stated : 

"The  only  exception,  however,  was  to  the  testimony 
given  by  one  of  the  conspirators  of  what  another  one 
of  the  conspirators  (the  latter  being  dead)  had  told 
him  during  the  progress  of  the  conspiracy.  We  think 
the  testimony  was  competent  and  within  the  ruling 
of  the  cases  (citing  cases).  And  it  has  been  said 
that  the  extent  to  which  evidence  of  that  kind  is 
admissible  is  much  in  the  discretion  of  the  trial  judge. 
*  *  *  We  do  not  think  the  discretion  was  abused 
in  this  case." 

We  submit  that  the  evidence  clearly  shows  that  Ragland 
and  other  Flintkote  officials  were  in  fact  unnamed  co- 
conspirators in  the  case — the  defendants,  Krause,  New- 
port,  and   Howard   were   named   conspirators. 

Even  where  evidence  of  a  crime,  other  than  that  with 
which  defendant  is  charged,  tends  to  throw  light  on  a 
particular  fact  or  to  explain  conduct,  the  trial  court  has 
a  discretion  as  to  admitting  that  evidence,  which  a  re- 
viewing Court  will  not  ordinarily  interfere  with.  {United 
States  V.  Seho,  101  V.  2d  889.) 

In  a  conspiracy  case  wide  latitude  is  allowed  in  present- 
ing evidence,  and  it  is  within  the  discretion  of  the  trial 
court  to  admit  evidence  which  even  remotely  tends  to 
establish   or    explain    the    conspiracy    charged. 

Phelps  V.  United  States,  8  Cir.,  160  F.  2d  858; 

Egan  v.  United  States,  8  Cir.,  137  F.  2d  369 
(cert.  den.  320  U.  S.  788,  64  S.  Ct.  195,  88  L. 
Ed.  474). 
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In  Vilson  v.  United  States,  61  F.  2d  901 — a  Ninth 
Circuit   opinion — this    Court  held   that: 

"The  common  object  of  the  associated  persons 
forms  a  part  of  the  res  gestae  and  evidence  was  ad- 
missible even  though  conspiracy  was  not  charged 
*  *  *  all  of  which  was  for  the  jury's  considera- 
tion in  determining  the  guilt  or  innocence  *  *  * 
as  an  aider  or  abetter.  He  was  guilty  as  a  prin- 
cipal." 

Again,  in  Flanagan  v.  Provident  Life  &  Accident  Ins.  Co., 
22  F.  2d  136,  the  Circuit  Court  there  observed: 

"There  can  be  no  well  defined  rule  as  to  what  is 
properly  admissible  as  a  part  of  the  res  gestae  in  all 
cases,  and  in  passing  on  the  question  in  each  in- 
dividual case  the  trial  judge  is  acting  in  the  exercise 
of  his  discretion,  and  in  the  absence  of  an  abuse  of 
that  discretion  there  is  no  error."     (Citing  cases.) 

On  this  appeal  it  is  obvious  that  appellant  cites  no  facts 
which  could  be  construed  so  as  to  show  an  abuse  of  dis- 
cretion. Appellant's  sole  argument  in  this  respect  is 
premised  upon  idle  surmise  on  what  "might"  have  in- 
fluenced the  jury.  It  need  only  be  pointed  out  that  appel- 
lant's own  affirmative  evidence  standing  alone  "might" 
have  been  the  deciding  factor  in  the  mind  of  the  jury. 

The  Second  Circuit  in  Eagle  Lion  Film  v.  Loew's,  Inc., 
219  F.  2d  196,  held  that: 

"*  *  '^  under  the  Federal  Rules  of  Civil  Pro- 
cedure, the  relevance  of  evidence  is  nowhere  keyed 
to  the  particular  persons  before  the  court.  And  so 
far  as  some  detailed  items  of  proof  may  depend  upon 
a  preliminary  showing  of  conspiracy,  the  fact  that 
co-conspirators  have  not  been  named  as  parties  does 
not  at  all  prevent  or  aid  the  showing  of  their  com- 
plicity." 
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A  case  particularly  in  point  is  Lee  v.  Mitcham,  98  F. 
2d  298,  holding  that 

"Evidence  of  Edmonston's  intention  was  pertinent 
to  the  issue — indeed  it  was  the  issue, — and  the  court 
was  compelled  to  receive  any  competent  evidence 
which  would  prove  what  that  intention  was." 

Also,  Flintkote's  intention  was  the  crux  of  the  only  de- 
fense offered  and  appellant  recognized  the  competency  of 
the  evidence  which  they  say  here  should  have  been  stricken 
by  the  trial  court  (App.  Br.  p.  52). 

For  the  scope  of  admissibility  of  evidence  pertaining 
to  motive,  intent,  and  purpose,  see  the  following  cases. 

American  Tobacco  Co.,  et  al.  v.  United  States,  147 
F.  2d  93  (affirmed  328  U.  S.  781,  66  S.  Ct. 
1125); 

Standard  Accident  Ins.  Co.  v.  Heat  field  (C.  C.  A. 
9th),  141  F.  2d  648; 

National  Labor  Relations  Board  v.  Pacific  Grey- 
hound Lines  (C.  C.  A.  9th),  91  F.  2d  458; 

Mayola  v.  United  States,  71  F.  2d  65  (C.  C.  A. 
9th); 

Compare : 

Craig,   et   al.   v.    United  States,   81     F.     2d    816 

(C.  C.  A.  9th),  cert.  den.  56  S.  Ct.  670; 
Standard  Oil  Co.  v.   United  States,  221  U.  S.   1, 
75-76. 

In  Gordon  v.  United  States,  164  F.  2d  855;  cert.  den. 
68  S.  Ct.  741,  330  U.  S.  862,  the  Court  held: 

"Much  of  the  testimony  objected  to  was  so  closely 
a  part  of  the  history  of  the  conspiracy  and  of  the 
substantive  act  as  to  be  part  of  an  interwoven  chain 
of   relevant   circumstances.      It   lay   within   the   dis- 
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cretion  of  the  trial  court  as  to  whether  it  should 
be  admitted,  and  this  discretion  was  not  abused. 
United  States  v.  Seho,  7  Cir.,  101  F.  2d  889.  The 
fact  that  some  of  the  testimony  indicated  the  com- 
plicity of  the  accused  in  other  crimes  did  not  make  it 
inadmissible,  since  it  tended  to  throw  light  upon  facts 
and  conduct  in  issue.  Means  v.  United  States,  62 
App.  D.  C.  118,65  F.  2d  206." 

Finally  this  Court's  attention  is  directed  to  Appendix  A, 
consisting  of  a  certified  copy  of  the  record  in  Socony- 
Vaciinm  Oil  Co.  v.  United  States,  supra. 

The  relevancy  of  Ragland's  admissions  seems  sufficiently 
clear  as  to  make  extended  argument  unnecessary  here. 
They  were  admissions  of  the  first  overt  acts  of  the  con- 
spiracy which  ultimately  resulted  in  the  destruction  of 
appellees'  business — overt  acts  of  named  co-conspirator 
defendants  which  were  obviously  in  furtherance  of  the 
conspiracy.  Even  appellant  admits  their  relevancy  (App. 
Br.  p.  52).  Contrary  to  appellant's  statement  there, 
Ragland's  admissions  pertaining  to  the  objections  of 
appellees'  competitors  and  these  competitors  expressed  de- 
sire at  that  time  to  have  Flintkote  aid  them  in  terminating 
appellees'  business  were  relevant  as  bearing  directly  upon 
not  only  the  intent  and  purposes  of  the  conspiracy,  but 
they  likewise  were  pertinent  as  indicating  (in  the  light 
of  other  evidence)  Flintkote's  purpose  in  participating 
in  that  part  of  the  conspiracy  directly  resulting  in  appel- 
lees' damage. 

The  same  thing  is  true  of  the  evidence  pertaining  to 
the  price  fixing  and  bid  allocation  scheme  of  the  con- 
tractor defendants.  Appellant  at  the  close  of  all  of  the 
evidence  apparently  conceded  the  relevancy  of  this  latter 
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evidence  since  it  failed  to  cover  such  evidence  in  its 
motion  to  strike.  Furthermore,  appellant's  attempt  to 
pass  Ragland  off  as  a  minor  employee  of  Flintkote  should 
avail  them  nothing  in  the  face  of  the  record  in  this  case. 
Ragland  was  admittedly  the  chief  promotional  tile  man 
for  the  Flintkote  Company  in  this  area.  He  was  directly 
in  charge  of  promotion  and  sales.  We  think  further- 
more the  record  shows  clearly  that  Ragland  was  one 
of  the  principal  actors  with  respect  to  Flintkote's  parti- 
cipation in  the  conspiracy.  From  the  time  of  the  initial 
objections  of  appellees'  competitors  to  and  including  the 
actual  termination  of  appellees'  supply  of  acoustical  tile, 
he  was  clearly  shown  to  be  an  agent  of  Flintkote  as 
well  as  an  unnamed  co-conspirator  along  with  Har- 
kins,  Lewis,  Thompson,  Baymiller,  and  Heller  of  the 
Flintkote  Co.  We  believe  all  of  this  evidence  was  ad- 
missible under  the  law  as  evidence  of  the  conspiracy, 
the  purpose  and  intent  of  the  conspiracy,  the  knowledge 
and  purposes  of  Flintkote  regarding  the  immediate  object 
of  the  conspiracy  aimed  directly  at  the  destruction  of 
appellees'  business,  and  that  such  evidence  was  obviously 
a  part  of  the  res  gestae  as  being  explanatory  of  the  con- 
spiracy and  its  purposes. 

All  of  the  above  evidence,  together  with  direct  evi- 
dence produced  by  appellant  regarding  the  numerous  meet- 
ings betweens  its  officials  and  appellees'  competitors  and 
Flintkote's  admitted  knowledge  of  the  monopoly  of  all 
accredited  acoustical  tile  in  the  hands  of  the  defendant 
contractors  [R.  1086-1089]  was  likewise  pertinent  to 
show  the  extent  of  Flintkote's  knowledge  and  participation 
as  an  aider  and  abetter  of  that  part  of  the  overall  con- 
spiracy relating  to  the  price  fixing  and  bid  allocation 
activities  of  the  defendant  contractors. 
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-B.  JThe  Alleged  Errors  Urged  by  .Appfellant  (Nos.  .7,  -3, 
and  4)  Were  Not  Prejudicial  and  Were  in  Fact  Waived 
by  Appellant  During  the  Course  o£  the  Trial. 

tThe  early   Supreme   Court   ca.se  oi  Hansen  v.   Boyd, 
.161  U.  S.  397,.  16  S.  Ct.  571,  stated: 

"The  sixth  assignment  relates  to  the  overruling 
of  a  motion,  made  at  the  close  of  the  evidence  for 
plaintiffs,  that  the  court  instruct  a  verdict  for  .  the 
defendant;  and  assignments  7  to  15,  inclusive,  at- 
tack portions  of  the  charge  to  the  jury.  As  to  the 
alleged  error  in  refusing  to  instruct  a  verdict  at. the 
close  of  the  evidence  for  plaintiffs,  it  is  sufficient  to 
say  that  it  has  been  repeatedly  held  by  this  court 
that  v;^hen,  after  such  a  motion,  the  defendant  intro- 
duces testimony,  as  was  done  in  the  case  at  bar, -an 
exception  to  the  action  of  the  court  in  refusing  to 
direct  a  verdict  is  waived.  Runkle  v.  Burnham,  153 
U.  S.  216,  14  S.  Ct.  837." 

This  Circuit  in  Boulter  v.  Commtercicil  Standard  Ins. 
Co.,  175  F.  2A762>  (rehearing  den.  Aug. '17,  1949),  stated: 

*'It  urges  that  when  the  appellants  rested,  after 
concluding  their  testimony  in  the  court  below,  they 
had  not  made  a  prima  facie  case,  and  that  the  court 
should  have  sustained  the  appellee's  motion  to  dis- 
miss, made  at  that  stage  of  the  proceedings.  We 
deem  it  unnecessary  to  discuss  this  question  since 
the  appellee  proceeded  to  introduce  the  evidence 
upon  which  the  appellants  now  rely,  and  thereby 
wavied  any  error  that  may  have '  been  made  in  the 
court's  ruling.  Moore  v.  Tremelling ,  9  Cir.,  100 
F.  2d  39,  43;  Bates  v.  Miller,  2  Cir.,  133  F.  2d  645." 
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In  Novick  V.  Gouldsherry,  173  F.  2d  496  (C.  C.  A.  9, 
1949)  this  Court  stated  in  connection  with  a  case  aris- 
ing under  an  Alaska  statute: 

*^his  section  accords  with  what  was  the  federal 
rule  generally,  prior  to  the  adoption  of  Rule  50, 
Federal  Rules  of  Civil  Procedure.  And  this  Court 
has 'held  that  if  such  motion  is  made  by  a  defendant 
and  is  overruled,  it  is  waived  by  the  subsequent 
introduction  of  evidence  by  him.  Fulkerson  v. 
Chisna  Mining  &  Imp.  Co.,  9th  Cir.,  1903,  122  Fed. 
"782,  784;  Walton  v.  Wild  Goose  Mining  &  Trading 
Co./9th  Cir.,  1903,  123  Fed.  209,  214;  Northwestern 
Steamship  Co.  v.  Griggs,  9th  Cir.,  1906,  146  Fed. 
472;  and  see,  Hansen  v.  Boyd,  1896,  161  U.  S.  397, 
16  S.  Ct.  571,  40  L.  Ed.  746;  Union  Pacific  Ry.  Co. 
V.  Daniels,  1894,  152  U.  S.  684,  14  S.  Ct.  756,  38 
L.  Ed.  597;  Runkle  v.  Burnham,  1894,  153  U.  S. 
216,  222, 1 14  S.  Ct.  837,  38  L.  Ed.  694." 

a*  *  *  ]Njor  is  it  now  important  to  determine 
whether  there  was  evidence  sufficient  to  charge  these 
defendants  when  they  moved  to  dismiss  at  the  close 
of  .  plaintiff 's  case,  for  the  case  now  should  be  de- 
termined upon  a  survey  of  the  whole  evidence,  which, 
as  Wigmore  says,  'naturally  renders  any  prior  error 
immaterial.'  9  Wigmore  on  Evidence,  3d  Ed.,  1940, 
§2496,  citing  cases;  Columbia  &  P.  S.  R.  Co.  v. 
Hawthorne,  144  U.  S.  202,  12  S.  Ct.  591,  36  L.  Ed. 
'405 ;  Brown  v.  Carver,  2d  Cir.,  45  F.  2d  673." 

Bates  V.  Miller,  133  F.  2d  645  (2d  Cir.,  1943, 
cert,  den.,  63  S.  Ct.  1446). 

To  the  same  effect  see: 

Boston  Ins.  Co.  v.  Fisher,  at  al.,  185  F.  2d  977 
(8th  Cir.,  1950;  rehearing  den.  Jan.  25,  1952); 

Home  Ins.  Co.  of  New  York  v.  Dahila  (1954), 
212  F.  2d  731; 
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Auto  Transport  v.  Potter,  197  F.  2d  907; 

Meier    &    Pohlmann    Furniture    Co.    v.    Troeger 
(1952),  195  F.  2d  193; 

Capital   Transport   Co.   v.    Compton    (1951),    187 
F.  2d  844. 

The  waiver  by  appellant  of  its  original  objections  to 
evidence  and  its  original  motion  to  strike  the  same  at 
the  end  of  plaintiffs'  case  is  based  upon  the  same  prin- 
ciple as  the  foregoing  cases  respecting  motions  to  dis- 
miss or  similar  motions.  Objection  to  competency  of 
evidence  is  lost  if  the  objecting  party  himself  offers 
testimony  on  the  same  subject  matter  as  evidence.  Under 
these  circumstances  it  cannot  be  said  that  any  alleged 
error  concerning  the  original  evidence  is  prejudicial. 

In  United  States  v.  Gruher,  123  F.  2d  307  (C.  C.  A. 
2d)  the  court  held: 

"Particular  objection  is  made  to  the  cross-exami- 
nation by  the  government  of  some  of  the  appellant's 
character  witnesses.  One  of  them,  Charles  S.  Col- 
den,  the  County  Judge  of  Queens  County,  New 
York,  testified  that  Gruber  had  an  excellent  repu- 
tation for  truth  and  veracity.  Judge  Colden  had 
given  answers  which  indicated  that  he  had  in  a 
general  way  followed  the  work  of  the  appellant 
while  a  Deputy  Assistant  Attorney  General  of  the 
State.  He  was,  however,  asked  on  cross-examina- 
tion whether  Paul  McCauley,  an  Assistant  Attorney 
General  of  the  State,  had  reported  to  the  Chief  of 
the  Securities  Division  that  he  had  information  that 
Gruber  had  received  a  bribe  as  a  Deputy  Assistant 
Attorney  General.  While  Colden  denied  that  he 
had  heard  the  rumor,  there  would,  under  some  cir- 
cumstances, be  prejudice  in  suggesting  reports  of 
the  commission  of  crimes  not  within  the  scope  of 
the  indictment.  But,  whether  or  not  the  question 
was  permissible,  it  cannot  be  regarded  as  damaging, 
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in view  of  the  fact  that  Gruber  took  the  stand  him- 
self and  was  examined  fully  about  the  alleged  bribery 
and  explained  that  the  charge  against  him  was  with- 
drawn by  a  litigant  who  had  made  the  complaint 
and  that  the  matter  was  closed  to  the  satisfaction 
of  the  Attorney  General  of  the  State.  Objections 
are  made  to  similar  questions  to  the  character  wit- 
nesses Pette,  Fitzgerald  and  B  runner,  who  an- 
swered that  they  had  not  heard  of  the  report  that 
the  appellant  had  been  charged  with  receiving  a 
bribe.  There  is  no  claim  that  the  government's 
counsel  did  not  ask  the  questions  in  good  faith  and 
the  error,  if  any,  was  cured  by  appellant's  own  testi- 
mony." 

In  Trouser  Corporation  of  America  v.  Goodman  & 
Theise,  Inc.,  153  F.  2d  284  (C.  C.  A.,  3d),  the  Court 
leld: 

"But  we  think  the  defendant  waived  this  objec- 
tion. In  cross-examination  of  the  plaintiff's  wit- 
ness A.  A.  Fogley,  the  defendant  asked  for  the  state- 
ment made  by  Housley  to  the  witness.  When  Hous- 
ley  was  called  by  defendant  he  was  asked  in  direct 
examination  if  he  had  made  the  statement  attributed 
to  him.  Objection  to  competency  is  lost  if  the  ob- 
jecting party  himself  offers  the  same  testimony  as 
evidence.®" 


^Jones  Commentaries  on  Evidence,  2d  Ed.,  4994,  §2524, 
Waiver  of  Objections : 

"Where  the  objection  is  not  to  the  form  or  nature 
of  the  particular  evidence,  but  to  the  substance  or 
subject  matter,  the  objecting  party  may  also  waive  ob- 
jection by  himself  introducing^  evidence  of  the  facts 
objected  to,  or  by  suffering-  the  particular  subject  to 
be  opened  up  without  objection." 

The  numerous  state  cases  and  less  frequent  federal  deci- 
sions cited  in  support  of  the  rule  do  not  express  it  with  the 
same  succinctness  as  the  commentators  have.     Whether  par- 
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ticiilar  circumstances  fit  the  rule  or  its  exception  is  often 
difficult  to  determine  from  the  record.  In  the  instant  case, 
not  only  was  Housley  asked  whether  he  had  made  the  state- 
ment to  the  admission  of  which  the  same  counsel  had  previ- 
ously objected,  but  Fogley  was  also  questioned  concerning 
the  statement  Housley  had  made.  That  fact,  we  feel,  is  of 
sufficient  weight  to  bring  the  Housley  statement  in  on  the 
ground  of  waiver  of  objection  by  use  of  subsequent  evidence 
of  the  same  nature. 

This  Court  in  Franklin  v.  United  States  (1912),  193  Fed. 
334,  ruled  that  where  the  trial  court  permitted  handwriting 
testimony  (subsequently  admissible  in  Pennsylvania)  over 
objection,  the  conduct  of  the  objectors  with  respect  to  the 
same  type  of   evidence  cured  the   defect  of   admission. 

In  Bevard  v.  Bevard,  103  Fed.  Supp.  533,  the  Court 
stated : 

"The  defendant,  Mrs.  Grace  Bevard,  was  called 
as  a  witness  for  the  plaintiff.  Mrs.  Bevard,  who  is 
now  eighty-six  years  of  age,  testified  that  she  was 
not  generally  familiar  with  the  administration  of  the 
Katherine  Bevard  estate,  but  that  her  husband  had 
told  her  that  the  estate  had  been  settled.  The  latter 
testimony  was  unquestionably  objectionable  as  hear- 
say, but  such  objection  was  cured  when  the  same 
fact  was  subsequently  brought  out  by  the  plaintiff's 
own  cross-examination  of   Mr.   Shoemaker."^ 


"^United  States  v.  Gruber,  2d  Cir.,  123  F.  2d  307;  Trouser  Cor- 
poration of  America  v.  Goodman  &  Theise,  Inc.,  153  F,  2d  284 
(C.  C.  A.  3). 

To  the  same  effect  see: 

National   Distilleries   Corp.    v.    Comphanhia,   etc., 
107  Fed.  Supp.  69. 

Compare  Anglo  California  National  Bank  v.  hazard, 
106  F.  2d  693  (C.  C.  A.  9),  holding  that  objections  to 
the  competency  of  evidence  received  on  condition  of 
other  proof  are  waived  unless  later  renewed  by  a  motion 
to  strike. 

Preliminarily,  it  would  seem  to  be  clear  that  in  the 
absence  of  the  testimony  and  evidence  sought  to  be  stricken 
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by  any  or  all  of  appellant's  motions  the  remainder  of  the 
evidence  justifies  the  verdict  of  the  jury  to  the  effect 
that  appellant  conspired  with  competitors  of  appellees 
to  eliminate  appellees'  competition  in  the  industry.  In- 
deed the  evidence  coming  from  the  mouths  of  appellant's 
3wn  officials  and  contractor  witnesses  pertaining  to  Flint- 
kote's  knowledge  of  the  contractor  defendants'  monopoly 
Df  all  approved  acoustical  tile  and  the  numerous  meetings 
between  Flintkote  officials  and  appellees'  competitors  would 
seem  to  be  sufficient  under  the  law  to  compel  an  affirm- 
mce  of  the  jury  verdict  and  judgment. 

The  only  evidence  sought  to  be  stricken  by  appellant's 
final  motion  to  strike  [R.  1214-1215]  is  the  testimony 
Df  appellee  Lysfjord  relating  to  a  conversation  with 
Ragland  in  which  Ragland  stated  that  Krause  had  called 
at  the  offices  of  Flintkote  to  object  to  appellees'  competi- 
tion; that  Howard  had  similarly  objected  either  by  tele- 
phone or  by  personal  call,  and  that  Newport  of  the  de- 
fendant Coast  Company  had  objected  either  in  person 
or  by  phone  [R.  474-480].  It  has  hereinbefore  been 
shown  that  appellee  Waldron  gave  the  same  testimony 
of  Ragland's  admissions  which  was  not  covered  by  ap- 
pellant's motion  to  strike.  It  is  likewise  clear  that  ap- 
pellant's own  witnesses  described  in  detail  numerous  simi- 
lar meetings  and  contacts  between  Flintkote  officials  and 
appellees'  competitors  for  the  purpose  of  discussing  the 
demands  of  appellees  competitors  that  Flintkote  aid  them 
in  terminating  appellees'  competition.  These  numerous 
meetings  and  their  surrounding  circumstances  which  were 
testified  to  affirmatively  by  appellant's  own  witnesses  were 
much  more  decisive  of  the  issue  than  were  the  so-called 
Ragland  admissions  [R.  1012,  1018-1029,  1046-1050, 
1065-1068,  1090-1093,  1100].  As  we  have  stated,  there 
is  no  difference  in  either  the  purpose,  objects,  or  the  sub- 
ject matter  of  these  numerous  meetings  testified  to  by 
Flintkote  witnesses  from  the  subject  matter  of  the  so- 
called  Ragland  admissions.     The  only  conceivable  distinc- 
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tion  or  conflict  could  in  no  wise  have  had  any  significance 
to  the  jury  nor  have  effected  any  prejudice  to  appellant. 
The  difference  would  seem  to  consist  solely  of  the  fact 
that  the  meetings  and  conversations  were  held  at  the 
places  of  business  of  the  objecting  contractors  and  at  the 
Brown  Derby  Restaurant  rather  than  at  the  offices  of 
the  Flintkote  Company.  The  record  likewise  shows  that 
at  the  outset  of  the  case  the  chief  counsel  for  appellant, 
in  his  partial  opening  statement  to  the  jury,  admitted 
the  very  substance  of  the  so-called  Ragland  admissions. 
He  there  told  the  jury  that  Flintkote  would  not  dispute  the 
fact  that  it  had  received  objections  to  appellees'  business 
activities  from  appellees'  competitors   [R.  184-185]. 

Similarly,  with  respect  to  the  evidence  relating  to  price 
fixing  and  bid  allocation  among  the  defendant  contractors 
(to  which  appellant's  final  motion  to  strike  made  no 
reference)  each  of  the  witnesses  called  on  behalf  of 
Flintkote  was  interrogated  on  direct  examination  con- 
cerning their  price  fixing  and  bid  allocation  activities. 
As  an  example  only,  see  Record  1012,  1018-1029,  1065- 
1068.  Similar  interrogation  along  the  same  line  was  used 
in  connection  with  the  other  contractor  defendants  called 
by  Flintkote  and  with  most,  if  not  all,  of  the  Flintkote 
officials  called  by  appellant. 

The  record  will  show  that  the  testimony  of  appellant's 
own  witnesses  regarding  their  conversations  and  meet- 
ings with  Flintkote  officials  concerning  appellees'  compe- 
tition, when  compared  to  the  evidence  of  the  admissions 
of  Ragland  to  appellees,  were  by  far  stronger  and  more 
convincing  proof  of  conspiracy  purpose  and  intent  [R. 
949-951,  990,  1010-1011,  1017,  1018,  1046-1048,  1050, 
1064-1065,  1067,  1090-1091,  1099,  1124-1125,  1126, 
1128,  1141-1144].  Therefore,  it  is  submitted  that  there 
could  have  been  no  prejudice  to  appellant  under  the  law 
as  enunciated  in  the  foregoing  cases  from  any  such 
evidence. 
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III. 
There  Is  No  Merit  to  Appellant's  Assignment  of  Error 
Relating  to  the  Giving  or  Failure  to  Give  Instruc- 
tions to  the  Jury,  (a)  The  Appellant  (With  a 
Single  Exception)  Did  Not  Object  to  the  Instruc- 
tions as  Given  by  the  Court  and  in  Fact  Approved 
the  Court's  Charge.  Appellant,  Therefore,  Is  Pre- 
cluded From  Urging  Error  on  Appeal,  (b)  The 
Court's  Instructions  as  Given  Were  Adequate  and 
Legally  Correct.    (Points  5-10.) 

It  is  axiomatic  under  the  Federal  Rules  of  Civil  Pro- 
cedure, the  local  rules  of  the  District  Court  of  Southern 
California,  Central  Division,  and  under  the  adjudicated 
cases  that  failure  to  object  at  the  time  of  the  giving 
of  instructions  and  prior  to  the  retirement  of  the  jury 
precludes  a  party  from  urging  error  on  appeal  based  on 
said  instructions.* 

Federal  Rules  of  Civil  Procedure 

"Rule  51.     Instructions  to  Jury:     Objection. 

"At  the  close  of  the  evidence  or  at  such  earlier 
time  during  the  trial  as  the  court  reasonably  directs, 
any  party  may  file  written  requests  that  the  court  in- 
struct the  jury  on  the  law  as  set  forth  in  the  requests. 
The  court  shall  inform  counsel  of  its  proposed  action 
upon  the  requests  prior  to  their  arguments  to  the 
jury,  but  the  court  shall  instruct  the  jury  after  the 
arguments  are  completed.  No  party  may  assign  as 
error  the  giving  or  the  failure  to  give  an  instruction 
unless  he  objects  thereto  before  the  jury  retires  to 
consider  its  verdict,  stating  distinctly  the  matter  to 
which  he  objects  and  the  grounds  of  his  objection. 
Opportunity  shall  be  given  to  make  the  objection  out 
of  the  hearing  of  the  jury." 


♦Compare  Rule  20  2(d)  of  the  Rules  of  this  Court. 
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The  local  District  Court  Rules  of  the  District  of  South- 
ern California,  Central  Division,  reiterates  the  purpose 
of  the  basic  Federal  rule: 

"Rule  14.     Instructions  to  Jury. 

"(a)    *    *    * 

"(b)  Instructions  and  Formal  Objections  There- 
to: 

"The  jury  shall  be  instructed  by  the  court  as  pro- 
vided in  rule  51  of  the  F.  R.  C.  P.  Objections  to 
a  charge,  or  to  a  refusal  to  give  as  a  part  of  such 
charge  instructions  requested  in  writing,  shall  be 
made  by  any  party,  by  stating  to  the  court  before 
the  jury  have  retired,  that  such  party  objects  to  the 
same,  specifying  by  numbers  of  paragraphs  the  parts 
of  the  charge  objected  to,  and  the  requested  instruc- 
tions, the  refusal  to  give  which  is  objected  to,  and 
specifying   the  grounds   of   objection. 

"As  to  any  charge  given  by  the  court  on  its  own 
motion,  the  grounds  of  objection  shall  be  specific. 
The  clerk  shall  note  any  objection  in  the  minutes  of 
the  trial  if  a  reporter  is  not  present.  *  *  *" 
(Emphasis  added.) 

"This  rule  (Rule  51)  requiring  that  party  assign- 
ing error  to  an  instruction  given  or  not  given  must 
have  objected  thereto  before  jury  retired,  has  as  its 
purpose  to  require  parties  to  enable  trial  court  to 
clarify  or  correct  his  statement  before  the  jury  re- 
tires." 

New  York  N.  H.  R.  Co.  v.  Zermani  (1953),  200 
F.  2d  240,  cert.  den.  73  S.  Ct.  729;  345  U.  S. 
917;97L.  ed.  1351. 
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DT  as  stated  in  Stillwell  v.  Herts  Drive-urself  Stations, 
174  F.  2d  714: 

"This  rule  was  designed  to  preclude  counsel  from 
assigning  as  error  on  appeal  matter  at  trial  which 
he  did  not  fairly  and  timely  call  to  the  attention  of 
the  trial  court." 

This  Court  is,  of  course,  also  committed  to  the  uniform 
doctrine  adverted  to  in  Rule  5 1 : 

"These  instructions,  not  having  been  excepted  to 
by  either  party,  became  the  law  of  the  case,  and 
in  determining  whether  the  evidence  was  sufficient 
to  sustain  a  verdict  for  plaintiff,  we  must  test  its 
sufficiency  by  the  law  as  announced  therein.  Na- 
tional Surety  Corp.  v.  City  of  Excelsior  Springs, 
8  Cir.,  123  F.  2d  573,  577,  156  A.  L.  R.  422;  cf. 
F.  W.  Woolworth  Co.  v.  Carriker,  8  Cir.,  107  F.  2d 
689,  692." 

State  Farm  Mutual  Auto  Insurance  Co.  v.  Porter 
(9th  C.  C.  A.),  186  F.  2d  834. 

To  the  same  effect  see: 

Las    Vegas  Merchant  Plumbers  Ass'n  v.    U.   S. 

(C.  C.  A.  9th),  210  F.  2d  732; 
Thorp  V.  Am.  Aviation  &  General  Ins.  Co.  (1954), 

212  F.  2d  821 ; 
Allen  V.  Nelson  Dodd  Produce  Co.    (1953),  207 

F.  2d  296; 
Harlem  Taxi  Ass'n  v.  Nemish,  191  F.  2d  459; 
Smith  V.  Welsh,  189  F.  2d  832; 
Boston  Ins.  v.  Fisher,  185  K.  2d  977; 
Green  v.  Reading  Co.,  183  F.  2d  716; 
Hansen  v.  St.  loseph  Fuel  etc.  Co.,  181  F.  2d  880, 

cert.  den.  71  S.  Ct.  89,  340  U.  S.  865,  95  L.  ed. 

633, 
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The  trial  court  in  the  instant  proceedings  by  stipulation 
and  agreement  of  counsel  gave  his  instructions  "orally 
and  in  logical  sequence  and  in  common  speech  so  that  lay- 
men to  be  guided  thereby  will  have  an  intelligent  under- 
standing of  their  true  meaning."  (Downie  v.  Powers, 
193  F.  2d  760.) 

It  is  clear  from  the  proceedings  after  all  of  the  evidence 
and  prior  to  jury  arguments  that  the  procedure  follcrwed 
by  the  Court  with  respect  to  instructions  was  acquiesced 
in  by  counsel  for  both  parties,  and  this  acquiescence  by 
counsel  amounted  in  fact  to  an  approval  of  the  instruction 
procedure  actually  followed  by  the  Court  consisting  of 
leaving  it  to  the  Court's  discretion  which  of  the  more 
than  100  proposed  instructions  were  to  be  given  and  the 
manner  and  sequence  of  the  giving  of  such  instructions. 
The  Court's  remarks  on  this  occasion  make  the  instruction 
procedure  actually  adopted  clear  and  are  as  follows  [R. 
1220-1221]: 

"The  Court:  The  settlement  of  instructions  is  al- 
ways a  difficult  problem.  It  all  too  often  bogs  down 
into  the  niceties  of  language,  and  we  find  that  in- 
structions that  are  finally  given  are  given  more  with 
an  idea  to  appellate  decision  language  than  to  helping 
the  jury  here. 

"There  are  over  a  hundred  proposed  instructions 
and  some  of  them  quite  long.  I  suppose  it  would 
take  a  full  court  session  if  they  were  all  given.  I  am 
wondering  if,  since  there  isn't  a  great  deal  of  con- 
flict— each  side  has  in  some  instances  asked  for  the 
very  same  instruction — if  the  court  cannot  simply 
read  the  charging  language  of  the  amended  com- 
plaint, the  relevant  portions  of  the  statute  involved, 
give  the  classical  definition  of  conspiracy  and  the 
necessity  of  finding  that  this  defendant  was  a  member 
of  the  particular  conspiracy,  and  then  get  into  dam- 


ages  doing  it  as  best  I  can  as  a  condensation  from 
these  long  instructions  you  have  given,  and  then 
call  upon  you  to  state  your  exceptions  and  if  I  have 
left  anything  out  I  will  try  to  give  it. 

"That  is  what  we  have  done  generally  in  other 
cases,  but  this  is  the  first  antitrust  case  I  have  had 
to  go  to  the  jury. 

"Mr.  Black:  I  think  we  can  work  out  some  such 
formula    [1312]. 

"Mr.  Ackerson:  I  don't  see  any  objection  to  that, 
your  Honor." 

The  assignments  of  error  of  appellant  numbered  5  to 
10,  inclusive,  with  the  exception  noted,  refer  to  alleged 
errors  on  the  part  of  the  Court  in  instructing  the  jury 
to  which  no  exception  or  objection  was  taken  or  made  by 
appellant  at  the  time  the  charge  was  given.  It  now  for 
the  first  time  seeks  to  raise  alleged  defects  in  the  Court's 
charge  contrary  to  the  rule  by  merely  calling  this  Court's 
attention  to  certain  of  its  proposed  instructions  submitted 
to  the  Court  prior  to  the  time  of  trial.  In  each  instance 
appellant  admits  that  "no  specific  objection  was  made  to 
the  failure  to  give  those  instructions  at  the  time  when 
the  Court  instructed  the  jury"  (App.  Br.  pp.  20-31,  incl.). 
An  examination  of  the  Court's  instructions  as  a  whole 
makes  it  abundantly  clear  that  each  of  the  alleged  errors 
now  raised  by  appellant  were  adequately  covered  in  the 
Court's  charge.  It  is  to  be  further  noted  that  in  no  case 
does  appellant  allege  the  Court's  failure  to  instruct,  but 
only  failure  "adequately"  to  instruct.  Thus,  point  5 
charges  the  Court  failed  "adequately  to  instruct  the  jury 
that  it  could  return  a  verdict  for  plaintiffs  only  if  it  found 
that  defendant  Flintkote  was  a  party  to  an  unlawful 
conspiracy  *  *  *"  and  failed  "adequately  to  instruct 
the  jury  that  defendant  FHntkote  was  the  only  defendant 
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in.  the  case."  Appellant  then  proceeds  to  extract  certain 
isolated  and  disconnected  parts  of  the  Court's  instruction 
to  illustrate  its  point  (App.  Br.  pp.  21-22).  The  Court 
instructed  the  jury  not  once,  but  a  number  of  times  on 
both  of  these  points,  and  read  as  a  whole  the  instruction 
was.  clear  and  most  favorable  to  appellant  [R.  1233-1261]. 
After  cautioning  the  jury  that  it  must  consider  the  in- 
structions as  a  whole  and  could  not  single  out  any  single 
instruction  in  arriving  at  its  verdict,  the  Court  pointed 
out  in  clear  and  concise  language  that  Flintkote  or  any 
manufacturer  had  a  legal  right  to  select  its  own  cus- 
tomers [R.  1235] ;  that  in  order  for  the  jury  to  find  a 
verdict  against  Flintkote  it  must  find  that  it  joined  an 
illegal  conspiracy  under  the  antitrust  laws  [R.  1236] ;  that 
Flintkote  was  the  only  defendant  before  the  Court  though 
the  Complaint  was  filed  against  many  defendants,  and 
that  they  were  not  to  be  concerned  with  what  had  hap- 
pened in  the  case  with  respect  to  the  other  defendants — 
"we  are  trying  the  case  here  today  as  to  this  one  defen- 
dant" [R.  1239] ;  that  in  order  to  hold  Flintkote  the 
jury  must  find  an  intentional  participation  by  Flintkote 
in  a  transaction  made  with  a  view  to  further  the  common 
design — must  find  that  Flintkote  knowingly  and  purposely 
engaged  in  activities  to  forward  the  illegal  scheme;  that 
the  jury  must  find  that  Flintkote  joined  and  participated 
in  the  conspiracy  with  knowledge  of  its  purpose  and  ob- 
ject and  with  intent  to  promote  the  same;  that  Flintkote 
as  a  matter  of  law  would  be  privileged,  acting  indepen- 
dently and  as  a  matter  between  itself  and  a  proposed 
customer  to  refuse  to  deal  with  any  customer  [R.  1240- 
1241];  ''that  if  the  Flintkote  Company  acted  in  concert 
with  anyone  or  more  of  the  other  defendants  here,  and 
the  acting  in  concert  was  in  violation  of  the  law  which 
I  will  read  to  you,  then  the  conspiracy  would  be  made  out"' 
[R.  1241-1242] ;  that 

"a  primary  question  for  you  to  consider  is  whether 
defendant  Flintkote  Company  was  a  party  to  an  un- 
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lawful  contract,  combination,  or  conspiracy  in  re- 
straint of  interstate  commerce  or  to  monopolize  a 
part  of  such  commerce.  If  you  find  that  no  such 
unlawful  combination  or  conspiracy  existed  or  that 
the  Flintkote  Company  was  not  a  party  to  any  such 
combination  or  conspiracy,  even  if  one  did  exist  among 
others,  you  must  return  a  verdict  for  the  defendant 
and  you  need  not  consider  any  other  questions" 

(This  latter  instruction  was  a  direct  quotation  from  one 
of  defendant's  proposed  instructions.)  Continuing  the 
Court  instructed 

"  'In  other  words,  one  of  the  primary  questions 
here  is,  was  there  a  conspiracy  and  if  there  was,  was 
the  defendant  on  trial  today  a  member  of  that  con- 
spiracy or  was  it  acting  independently  of  whatever  the 
conspirators  might  have  been  doing.'  " 

The  Court  continued: 

"If  you  find  that  the  defendant,  the  Flintkote  Com- 
pany, knowingly  agreed  with  one  or  more  of  the 
acoustical  tile  contractors  named  the  defendants  in 
this  case,  to  restrict  or  prevent  plaintiffs  from  com- 
peting with  such  acoustical  tile  contractors,  you  are 
instructed  that  this  would  be  a  violation  of  law  and 
if  you  find  that  this  violation  resulted  in  damage  to 
the  plaintiffs'  business  or  property,  your  verdict 
should  be  for  the  plaintiffs  in  the  amount  you  find 
they  have  been  damaged. 

"The  Flintkote  Company  can  be  liable  for  refusing 
to  sell  acoustical  tile  to  plaintiffs  only  if  such  refusal 
to  sell  was  in  furtherance  of  and  as  a  consequence  of 
a  knowing  participation  in  an  unlawful  combination 
and  conspiracy." 
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The  latter  quoted  instruction  was  likewise  taken  verbatim 
from  api>ellant's  own  proposed  instruction.  Finally,  con- 
tinuing the  Court  stated: 

"In  other  words,  we  come  back  to  the  old  principle  that 
if  the  Flintkote  Company  was  acting  entirely  on  its  own, 
without  conspiracy  with  the  other  defendants,  then  there 
is  no  cause  of  action"  [R.  1246-1247].  The  Court  further 
instructed  the  jury  that  a  conspiracy  cannot  exist  between 
a  corporation  and  its  own  employees  or  agents,  acting 
in  such  capacity,  and  that  "accordingly,  you  may  not  base 
a  finding  of  conspiracy  merely  upon  any  concert  of  action 
solely  among  the  agents  and  employees  of  the  Flintkote 
Company,  and  that  "you  cannot  find  that  the  Flintkote 
Company  was  engaged  in  an  unlawful  transaction,  com- 
bination or  conspiracy  solely  upon  the  basis  that  the  fact 
that  the  Flintkote  Company  refused  to  sell  or  stopped  sell- 
ing acoustical  tile  products  to  plaintiffs"   [R.  1248]. 

On  this  point  the  Court  further  instructed  the  jury  that 
in  addition  to  finding  a  conspiracy  to  unreasonably  re- 
strain or  monopolize  interstate  commerce  to  the  public 
injury  [R.  1249,  1251]  that  "you  must  find  in  addition  to 
that,  before  you  can  find  for  plaintiffs,  that  the  defendant 
on  trial  here,  the  Flintkote  Company,  was  an  actual  par- 
ticipant in  the  conspiracy  and  was  not  acting  independently 
of  the  conspiracy  and  in  its  own  interest  acting  alone"  [R. 
1252]. 

Even  the  foregoing  extended  excerpts  from  the  Court's 
entire  charge  cannot  give  the  complete  fairness  of  the 
Court's  charge  when  read  as  a  whole.  It  is  offered  merely 
to  illustrate  the  fragmentary  and  superficial  nature  of 
appellant's  belated  objections  before  this  Court.  See 
Record  1253-1261  for  the  Court's  entire  charge.  The 
obvious  approval  of  appellant  to  the  instructions,  as  given, 
and  the  fact  that  no  objections  (to  any  of  the  matters  now 
sought  to  be  raised  in  this  part  of  appellant's  brief)  were 
made  to  the  Court  will  be  shown  hereinafter  in  this  section 
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of  appellees'  brief  by  reference  to  the  entire  record  as  it 
pertains  to  the  Court's  invitation  to  both  counsel  to  make 
objections  and  the  failure  of  appellant's  counsel  to  do  so 
at  the  time.  It  is,  of  course,  clear  that  the  so-called  ob- 
jections contained  on  page  23  of  appellant's  brief  are  both 
inadequate  and  were,  in  fact,  never  intended  to  constitute 
an  objection  to  the  Court's  instructions  even  at  the  time 
the  statements  were  made  by  Mr.  Black.  For  example, 
the  first  quotation  by  Mr.  Black  was  made  in  an  informal 
discussion  with  the  Court  in  the  nature  of  a  pre-trial 
proceeding  in  chambers  and  constituted  merely  an  obser- 
vation by  Mr.  Black  directed  not  at  the  Court's  charge, 
but  at  certain  typewritten  proposed  instructions  which  had 
therefore  been  submitted  to  the  Court  by  appellees.  There 
can  be  no  contention  here  that  any  of  the  instructions 
(proposed)  to  which  the  remark  may  have  been  directed 
were  used  by  the  Court  in  charging  the  jury  at  the  end 
of  the  case.  For  a  better  understanding  of  this  informal 
conference,  see  Record  150-161.  Similarly  the  second 
remark  made  by  Mr.  Black  and  quoted  on  page  23  of 
appellant's  brief  as  constituting  an  objection  was  like- 
wise made  in  an  informal  proceeding  in  the  Court's  cham- 
bers relating  to  a  number  of  problems  and  was  and  pur- 
ports to  be  nothing  more  than  Mr.  Black's  observations 
that  he  would  make  objections  to  certain  of  appellees' 
proposed  instructions  in  the  event  the  Court  adopted  them 
in  their  then  present  form.  It  is  also  apparent  that 
appellees'  counsel  made  similar  statements  with  respect 
to  appellant's  proposed  instructions  during  the  course  of 
this  informal  meeting.  Mr.  Black's  final  observation 
quoted  on  page  23  merely  refers  to  an  inadvertent  chance 
remark  of  the  Court  in  general  instruction  on  conspiracy 
law  which  obviously  resulted  in  no  confusion  and  was 
corrected  many  times  as  hereinabove  pointed  out  in  the 
course  of  the  Court's  instructions  as  a  whole.  In  any 
event,  it  is  obvious  Mr.  Black  in  no  wise  considered  this 
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an  objection  to  the  Court's  charge  and  made  no  request 
thereby  that  the  Court  correct  any  specific  part  of  his 
charge. 

Appellant's  Point  6  (App.  Br.  pp.  23-27)  was  ad- 
mittedly not  the  subject  of  an  objection  at  the  time  the 
instructions  were  given  and  erroneously  and  belatedly 
alleges  that  the  Court  failed  to  instruct  the  jury  never- 
theless that  only  unreasonable  restraints  of  trade  are  pro- 
hibited by  the  law.  Again  appellant  quotes  fragmentary 
and  disconnected  parts  of  the  Court's  instruction  as  a 
whole  in  an  apparent  attempt  to  obscure  the  patent  fair- 
ness of  the  Court's  charge  in  this  respect.  The  Court's 
instructions  on  the  point  of  unreasonableness  are  con- 
tained in  the  record,  pages  1243,  1244,  1245,  1249,  and 
elsewhere  throughout  the  instructions  as  a  whole.  There, 
the  Court  instructed  the  jury  as  to  the  purposes  of  the 
law  that  a  restraint  of  competition  in  commerce  must 
be  direct  and  intentional,  that  commerce  is  restrained  if 
competition  is  hindered,  obstructed,  injured,  or  prevented; 
that  an  essential  characteristic  of  monopoly  is  a  wrongful 
exclusion  of  competitors  from  the  field;  that  the  elimina- 
tion of  competition  in  interstate  commerce  was  unreason- 
able if  the  parties  acted  in  concert  and  by  conspiracy; 
that  the  law  condemns  the  power  and  exercise  of  such 
power  on  the  part  of  an  organized  group  to  eliminate 
competition;  that  the  jury  must  find  the  existence  of  a 
conspiracy  and  combination  to  eliminate  competition;  that 
the  jury  must  find  that  Flintkote  knowingly  agreed  with 
one  or  more  of  the  acoustical  tile  contractors  to  restrict 
or  prevent  plaintififs  from  competing  with  such  acoustical 
tile  contractors,  and  that  plaintiffs'  business  was  damaged 
thereby;  that  the  jury  must  find  in  order  to  hold  for 
plaintiffs  that  there  had  been  some  appreciable  harm  to 
the  public  interest  by  finding  that  the  restraint  imposed 
brought  about  or  was  reasonably  calculated  to  bring  about 
an  increase  in  prices  to  the  consuming  public,  a  diminution 
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in  the  volume  of  merchandise  in  the  competitive  markets, 
a  deterioration  in  the  quality  of  the  merchandise  available 
to  the  channels  of  commerce  or  some  substantial  conse- 
quence to  the  free  flow  of  that  commodity  in  commerce, 
etc.  The  latter  instruction  was  taken  verbatim  from  one 
of  appellant's  proposed  written  instructions. 

"Before  you  can  conclude  that  a  combination,  agree- 
ment or  concert  constitutes  an  unlawful  conspiracy  or 
concert  you  must  determine  that  its  inherent  tendency 
is  to  substantially  lessen,  hinder  or  suppress  competi- 
tion into  the  channels  of  trade  or  commerce  or  to 
monopolize  trade  or  commerce  with  respect  to  the 
commodity  here  involved"      [R.   1249]. 

It  is  clear  from  this  part  of  the  Court's  instructions  and 
from  the  instructions  as  a  whole  that  the  Court  charged 
correctly  and  fairly  that  if  the  jury  found  that  Flintkote 
combined  and  conspired  with  one  or  more  of  the  con- 
tractor defendants  to  eliminate  appellees'  competition  in 
the  purchase,  sale,  and  installation  of  acoustical  tile  by 
taking  away  appellees'  only  source  of  such  tile  purchased 
and  received  from  Hawaii  that  that  would  constitute  an 
unreasonable  restraint  of  trade  and  commerce  and  would 
amount  to  a  per  se  violation  of  the  antitrust  laws.  The 
law  is  clear  on  this  point: 

Darnell  v.  Markwood,  220  F.  2d  374; 

International  Salt  Co.  v.  United  States,  332  U.  S. 
392,  68  S.  Ct.  12; 

Paramount    Film    Distributing    Corp.    v.    Village 
Theatre,  228  F.  2d  721 ; 

United  States  v.  National  City  Times,  186  F.  2d 
562;  cert.  den.  341  U.  S.  916,  71  S.  Ct.  735; 

United  States  v.  Socony-Vacuum  Oil  Co.,  105  F. 
2d  809. 
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This  instruction  was  substantially  made  and  is  implicit  and 
clear  in  the  entire  instruction  of  the  Court.  Indeed,  as 
will  be  shown  herein  appellant's  counsel  made  no  objection 
to  these  instructions  or  to  other  points  which  it  now  seeks 
to  raise  and  in  fact  approved  such  instructions  as  given. 
Appellant's  Point  7  argues  for  the  first  time  before  this 
Court  that  the  instructions  regarding  the  necessity  of  a 
finding  of  injury  to  the  public  as  a  prerequisite  to  a  verdict 
for  appellees  was  confusing  or  inadequate  but  admits  that 
the  jury  was  correctly  given  such  an  instruction  at  page 
1249  of  the  record.  Again,  appellant  admits  that  "defen- 
dant did  not  object  to  this  error  at  the  time  when  the 
instructions  were  given." 

What  has  been  said  with  respect  to  appellant's  Points 
5  and  6  is  obviously  applicable  to  this  alleged  point  of 
error.  Moreover,  it  is  to  be  observed  that  the  instruction 
directed  expressly  to  this  proposition  contained  on  page 
1249  of  the  record  was  taken  from  one  of  appellant's  pro- 
posed instructions  and  would  seem  to  be  much  more  favor- 
able to  the  appellant  than  the  law  permits  or  requires. 
We  think  it  clear  that  the  giving  of  this  instruction  pro- 
posed by  appellant  was  neither  justified  nor  necessary 
under  the  circumstances  of  this  case  since  injury  to  the 
public  is  shown  by  proof  of  the  intentional  elimination  of 
the  benefits  of  free  and  open  competition  in  the  market 
place  without  more  and  without  the  further  finding  im- 
posed upon  the  jury  here  to  the  efifect  that  it  must  find  that 
prices  have  been  raised,  quality  deteriorated  or  amount 
of  flow  of  interstate  commerce  restrained  or  diminished. 

''And  zvhile  abuses  of  price  fixing  and  the  like,  not 
here  directly  involved,  have  been  the  traditional  cri- 
teria of  illegality  under  the  Act,  there  are  other 
indicia  of  illegal  conduct,  'of  which  exclusion  of  com- 
petitors from  the  market  is  one.  International  Salt 
Co.  V.  United  States,  332  U.  S.  392,  396,  68  S.  Ct. 
12,  92  L.  ed,  20,  which  are  condemned  per  se  by 
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Section  2  regardless  of  whether  or  not  the  position 
of  dominance  has  been  exploited  to  rig  prices', 
Gamco,  Inc.  v.  Providence  Fruit  &  Produce  Bldg., 
1  Cir.,  194  F.  2d  484,  486,  487.  Moreover,  it  is  not 
material  under  Section  3  that  defendants  are  not 
themselves  competitors  of  plaintiff  if  the  combination 
of  which  they  are  a  part  nevertheless  restrains  com- 
petition between  those  who  are  competitors.  Mande- 
ville  Island  Farms  v.  American  Crystal  Sugar  Co., 
334  U.  S.  219,  236,  68  S.  Ct.  996,  92  L.  ed.  1328. 

"Appellees  cite  District  of  Columbia  Citizen  Pub. 
Co.  V.  Merchants  &  Mfr's  Ass'n,  D.  C.  D.  C,  83  F. 
Supp.  994,  and  Arthur  v.  Kraft -Phenix  Cheese  Cor- 
poration, D.  C.  Md.,  26  F.  Supp.  824,  as  barring  the 
action  on  the  ground  that  the  principal  purpose  of 
the  antitrust  laws  is  to  protect  the  public.  But  the 
test  is  whether  'the  restraint  is  shown  to  have  or  is 
intended  to  have  an  effect  upon  prices  in  the  market 
or  otherwise  to  deprive  purchasers  or  consumers  of 
the  advantages  which  they  derive  from  free  com- 
petition.' Apex  Hosiery  Co.  v.  Leader,  310  U.  S. 
469,  500,  501,  60  S.  Ct.  982,  996,  84  L.  ed.  1311, 
and  cases  there  cited.  The  Court  quotes  Appalachian 
Coals  V.  United  States,  288  U.  S.  344,  360,  53  S.  Ct. 
471,  77  L.  ed.  825,  as  follows: 

"  **  *  *  only  such  contracts  and  combinations 
are  within  the  act  as,  by  reason  of  intent  or  the  in- 
herent nature  of  the  contemplated  acts,  prejudice  the 
public  interests  by  unduly  restricting  competition  or 
unduly   obstructing   the   course   of   trade.' 

''See,  also,  William  Goldman  Theatres  v.  Loezi/s, 
Inc.,  3  Cir.,  150  F.  2d  738,  743,  Id.,  3  Cir.,  164  F. 
2d  1021,  certiorari  denied  334  U.  S.  811,  68  S.  Ct. 
1016,  92  L.  Ed.  1742.  The  restriction  unduly  preju- 
dices the  public  interest  when  it  is  intended,  as  here 


alleged,  to  eliminate  the  competition  of  plaintiff  by 
taking  the  steps  enumerated  to  exclude  him  from 
all  suitable  and  desirable  office  space,  though,  as  we 
have  said,  substantial  control  and  exclusion  from  such 
space  would  suffice."     (Italics  added.) 

Darnell  v.  Markzuood,  220  F.  2d  374. 

In  any  event  it  is  clear  that  no  objection  was  made 
to  the  charge  as  given  and  it  is  further  clear  from  the 
instructions  that  in  no  event  is  it  shown  that  appellant  was 
prejudiced  or  that  the  instruction  as  given  was  not  favor- 
able to  appellant.  Finally,  appellant  admits  (App,  Br. 
p.  28)  that  "in  fact,  the  Court  in  its  instructions  to  the 
jury  gave  the  substance  of  defendant's  Instructions  Nos. 
30  and  32  [R.  1249],"  and  must  admit  that  its  proposed 
instruction  No.  31  was  likewise  given  in  substance  in  a 
number  of  places  in  the  Court's  instructions  to  the  jury. 
(See  appellees'  argument  to  Points  5  and  6,  supra.) 

Appellant's  alleged  points  of  error  Nos.  8  and  9  are 
admittedly  subject  to  the  same  infirmities  herein  pointed 
out  in  connection  with  Points  5,  6,  and  7.  In  Point  8 
appellant  quotes  three  of  its  proposed  instructions  which 
were  submitted  to  the  Court  in  advance  of  trial  and  con- 
tends that  the  Court  erred  in  failing  to  give  such  in- 
structions even  in  the  admitted  absence  of  any  valid  ob- 
jections by  appellant.  It  is,  of  course,  obvious  from  what 
we  have  said  with  respect  to  Point  6  that  the  substance 
of  each  of  these  instructions  was  in  fact  given,  and  here 
again,  it  is  admitted  that  no  objection  to  the  Court's 
instructions  were  made  with  respect  to  the  issue  now 
sought  to  be  raised  before  this  Court. 

Appellant's  Point  9  seeks  to  raise  before  this  Court 
for  the  first  time  an  objection  to  the  Court's  instruction 
on  the  burden  of  proof  by  citing  its  proposed  instruction 
on  the  subject  and  by  referring  to  a  brief  colloquy  be- 
tween one  of  appellant's  counsel  and  the   Court  in   lieu 
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of  the  specific  objection  required  by  the  rules.  First  it 
is  to  be  noted  that  the  Court's  instruction  as  given  was 
proper  and  adequate,  and  stated  substantially  the  contents 
of  appellant's  proposed  instruction  No.  14  new.  It  would 
seem  that  this  belated  and  unfounded  objection  is  based 
solely  upon  appellant's  preference  for  the  use  of  their 
particular  verbiage  in  this  proposed   instruction. 

The  Court  in  its  instructions  defined  burden  of  proof 
at  various  times  in  its  entire  instruction  to  the  jury.  On 
pages  1234-1235  of  the  record  the  Court  expressly  in- 
structed that  "It  is  incumbent  upon  one  who  asserts  the 
affirmative  of  an  issue,  thus  having  the  burden  of  proof, 
to  prove  his  allegation  by  a  preponderance  of  the  evidence" 
and  the  Court  went  on  to  define  the  term  "preponderance 
of  the  evidence"  here  and  elsewhere  in  the  instructions. 
Again,  on  page  1241  of  the  record  the  Court  stated 

"The  evidence  in  proof  of  the  conspiracy  may  be 
circum,stantial.  Where  circumstantial  evidence  is 
relied  upon  to  establish  the  conspiracy  or  any  essential 
fact,  it  is  not  only  necessary  that  all  the  circumstances 
concur  to  show  the  existence  of  the  conspiracy  or  fact 
sought  to  be  proved,  but  such  circumstantial  evidence 
must  be  inconsistent  with  a  rational  conclusion  other- 
wise." 

Again  on  pages  1254  and  1255  the  Court  instructed  the 
jury  with  respect  to  burden  of  proof  as  follows : 

"Now,  in  this  matter  you  will  recall  that  the  court 
has  said,  'He  who  asserts  the  affirmative  of  a  matter 
must  produce  a  preponderance  of   evidence.' 

jk  5fe  *(?  sk  *{*  jk  jk  5k 

"The  person  who  asserts  the  affirmative  on  the  case 
has  to  have  a  preponderance  of  evidence,  which  means 
there  must  be  a  little  more  evidence,  at  least  a  little 
more  evidence  on  his  side  than  on  the  other  side,  be- 


caiise  if  you  find  that  it  is  evenly  balanced,  then  the 
decision  goes  to  the  one  who  resists  the  case,  not 
the  one  who  is  trying  to  establish  the  affirmative." 

Appellant's  Point  10  complains  that  the  Court  failed 
to  instruct  the  jury  in  the  language  contained  in  its  pro- 
posed instruction  42  relating  to  the  necessity  of  appellees 
proving  pecuniary  loss  or  damage,  and  that  this  fact 
must  be  proved  by  a  preponderance  of  the  evidence.  The 
proposed  instruction  also  refers  indirectly  to  an  alleged 
necessity  of  a  showing  of  public  injury  to  which  we  have 
previously  reverted  in  our  prior  argument,  and  to  the 
contrary  that  there  is  no  duty  imposed  by  law  upon  a 
defendant  to  show  that  its  acts  have  not  worked  injury 
to  plaintiff.  Here  again,  the  relevant  substance  of  appel- 
lant's proposed  instruction  was  given  by  the  Court  in  its 
own  language.  See  pages  1254-1255  of  the  record  quoted 
in  the  appellees'  immediately  preceding  argument  with  re- 
spect to  Point  9.  See  also  the  Court's  instructions  con- 
tained on  the  preceding  page  1254  relating  to  the  necessity 
of  finding  that  any  damages  were  the  proximate  result 
of  the  conspiracy. 

On  this  point  and  after  being  invited  to  do  so  out  of  the 
presence  of  the  jury  appellant's  counsel  requested  the 
Court  for  an  additional  instruction  [proposed  Instruction 
No.  45  nev/,  R.  1257]  which  was  given  as  requested  [R. 
1259].  After  the  giving  of  which  and  after  an  additional 
request  from  the  Court  for  any  criticism  of  its  charge  by 
counsel,  Mr.  Black,  chief  counsel  for  appellant,  expressed 
his  satisfaction  on  this  latter  point  and  offered  no  further 
objections  to  the  instructions  as  given.* 


*We  are  excepting  appellant's  objection  to  the  court's  refusal 
to  give  Proposed  Instruction  46A  through  F.  The  legal  theory 
embodied  in  this  proposed  instruction  will  be  treated  in  our  dis- 
cussion of  damages. 
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In  connection  with  appellees'  argument  with  respect  to 
alleged  points  of  error  numbered  5,  6,  7,  8,  9,  and  10, 
the  following  portion  of  the  record  is  conclusive  of  the 
extent  of  appellant's  objections  made  at  the  time  the 
instructions  were  given  and  of  the  extent  to  which  appel- 
lant acquiesced  and  approved  the  instructions  as  given 
[R.  1256-1261]. 

"Now,  counsel,  the  court  will  hear  your  exceptions 
to  the  charge. 

"This  is  a  duty  that  the  law  imposes  upon  the 
attorneys  and  upon  the  court.  After  the  judge  has 
instructed  the  jury,  which,  as  you  have  observed,  is 
a  moderately  lengthy  process,  and  always  subject  to 
the  possibility  that  the  judge  has  overlooked  some- 
thing or  has  had  a  slip  of  the  tongue,  the  attorneys 
may  step  around  to  the  side  of  the  bench,  out  of 
the  hearing  of  the  jury,  and  point  out  to  me  what 
they  think  (1488)  my  errors  have  been,  and  may  sug- 
gest ways  in  which  the  instructions  should  be  ex- 
tended. 

You  may  do  that  now. 

(Whereupon,  the  following  proceedings  were  had 
in  the  presence  but  out  of  the  hearing  of  the  jury.) 

Mr.  Doty :  For  the  record,  I  think  we  should  have 
our  14  new  on  burden  of  proof,  which  said  that  the 
plaintiff  has  the  burden  of  proof  on  all  issues,  and 
that  in  the  event  he  does  not  sustain  the  burden  of 
proof,  they  are  to  find  for  the  defendant.  I  don't 
think  that  was  ever  stated. 

The  Court:  There  were  many  instructions  sub- 
mitted on  that  particular  issue.  I  selected  one  and 
did  not  wish  to  repeat. 

Mr.  Doty:  We  believe  that  our  instructions  46-A 
through  46-F  should  be  given.  It  is  on  an  entirely 
different  theory  of  damages  from  the  one  stated,  but 
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for  the  record,  we  would  like  to  insist  that  they 
be  given. 

The  Court:  The  insistence  is  noted  and  I  have 
given  them  as  far  as  I  feel  that  I  properly  can. 

Mr.  Doty:  I  take  it  that  it  is  sufficient  if  we 
specify  46-A  through  46-F,  without  specifying  which 
is  new,  because,  obviously,  we  only  want  the  latest 
version  of  those. 

The  Court:  The  court  will  protect  you  by  saying 
that  I  understand  the  exception  and  I  deliberately 
and  knowingly  decline  to  give  all  the  instructions  just 
mentioned.     [1489.] 

Mr.  Doty:  We  also  had  an  instruction  45  new, 
which  was  an  additional  instruction  in  connection 
with  damages  based  on  speculation  and  guesswork, 
which  we  feel  shoiild  be  given. 

The  Court:  I  had  your  instruction  before  me, 
but  I  thought  a  little  extemporaneous  one  would  tell 
them  a  little  better.     Do  you  think  I  missed  it? 

Mr.  Doty:  I  don't  think  you  got  in  the  specula- 
tion and  guesswork  aspect  of  the  thing. 

Mr.  Black:  I  think  that  is  sound,  your  Honor. 
You  don't  have  to  be  precise,  but  you  just  can't  pull 
a  figure  out  of  the  air. 

The  Court:     I  will  read  it.     Hand  me  that. 

Mr.  Black:  One  other  observation.  I  think  it  is 
more  a  matter  of  confusion  than  error.  In  one  of 
the  old  instructions  there  were  several  defendants  in 
the  case,  which  was  given,  that  stated  the  jury  can 
bring  in  a  verdict  against  any  defendant  they  find 
guilty,  which  is  inappropriate  in  this  action.  It  might 
tend  to  confuse.  I  think  that  was  inadvertently  given 
that  way. 

The  Court:  I  think  I  was  reading  Judge  James' 
instruction  at  the  time. 
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Mr.  Ackerson:  That  was  one  of  the  suggestions 
I  had,  was,  your  Honor,  I  think  we  talked  this  over 
in  chambers  before,  and  I  think  you  ought  to  give 
an  instruction  or  a  httle  clarification  about  the  fact, 
in  connection  with  the  suggestion  [1490]  of  Mr. 
Black's,  that  the  fact  of  settlement,  which  has  been 
mentioned  to  the  jury,  for  income  taxes  or  anything 
else,  should  not  be  taken  into  consideration  any  wise 
by  them.  They  are  still  to  return  the  same  verdict 
they  would  otherwise. 

Mr.  Black:  I  think  that  has  been  adequately  cov- 
ered. 

Mr.  Doty:  I  think  that  has  been  adequately  cov- 
ered. 

The  Court:  I  don't  recall  that  settlement  has 
been  mentioned. 

Mr.  Ackerson:     Yes. 

Mr.  Black:  It  was  by  you  at  the  outset,  at  the 
beginning  of  the  trial.  We  agreed  you  would  in- 
struct it  had  been  made.  I  don't  think  we  need  to 
repeat  that. 

Mr.  Ackerson:  They  should  take  no  consideration 
of  that.  I  think  that  ought  to  be  said  now.  It  has 
been  mentioned  to  them,  but  they  should  eliminate  it 
from  their  minds  and  proceed  as  if  it  hadn't. 

Mr.  Doty:  There  is  no  sense  in  calling  it  back 
to  their  minds  to  eliminate.  We  told  them  at  the 
outset  to  eliminate  it  from  their  minds. 

Mr.  Ackerson:     I  don't  care. 

Mr.  Black:     We  might  as  well  let  it  alone. 

Mr,  Ackerson:  That  is  all  I  have.  I  have  no 
other  suggestion.  I  think  you  gave  a  very  brief 
charge,  but  I  can't  think  of  anything  you  missed. 
[1491.] 
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Mr.  Doty:  I  noted  our  42  we  thought  should  be 
given. 

The  Court:     I  understand  that  was  in  the  series. 

(Whereupon,  the  following  proceedings  were  had 
in  the  presence  and  hearing  of  the  jury.) 

The  Court:  I  overlooked  one  I  had  agreed  with 
the  attorneys  to  give. 

The  damages,  if  any,  which  you  may  award  plain- 
tiffs are  not  to  be  based  on  speculation  or  guesswork. 
Damages  which  you  may  award  plaintiffs  are  to  be 
just  and  reasonable  and  must  be  based  only  on  such 
relevant  factual  data,  if  any,  as  was  placed  in  evi- 
dence in  this   case. 

The  giving  of  this  instruction  is  not  to  be  taken 
by  you  as  an  indication  that  the  court  believes  you 
should  give  any  nor  is  my  cautionary  remark  to  be 
taken  as  an  indication  that  I  believe  you  shouldn't. 

I  am  not  expressing  myself.  I  don't  know  who 
should  win  this  case,  and,  hence,  anything  which 
might  indicate  to  you  a  state  of  mind  on  my  part, 
as  to  who  should  win,  would  be  an  erroneous  inter- 
pretation by  you,  because  I  haven't  figured  it  out. 
That  is  for  you  to  do,  and  I  have  had  enough  prob- 
lems here  to  figure  out  the  things  that  are  within 
my  province. 

Mr.  Ackerson:  Your  Honor,  I  don't  believe  that 
last  instruction  is  confusing,  but  the  thought  just 
occurred  to  me,  with  all  due  respect,  that  you  may 
not  speculate  without  telling  [1492]  the  jury  what 
latitude  and  leeway  they  may  have,  which  does  not 
constitute  speculation.  I  don't  want  the  jury  to  have 
the  inference  they  have  to  be  able  to  sit  down  and 
figure  the  amount  of  damage,  if  they  so  find,  down 
to  the  penny  or  the  dollar.  They  can  use  their  best 
judgment,  based  on  the  evidence  that  is  in  the  record. 
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The  Court:  In  the  nature  of  things,  if  a  plaintiff 
wins  in  a  case  of  this  kind  it  is  impossible,  as  I  told 
you  before,  for  you  to  have  the  data  in  a  case  of 
this  kind  from  which  you  could  take  an  adding  ma- 
chine and  add  up  the  damages  with  minute  exact- 
ness. 

But  you  must  find  some  basis  in  the  evidence  for 
any  damage  which  you  award,  and  don't  just,  as  one 
of  the  attorneys  said  here  at  the  bench,  draw  a  figure 
out  of  a  hat. 

Does  that  satisfy  you,  Mr.  Ackerson? 

Mr.  Ackerson:     Yes,  your  honor. 

The  Court:  All  right,  Mr.  Black,  you  can  come 
up  here  if  you — 

Mr.   Black:     I  am  satisfied  on  that  point. 

The  Court:  Either  of  you  may  come  up  here 
and  state  privately  any  further  amplification  you 
think  should  be  given. 

All  right.    The  clerk  will  swear  the  bailiff." 

Authorities   Cited  by  Appellant  in   Support  of  Its  Points  5 
Through  10  Do  Not  Apply  Under  the  Facts. 

Appellant's  legal  argument  contained  on  pages  76  to  92 
of  its  opening  brief  titled  "B.  The  Court  Erred  in  Its 
Instructions  to  the  Jury"  is  necessarily  premised  on  the 
untenable  position  assumed  by  appellant  in  its  factual  dis- 
sertation on  the  same  subject  (App.  Br.  pp.  20-21),  and 
is,  therefore,  inapplicable  to  a  situation  where,  as  here, 
the  court's  charge  correctly  stated  the  law,  was  pre- 
dominantly favorable  to  the  appellant,  stated  in  substance 
the  very  matters  now  objected  to  by  appellant  on  this 
appeal,  contained  no  demonstratable  conflict  in  the  charge 
as  a  whole,  and  where  appellant  admits  that  no  proper 
objection  was  made  to  that  part  of  the  charge  covered  by 
these  assignments  of  error.     Certainly,  appellant's  mere 
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suggestion  now  that  the  Court's  reference  to  "defendants" 
might  have  confused  the  jury  does  not  state  a  conflict 
in  the  instructions  given.  Thus,  the  case  of  Voss  v. 
Becko,  192  F.  2d  827,  830,  and  Paramount  Film  Dis- 
tributing Corp.  V.  Applehaum,  217  F.  2d  101,  cited  by 
appellant  in  support  of  the  proposition  that  conflicting 
instructions  may  be  erroneous,  have  no  application  to  a 
situation  where  in  fact  there  was  no  conflict  and  where, 
as  here,  the  instructions  when  read  as  a  whole  were  clear 
and  not  objected  to  at  the  time  they  were  given.  In  the 
Voss  case  (the  conflicting  instructions  were  obviously 
the  subject  of  proper  objections  at  the  time  they  were 
given  and  were  in  fact  directly  contrary  to  each  other. 
In  one  instruction  the  Court  submitted  to  the  jury  the 
question  of  whether  the  defendant  coerced  the  merchants 
to  breach  their  contracts  with  plaintiff  while  at  the  same 
time  instructing  the  jury  that  there  was  no  evidence  to 
justify  a  finding  that  the  merchants  were  forced  by  de- 
fendant to  breach  their  contracts.  The  reversal  and  re- 
mand in  the  Paramount  case,  supra,  was  based  upon  many 
factors,  including  outside  influence  on  the  jury,  local 
prejudice  against  the  defendants  in  the  case,  and  preju- 
dicial instructions  given  over  proper  objections.  None 
of  these  elements  are  present  here.  There  are  only  ap- 
pellant's unsubstantiated,  argumentative,  and  distorted  as- 
sertions which  cannot  and  do  not  detract  from  the  fair- 
ness and  non-prejudicial  nature  of  the  instructions  which 
were  in  fact  given  and  approved  at  the  time. 

We  have  no  quarrel  with  the  principle  enunciated  in 
the  cases  cited  by  appellant  beginning  with  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  1,  31  S.  Ct.  5,  on  page 
82  of  its  brief  and  ending  with  Paramount  Film  Dis- 
tributing Corp.  V.  Village  Theatre,  228  F.  2d  721,  on  p. 
84.  The  admitted  restraint  in  the  case  now  on  appeal  was, 
by  the  verdict  and  under  the  instructions,  found  to  be 
the  destruction  of  appellees'   right  to  purchase  and   sell 
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accredited  acoustical  tile  on  a  competitive  basis  for  the 
purpose  of  eliminating  appellees'  competition  with  Flint- 
kote's  co-conspirators  in  the  case.  The  unreasonable  na- 
ture of  such  a  restraint  cannot  be  questioned  and  the  ap- 
pellees, under  the  facts,  would  have  been  entitled  to  an 
instruction  that  if  the  jury  found  that  purpose  and  effect 
to  exist,  it  would  amount  to  a  per  se  violation  of  the  act. 
See  the  cases  cited  supra.  Again,  appellant  made  no 
objection  to  these  instructions  at  the  time  they  were  given. 

Appellant's  further  argument  (pages  84  to  92  of  its 
brief)  is  in  the  same  vein.  It  is  a  mere  attempt  to  apply 
general  legal  principles  to  the  conclusions  of  appellant's 
counsel  which  find  no  support  in  the  instructions  as  given 
and  approved  or  in  the  evidence.  In  the  latter  case  it  is 
also  clear  that  appellant  is  merely  seeking  to  have  this 
Court  reweigh  the  evidence  without  even  directing  this 
Court's  attention  to  such  evidence.  Again,  the  cases  cited 
by  appellant  in  this  part  of  its  brief  are  based  upon  a 
situation  where  ''a  proper  request  for  an  instruction  was 
made"  (App.  Br.  p.  88). 

Finally,  nowhere  in  this  part  of  appellant's  argument 
is  it  shown  factually,  nor  could  it  be  seriously  contended, 
that  appellant  was  prejudiced  or  could  have  been  preju- 
diced. 

There  was  no  failure  on  the  part  of  the  Court  to  in- 
struct as  to  the  appellant's  theory  of  the  case.  Its  sole 
theory  as  reiterated  in  the  brief  and  in  the  record  was 
that  it  acted  independently  and  for  sound  business  reasons 
in  terminating  appellees'  source  of  acoustical  tile.  The 
Court  covered  this  theory  on  numerous  occasions  in  the 
instructions  by  instructing  the  jury  (1)  that  the  defendant 
Flintkote  could  be  liable  only  if  the  jury  found  that  Flint- 
kote  acted  in  conspiracy  with  appellees'  competitors,  and 
that  otherwise  Flintkote  had  a  legal  right  to  refuse  to 
sell  appellees  for  any  reason  deemed  adequate  to  Flintkote. 
This  instruction  was  repeated  throughout  the  Court's  in- 
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structions  as  a  whole  and  properly  stated  appellant's  theory 
to  appellant's  obvious  satisfaction  and  approval.  In  fact, 
these  instructions  were  taken  from  appellant's  proposed 
instruction. 

IV. 
The  Court  Did  Not  Abuse  Its  Discretion  in  Failing 
to  Grant  a  New  Trial  on  the  Grounds  (a)  the 
Verdict  Was  Against  the  Weight  of  the  Evidence 
or  (b)  That  the  Damages  Fixed  by  the  Jury  Were 
Excessive. 

(Specification  of  Error  No.  11,  App.  Br. 
pp.  92-100,   115-133.) 

Appellant's  Specification  of  Error  No.  11  claims  error 
resulted  when  the  trial  court  denied  its  Motion  for  a  New 
Trial  on  the  above  grounds. 

It  is  appellees'  contention  that  the  disposition  of  a 
Motion  for  a  New  Trial  based  as  here  upon  the  weight  of 
the  evidence  is  a  matter  entirely  within  the  discretion  of 
the  trial  court,  and  that  its  ruling  granting  or  denying  the 
same  is  not  reviewable  by  an  appellate  court. 

"It  has  been  frequently  decided  that  the  allowance 
or  refusal  of  a  new  trial  rests  in  the  sound  discretion 
of  the  trial  Court,  and  its  action  in  that  respect  can- 
not be  made  the  basis  of  review  by  writ  of  error 
from  this  Court.  (Cases  cited.)"  {Holmgren  v. 
United  States,  217  U.  S.  509,  521,  affirming  156 
Fed.  439  (C.  C.  A.  9).) 

Also,  see  United  States  v.  Socony-Vacuum  Oil  Com- 
pany, 310  U.  S.  150,  247;  Mattox  v.  United  States,  146 
U.  S.  140;  Luke  v.  United  States,  84  F.  2d  711  (C.  C.  A. 
5,  1936) ;  Mutual  Life  Insurance  Co.  v.  Wells  Fargo 
Bank,  etc.,  86  F.  2d  585,  588  (C.  C.  A.  9,  1936). 
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In  United  States  v.  Shingle,  91  F.  2d  85  (C.  C.  A. 
9,  1937),  this  Court  said  (p.  90)  : 

"Assignment  36  is  that  the  trial  Court  erred  in 
denying  appellants'  motion  for  a  new  trial.  This 
ruling  was  not  assignable  as  error.  Fairmont  Glass 
Works  V.  Cnh  Fork  Coal  Co.,  287  U.  S.  474,  481 

However,  notwithstanding  the  procedural  infirmity  of 
appellant's  Specification  of  Error  No.  11,  appellees  contend 
alternately  that  appellant  has  failed  utterly  to  show  where 
in  the  record  the  evidence  sustaining  the  trial  court's  ac- 
tion was  inadequate  or  that  the  trial  court's  decision  on 
the  motion  was  otherwise  assailable. 

In  order  to  avoid  a  duplication  of  argument  and  dis- 
cussion here,  this  Court's  attention  is  directed  to  appel- 
lees' argument  in  sections  I,  II  and  V  of  this  Reply  Brief. 
It  is  clear  that  this  portion  of  appellant's  brief  insofar 
as  the  purported  facts  are  concerned,  is  based  entirely  upon 
the  appellant's  bald  attempt  here  to  induce  this  Court  to 
weigh  a  fragmentary  part  of  the  evidence  to  the  exclusion 
of  more  pertinent  evidence  contained   in  the   record. 

It  is  also  noteworthy  that  insofar  as  appellant's  argu- 
ment is  concerned  with  respect  to  (a)  above,  it  has  cited 
no  legal  authority  to  support  its  right  to  raise  the  question 
on  appeal.  It  is  submitted  that  there  is  no  valid  authority 
permitting  appellant  to  do  so.  The  authority  cited  to 
support  ground  (b)  above  (App.  Br.  pp.  115-133)  like- 
wise is  devoid  of  any  adjudicated  decisions  supporting 
appellant's  right  to  have  this  Court  review  this  ground  of 
the  motion  for  a  new  trial.  The  cases  cited  in  this  portion 
of  appellant's  brief  relate  merely  to  general  principles 
which  are  wholly  inapplicable  to  the  evidence  in  the  instant 
appeal.  Again,  for  the  purpose  of  avoiding  a  repetition  of 
argument  contained  elsewhere  herein  this  Court's  attention 
is  directed  to  sections  I,  II,  and  V  of  appellees'  brief. 
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V. 

Appellees'  Answer  to  Contention  That  "Damages 
Were  Excessive"  and  to  the  Contention  That 
"Numerous  Errors  Were  Committed  in  Connec- 
tion Therewith."     (Points  11,  12,  13.) 

Alleged    Excessiveness    of    Verdict    Is    Not    Reviewable. 

In  its  argument  under  this  point  appellant  asserts  that 
the  damages  assessed  by  the  jury  ($50,000)  are  exces- 
sive. It  is  clear  that  there  can  be  no  doubt  of  the  fact 
of  damage  since  that  part  of  the  conspiracy  aimed  at 
appellees  had  as  its  sole  and  only  object,  purpose,  and 
effect  the  permanent  elimination  of  appellees'  ability  to 
compete  in  the  market  place  with  Flintkote's  co-conspira- 
tors. The  latter  element — the  fact  of  damage — is  not  dis- 
puted in  the  record  and  is  ignored  in  the  argument  of  ap- 
pellant. 

The  verdict  of  a  jury  based  on  evidence  as  to  the 
amount  of  damages  suffered  is  not  reviewable  by  a  Federal 
Appellate  Court.  The  law  on  this  subject  is  carefully 
stated  and  reviewed  in  St.  Louis  Southwestern  Ry.  Co.  v. 
Ferguson,  182  F.  2d  949,  where  Judge  Johnsen,  speaking 
for  the  Court,  says  [954] : 

"The  final  contention  is  that  the  verdict  is  so 
grossly  excessive  as  evidently  to  have  been  the  result 
of  sympathy,  passion  and  prejudice.  We  have  said 
many  times  that  the  excessiveness  or  inadequacy  of 
a  verdict  is  not  a  question  for  our  consideration,  but 
that  the  entreaty  for  any  such  vice  lies  solely  to 
the  judgment  and  the  conscience  of  the  trial  judge 
on  motion  for  new  trial.  This  is  because  the  amount 
of  a  verdict  is  primarily  a  factual  evaluation  on  in- 
absolute  elements,  while  our  function  traditionally 
has   been   regarded   as   extending   only   to   a   testing 
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of  the  soundness  of  the  processes  by  which  such  a 
resuh  has  been  achieved." 

To  the  same  effect  see:  Lazulor  v.  Loezve,  235  U.  S.  522. 

As  a  general  rule  in  tort  cases  it  must  be  recognized  that 
it  is  the  exclusive  function  of  the  jury  to  fix  the  amount 
of  damages,  and  that  Courts  will  not  interfere  with  the 
jury's  verdict  merely  because  the  amount  of  the  verdict 
is  large  or  because  they  take  a  different  view  of  the  case 
or  would  have  awarded  more  or  less  damages. 

Thornzvalt  v.  Reading  Co.,  79  Fed.  Supp.  921,  15 
Am.  Jur.,  Sec.  205,  p.  622; 

Barry  v.  Edmonds,  116  U.  S.  550,  6  S.  Ct.  501 ; 

Tenant  v.  Peoria  &  P.  U.  Ry.  Co.,  321  U.  S.  29, 
64  S.  Ct.  409. 

As  has  been  pointed  out  the  fact  of  damage  is  clear 
and  cannot  be  controverted  herein.  An  analysis  of  ap- 
pellant's argument  will  disclose  that  its  sole  contention 
relates  to  the  measurement  of  damages. 

When  damage  is  caused  by  a  tortious  act,  the  damage 
from  the  tortious  act  may  continue  in  the  absence  of 
proof  of  a  continuation  of  the  conspiracy  itself  which 
caused  the  damage  or  injury.  Thus  one  must  distinguish 
between  the  cause  of  damage  and  (1)  the  time  during 
which  such  damage  may  continue  and  (2)  the  amount  of 
damage  resulting  from  the  tortious  act.  To  illustrate, 
it  has  been  held  in  certain  motion  picture  cases,  and  cor- 
rectly so,  that  the  damage  resulting  from  a  conspiracy  to 
prevent  the  plaintiff  from  playing  pictures  on  a  competi- 
tive run  and  availability  is  measured  from  day  to  day 
and  is  governed  by  the  applicable  statute  of  limitations 
and  the  damage  proceeds  only  to  the  date  of  the  filing 
of  the  complaint.  On  the  other  hand,  when  a  single  act 
of  a  conspiracy  causes  the  damage  to  an  individual  theatre, 
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the  time  element  and  the  measure  of  damage  is  vastly 
different.  Thus  we  have  the  Bigelozu  case  which  involved 
the  former  principle  (Bigelozu  v.  RKO  Radio  Pictures, 
Inc.,  et  al.,  327  U.  S.  251).  There  the  plaintiff  sued  for 
damages  based  upon  a  late  playing  position  and  was  per- 
mitted to  recover  damages  accruing  within  the  statute  of 
limitations  and  up  to  and  including  the  date  of  filing  of 
plaintiff's  complaint.  Subsequently  and  after  approxi- 
mately three  years  of  appeal,  plaintiff  filed  an  entirely  new 
suit  and  recovered  damages  during  the  later  period  upon 
the  basis  that  the  conspiracy  continued  during  such  period 
to  his  damage.  The  other  type  of  situation  is  illustrated 
in  the  Brookside  case.  See  Tzventieth  Century-Fox  Film 
Corporation,  et  al.  v.  Brookside  Theatre  Corporation, 
194  F.  2d  846,  854-855.  In  the  latter  case  the  plaintiff 
was  compelled  to  dispose  of  his  theatre  to  one  of  the  defen- 
dants in  the  year  1937,  as  a  result  of  the  overt  acts  of  the 
conspiracy  preventing  plaintiff  from  playing  motion  pic- 
tures in  competition  with  competitors.  No  amended  or 
supplemental  complaint  was  filed  in  the  case,  the  damage 
being  based  upon  a  single  overt  act  in  the  conspiracy; 
namely,  the  compulsion  under  which  plaintiff  disposed  of 
its  property,  the  Brookside  Theatre.  The  trial  of  the  case 
ended  on  December  28,  1950,  after  having  been  trans- 
ferred from  this  district  to  the  Western  District  of  Mis- 
souri for  trial.  Thereafter  final  briefs  to  the  Eighth  Cir- 
cuit Court  of  Appeals  were  filed  on  September  17,  1951, 
and  the  instructions  of  the  trial  court  were  expressly 
brought  into  issue;  the  Supreme  Court  of  the  United 
States  denied  certiorari.  (343  U.  S.  942,  96  L.  Ed.  1348, 
72  S.  Ct.  1035.) 

The  Brookside  case  is  in  no  wise  an  isolated  opinion 
or  rule  of  law,  but  rather  it  states  the  regularly  accepted 
and  universal  rule  of  law  excepting  only  in  those  cases 
in  which  the  damage  is  suffered  day  by  day  as  a  result  of 
a  continuing  day  by  day  conspiracy.    For  example,  in  cases 
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where  plaintlfifs  have  been  prevented  from  going  into  busi- 
ness at  all,  the  Court  has  held  that  the  estimated  future 
damage  resulting  may  be  approximated  upon  the  basis 
of  any  adequate  evidence.  Thus  in  Pennsylvania  Sugar 
R.  Co.  V.  American  Sugar  R.  Co.,  166  Fed.  254,  260,  the 
Court  held  that  while  something  more  than  a  mere  in- 
tention to  go  into  business  was  necessary;  that  when  that 
intention  has  been  expressed  in  substantial  acts,  an  esti- 
mate of  the  amount  of  money  actually  lost  in  the  enter- 
prise cannot  be  regarded  as  wholly  speculative  or  prob- 
lematical. 

Again,  in  Aladdin  Mfg.  Co.  v.  Mantle  Lamp  Co.  of 
America,  116  F.  2d  708,  716,  717,  the  Court  held  that 

"A  tortfeasor  is  liable  for  all  consequences  natu- 
rally resulting,  all  injuries  actually  flowing  from  his 
wrongful  act,  whether  in  fact  anticipated  or  contem- 
plated by  him  when  his  tortious  act  was  committed. 

"Recoverable  damages,  therefore,  include  compen- 
sation for  all  injury  to  appellant's  business  arising 
from  wrongful  acts  committed  by  appellee,  provided 
such  injury  was  the  natural  and  proximate  result  of 
the  wrongful  acts  (citing  cases).  This  includes  in- 
jury to  business  standing  or  good  will,  loss  of  busi- 
ness, additional  expenses  incurred  because  of  the 
tort  and  all  other  elements  of  injury  to  the  business. 
15  Amer.  Jur.  sees.  133,  134,  135,  136  and  138. 
These  are  governing  principles  applying  to  compensa- 
tory damages.  *  *  *  Whether  damages  be  com- 
pensatory or  exemplary,  if  unliquidated,  when  de- 
termined by  the  trier  of  the  facts,  their  propriety  can- 
not be  governed  or  measured  by  any  precise  yard- 
stick. They  must  bear  some  reasonable  relationship 
to  the  injury  inflicted  and  the  amount  must  rest 
largely  in  the  discretion  of  the  trier  of  facts,  a  dis- 
cretion not  to  be  arbitrarily  exercised.     Ordinarily 
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this  court  will  interfere  only  where  it  appears  that 
an  injustice  has  been  done  or  it  is  clear  that  there 
has  been  error  in  law." 

In  other  words,  once  having  found  the  fact  of  damage, 
the  jury  in  a  treble  damage  action  may  use  its  discretion 
as  to  the  amount  of  damage  in  the  identical  way  in  which 
such  discretion  is  used  in  a  personal  injury  case  and  simi- 
lar matters,  including  the  future  period  of  time  in  which 
the  damage  may  persist. 

In  the  Brookside  case,  supra,  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  stated : 

"The  measure  of  such  damages  is  the  pecuniary 
loss  to  plaintiff's  business  or  property  resulting  ap- 
proximately from  the  conspiracy  or  combination 
*  *  *  The  uncertainty,  however,  which  precludes 
the  recovery  of  particular  damages  is  uncertainty 
as  to  whether  they  are  the  result  of  the  tortious  acts 
of  defendant,  rather  than  uncertainty  as  to  amount, 
and  the  fact  that  damages  cannot  be  calculated  with 
mathematical  exactness  does  not  make  them  so  un- 
certain as  to  bar  recovery  (citing  cases).  Hence,  loss 
of  profits  may  constitute  an  element  of  recoverable 
damages  where  they  are  capable  of  being  measured 
or  ascertained  on  a  reasonable  basis." 

In  the  same  case  the  defendants  or  appellants  objected 
to  the  admission  of  evidence  showing  loss  of  future  profits, 
maintaining  that  future  profits  in  themselves  are  not 
an  element  of  recovery,  and  that: 

"The  amount  of  the  profits  beyond  a  reasonable 
period  after  the  sale  (of  the  theatre)  in  1937  should 
not  be  considered." 

The  trial  court  permitted  the  plaintiffs  (in  Brookside) 
to  estimate  damages  up  to  and  beyond  this  point  and 
for  a  number  of  years  after  the  filing  of  the  complaint 
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and  trial.     Appellate  court  approved  the  instruction  given 
in  this  respect  (certiorari  denied  by  the  Supreme  Court). 

Other   statements   of   the   principle   involving  the   time 
element  in  which  unliquidated  damages  may  be  considered 
and   proven   are   numerous.      See   for   example:    Restate- 
ment of  the  Law-Torts,  pages  906-908,  where  it  is  stated : 
"In  determining  the  measure  of  recovery    *     *     * 
a  balance  sheet  is  in  effect  set  up  by  the  court  in 
which  are  stated  the  items  of  assets  and  liabilities 
which   have   been   affected   by   the   tort,    (a)    before 
the  tort,   and    (b)    as   they   appear   at   the   time   of 
trial.     *    *     *" 

The  Appellate  Court  in  the  Brookside  case  further 
recognized  this  proposition  of  future  loss  of  profits  by 
the  following  language: 

"The  value  of  the  right  to  continue  business,  of 
which  the  plaintiff  was  deprived  by  the  wrongful  act 
of  the  defendants,  depended  certainly  to  some  extent 
on  its  capacity  to  make  a  profit.  *  *  *  jf  profits 
might  reasonably  be  realized  from  a  conduct  of  a 
business  destroyed  by  the  tortious  act  of  the  wrong- 
doer may  not  be  taken  into  consideration  in  ascer- 
taining damages,  then  the  wrongdoer  might  with 
impunity  destroy  a  competitor's  business  and  profit 
by  such  act." 

See  for  example,  Allison  v.  Chandler,  11  Mich.  542, 
where  through  repeated  tortious  acts  plaintiff  was  com- 
pelled to  abandon  his  business  and  sued  to  recover  dam- 
ages, including  lost  profits  to  the  end  of  his  leased  term. 
See  also  Chapman  v.  Kirby,  49  111.  221,  cited  and  ap- 
proved in  Weinman  v.  de  Palma,  232  U.  S.  571. 

Finally,  Mr.  Justice  Cardozo  in  Sinclair  Refining  Co. 

V.  Jenkins  Petroleum  Process  Co.,  289  U.  S.  689,  stated: 

"At  times  the  only  evidence  available  may  be  that 

supplied  by  testimony  of  experts     *     h^     *^     g^^  ^ 
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different  situation  is  presented  if  years  have  gone  by 
before  the  evidence  is  offered.  Experience  is  then 
available  to  correct  uncertain  prophecy.  Here  is  a 
book  of  wisdom  that  courts  may  not  neglect.  We 
find  no  rule  of  law  that  sets  a  clasp  upon  its  pages 
and  forbids  us  to  look  within." 

Here,  as  in  the  Brookside  case,  the  damage  to  appellee's 
business  and  property  was  accomplished  by  the  act  of  the 
defendants  on  or  about  February  19,  1952.  The  results  of 
said  act  (the  termination  of  plaintiff's  supply  of  competi- 
tive tile)  and  the  damages  therefrom  have  continued  and 
have  been  accruing  to  the  present  date.  Indeed,  under  the 
instructions  in  the  Brookside  case,  it  would  seem  that  since 
there  is  no  limitations  other  than  ordinary  mortality  tables 
upon  which  to  judge  the  time  in  which  plaintiffs  might 
have  continued  to  operate  their  business  profitably  in  the 
absence  of  defendants'  acts  there  would  seem  to  be  no 
valid  reason  to  compel  the  trial  court  here  to  limit  the 
damages  to  the  time  of  trial.  In  a  motion  picture  treble 
damage  action  the  damages  are  usually  measurable  upon 
the  basis  of  the  location,  size,  and  accompaniments  of 
the  particular  theatre  directly  involved,  irrespective  of 
the  lease  or  the  longevity  of  management  or  ownership. 
Thus,  laying  the  two  cases  side  by  side,  they  can  be 
distinguished  only  by  the  fact  that  whereas  the  plaintiffs 
in  the  Brookside  case  were  permitted  to  prove  continuing 
loss  of  profits  and  other  damage  elements  up  to  and  in- 
cluding the  end  of  their  lease  on  the  Brookside  Theatre 
which  terminated  in  the  year  1952,  in  the  present  case 
appellees'  business  rather  than  being  predicated  upon  a 
particular  building  and  its  desirability  or  upon  a  particular 
lease  of  that  building,  is  predicated  upon  their  continuing 
ability  to  engage  in  the  acoustical  tile  business  and  the 
continued  utilization  of  their  past  experience,  etc. 
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The  following  are  general  illustrations  of  types  of  dam- 
age recognized  in  antitrust  cases: 

It  is  settled  that  the  injury  to  business  or  property  re- 
ferred to  in  the  antitrust  acts  including  diminution  of 
property  as  a  result  of  having  been  led  to  pay  prices  in 
excess  of  those  which  would  have  prevailed  but  for  the 
illegal  combination  or  conspiracy. 

Montague  &  Co.  v.  Lowry,  193  U.  S.  38; 

Chattanooga  Foundry  v.  Atlanta,  203  U.  S.  390; 

Thomsen  v.  Cayser,  243  U.  S.  66; 

Straus  V.  Victor  Talking  Machine  Co.,  et  al.,  297 
Fed.  791 ; 

Monarch   Tobacco    Works  v.    American   Tobacco 
Co.,  165  Fed.  774. 

As  said  by  Justice  Holmes  in  the  Atlanta  case, 

"A  man  is  injured  in  his  property  when  his  prop- 
erty is  diminished"   (p.  399). 

In  the  Montagu  case,  supra,  plaintiff  retailer  was  com- 
pelled to  pay  higher  wholesale  prices  as  a  result  of  a  re- 
tail association's  activities.  In  an  action  against  the  as- 
sociation he  was  permitted  to  measure  his  damages  on 
the  tile  which  he  had  purchased  by  the  difference  between 
the  list  price  and  the  association  price,  approximatel}^  fifty 
per  cent  off  list. 

Again,  in  the  Atlanta  case,  supra,  plaintiff's  damage 
was  measured  by  the  difference  between  the  price  he  had 
to  pay  and  the  price  he  would  have  had  to  pay  under 
natural  conditions  had  the  combination  been  out  of  the 
way. 

In  Thomsen  v.  Cayser,  supra,  plaintiff's  damages  were 
based  upon  the  difference  between  the  rates  charged  by 
the  combination  and  those  which  he  would  have  otherwise 
been  required  to  pay. 
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In  the  Straus  case,  supra,  plaintiffs  were  retailers  (prin- 
cipally Macy's  of  New  York)  to  whom  defendants  had 
refused  to  sell  goods  at  dealers'  discounts  because  of 
Macy's  refusal  to  participate  in  defendants'  illegal  li- 
censing scheme.  In  order  to  obtain  goods,  Macy  pur- 
chased both  from  defendants  and  others  at  a  higher  price 
and  the  same  measure  of  continuing  damages  were  used. 

Again,  in  Eastman  Kodak  Co.  v.  Southern  Photo  Co., 
273  U.  S.  359,  plaintiff's  established  business  of  selling 
supplies  to  professional  photographers  was  greatly  de- 
creased by  the  refusal  of  the  defendant,  which  had  a 
partial  monopoly  in  such  supplies,  to  sell  to  it.  In  this 
case,  the  defendant  conceded  that  the  loss  of  anticipated 
profits  may  be  recovered  where  the  amount  of  loss  is  made 
reasonably  certain  by  competent  proof.  The  Supreme 
Court  adopted  the  language  of  the  Court  of  Appeals  as 
a  correct  statement  of  the  applicable  rules  of  law: 

"The  plaintiff  had  an  established  business,  and  the 
future  profits  could  be  shown  by  past  experience.  It 
was  permissible  to  arrive  at  net  profits  by  deducting 
from  the  gross  profits  of  an  earlier  period  an  esti- 
mated expense  of  doing  business.  Damages  are  not 
rendered  uncertain  because  they  cannot  be  calculated 
with  absolute  exactness.  It  is  sufficient  if  a  reason- 
able basis  of  computation  is  afforded,  although  the 
result  be  only  approximate." 

Further,  the  Supreme  Court  added: 

"*  *  *  a  defendant  whose  wrongful  conduct 
has  rendered  difficult  the  ascertainment  of  the  precise 
damages  suffered  by  the  plaintiff,  is  not  entitled  to 
complain  that  they  cannot  be  measured  with  the  same 
exactness  and  precision  as  would  otherwise  be  pos- 
sible. Hotel  V.  Baltimore  &  Ohio  R.R.,  169  U.  S. 
26,  39.  And  see  Lincoln  v.  Orthwein  (C.  C.  A.), 
120  Fed.  880,  886. 
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"We  conclude  that  plaintiff's  evidence  as  to  the 
amount  of  damages,  while  mainly  circumstantial,  was 
competent;  and  that  it  sufficiently  showed  the  extent 
of  the  damages,  as  a  matter  of  just  and  reasonable 
inference,  to  warrant  the  submission  of  this  question 
to  the  jury.  The  jury  was  instructed,  in  effect,  that 
the  amount  of  the  damages  could  not  be  determined 
by  mere  speculation  or  guess,  but  must  be  based  on 
evidence  furnishing  data  from  which  the  amount  of 
the  probable  loss  could  be  ascertained  as  a  matter 
of  reasonable  inference"  (p.  379). 

Normal  anticipated  increase  in  future  business, 
where  a  plaintiff  has  been  either  stopped  from  conduct- 
ing business  or  substantially  restricted,  is  a  recognized 
measure  of  unliquidated  damages  in  suits  of  this  kind,  and 
the  measure  of  this  loss  may  be  proven  by  expert  testi- 
mony, including  plaintiffs'  own  opinion  based  upon  some 
reasonable  thesis.  Thus,  in  Sheldon  v.  Moredall  Realty 
Corp.,  29  Fed.  Supp.  729,  732,  directors  and  managers  of 
similar  theatres  in  the  neighborhood  of  the  Capitol 
Theatre  testified  as  experts  for  the  respondent  on  the 
added  patronage  a  motion  picture  theatre  might  get  by 
supplementing  its  program  with  vaudeville,  the  Court 
holding  according  to  the  general  rule  that  any  objection 
to  this  type  of  evidence  related  solely  to  its  weight,  not 
to  its  admissibiHty. 

The  case  of  William  R.  Rankin  Co.  v.  Associated  Bill- 
posters, etc.,  42  F.  2d  152  (C.  C.  A.  2)  is  another  example 
of  plaintiffs  using  expert  testimony  and  judgment  in  esti- 
mating damages.  There  the  plaintiff  was  prevented  from 
engaging  fully  in  the  outdoor  billboard  business  because 
of  the  tortious  acts  of  defendants.  The  Court  permitted 
Rankin,  the  plaintiff,  to  testify  and  give  his  best  estimate, 
not  only  of  the  loss  occasioned  by  those  acts,  but  as  to 
damage  occasioned  by  his  loss  of  what  he  considered  would 
have  been  the  normal  increase  in  his  business  from  year 
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to  year  in  the  absence  of  such  tortious  acts.  He  was  per- 
mitted to  estimate  on  this  basis  his  probable  yearly  earn- 
ings to  explain  how  his  figures  were  arrived  at.  The 
Court  stated  with  respect  to  this  type  of  testimony: 

"There  was  no  speculation  as  to  the  fact  of  actual 
damage,  its  business  had  been  seriously  curtailed.  The 
defendants  had  caused  the  damage,  and  cannot  be 
permitted  to  escape  liability  because  it  is  difficult 
for  the  plaintiff  to  express  in  terms  of  dollars  the 
damage  it  has  suffered. 

"This  evidence  while  purely  an  estimate  and  intro- 
duced as  such  was  proof  of  a  kind  of  definite  and 
certain  as  the  subject  matter  admitted.  It  had  to 
do  with  what  was  never  actually  earned  because  of 
the  defendants'  wrongdoing,  ^-k  *  ^  Whatever 
may  be  said  of  its  weight  and  that  was  entirely  for 
the  jury,  we  have  no  difficulty  with  its  admissibility." 

In  the  case  of  Frey  &  Son.  v.  Welch  Grape  Juice  Co., 
240  Fed.  114,  117,  the  District  Court  limited  the  measure 
of  damages  to  the  profit  the  plaintiff  would  have  made  on 
two  particular  orders  proved  to  have  been  given  to  the 
plaintiff  which  it  was  unable  to  fill.  The  Appellate  Court 
denied  this  limitation  and  stated: 

"This  damage  could  not  as  a  matter  of  law  be 
confined  to  the  loss  of  profits  or  specific  sales  which 
the  plaintiff  might  be  able  to  prove;  for  in  such  case 
when  a  merchant's  business  is  broken  into,  it  would 
ordinarily  be  impossible  for  him  to  know  and  prove 
all  specific  sales  he  had  lost." 

Again,  with  respect  to  "normal  expected  increase  in 
business"  in  the  case  of  Johnson  v.  Joseph  Schlits  Brew- 
ing Co.,  33  Fed.  Supp.  176,  182,  the  Court  stated: 

"Among  the  many  other  items  of  damage  properly 
assessable,  improved  trade  for  plaintiff  if  the  re- 
straint were  removed  is  one." 
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Citing 

Montague  v.  Lowry  (9th  C.  C.  A.)  ; 

Ellis  V.  Inman  Poiilson  &  Co.  (9th  C.  C.  A.)  ;  and 

Story  Parchment  Co.  v.  Patterson  Co.,  282  U.  S. 

555. 

See  also  regarding  latitude  of  proof  of  damage,  Speegle 
V.  Board  of  Fire  Underwriters,  29  Cal.  34,  46,  citing  and 
quoting  Bigelozv  v.  RKO  Radio  Pictures,  Inc.,  et  al., 
327  U.  S.  251. 

The  Circuit  Court  of  Appeals'  opinion  in  the  Brookside 
case,  supra,  recognizes  the  foregoing  established  principles 
of  law.  There,  as  here,  the  appellant  in  arguing  the  ques- 
tion of  admissibility  of  certain  evidence  commingled  with 
criticisms  of  the  Court's  instruction  and  ultimately  in  this 
connection  argued  the  question  of  alleged  excessiveness 
of  the  verdict  (p.  855).  There,  as  here,  the  question  of 
the  measure  of  damages  was  based  largely,  if  not  entirely, 
upon  the  testimony  of  expert  witnesses  operating  similar 
types  of  theatres  and  the  Court  stated  with  respect  to 
similar  objections  as  are  raised  here: 

"*  *  *  After  testifying  that  he  had  made  a 
study  of  the  records  that  were  exhibited  covering  this 
period  of  operation,  he  was  interrogated  as  to  the 
gross  receipts  for  each  of  the  years.  This  was  ob- 
jected to  on  behalf  of  the  defendants  as  being  'in- 
admissible on  any  subject  of  damages  and  further  that 
the  profits  themselves  are  not  any  element  of  re- 
covery and  that  the  amount  of  the  profits  beyond  a 
reasonable  period  after  the  sale  in  1937  should  not 
be  considered.'  " 

With  respect  to  the  measurement  of  damages  the  Appel- 
late Court  in  the  Brookside  case  further  stated : 

"*  *  *  The  measure  of  such  damages  is  the 
pecuniary  loss  to  plaintiff's  business  or  property  re- 
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suiting  proximately  from  the  conspiracy  or  combina- 
tion. They  must  be  actual  damages  and  not  specu- 
lative or  conjectural.  The  uncertainty,  however, 
which  precludes  the  recovery  of  particular  damages 
is  uncertainty  as  to  whether  they  are  the  result  of 
the  tortious  acts  of  defendants,  rather  than  uncer- 
tainty as  to  amount,  and  the  fact  that  damages  can 
not  be  calculated  with  mathematical  exactness  does 
not  make  them  so  uncertain  as  to  bar  recovery.  Bige- 
low  V.  RKO  Radio  Pictures,  327  U.  S.  251,  66  S.  Ct. 
574,  90  L.  Ed.  652;  Eastman  Kodak  Co.  v.  Southern 
Photo  Materials  Co.,  273  U.  S.  359,  47  S.  Ct.  400, 
71  L.  Ed.  684.  Hence,  loss  of  profits  may  constitute 
an  element  of  recoverable  damages  where  they  are 
capable  of  being  measured  or  ascertained  on  a  reason- 
able basis." 

Finally,  the  Court  there  stated : 

"*  *  *  In  view  of  the  verdict  of  the  jury  we 
must  assume  that  plaintiff  was  forced  out  of  business 
by  the  tortious  acts  of  the  defendants.  True,  the 
cause  of  action  for  such  wrongful  acts  arose  at  the 
time  such  wrongful  acts  were  consummated.^*  and 
plaintiff  could  at  any  time  thereafter,  within  the 
period  of  limitations,  have  sued  to  recover  the  dam- 
ages suffered." 

In  Bordonaro  Bros.  Theatre  v.  Paramount  Pictures, 
et  al.,  176  F.  2d  594,  the  Court  held  in  a  motion  picture 
case  that: 

"Damages  in  such  a  situation  necessarily  cannot 
be  asserted  with  mathematical  precision ;  but  the  testi- 
mony of  plaintiff's  expert  witness,  Samuelson,  'while 
purely  an  estimate  and  introduced  as  such,  was  proof 


♦Here  the  wrongful  acts  were  consummated  on  or  about 
February   19,    1952. 
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of  a  kind  as  definite  and  certain  as  the  subject-matter 
admitted.'  William  H.  Rankin  Co.  v.  Associated 
Bill  Posters  of  U.  S.  and  Canada,  2  Cir.,  42  F.  2d 
152,  155,  certiorari  denied  Associated  Bill  Posters  of 
U.  S.  and  Canada  v.  William  H.  Rankin  Co.,  282 
U.  S.  864,  51  S.  Ct.  37,  75  L.  Ed.  765.  Defendants 
must  not  be  allowed  to  create  their  own  immunity  by 
the  extent  and  duration  of  their  conspiracy." 

The  principle  is  also  well  established  that  "in  action  for 
damages  for  exclusion  from  business  controlled  by  de- 
fendants damages  suffered  after  decree  finding  defen- 
dants guilty  may  be  recovered  thereof  resulting  from  un- 
lawful acts  done  before  such  decree."  On  the  general 
principle  enunciated  in  Lawlor  v.  Lowe,  supra,  and  simi- 
lar cases,  see  also  American  Mine  Workers  of  America  v. 
Dozvd,  242  U.  S.  653,  37  S.  Ct.  246;  American  Banana 
Co.  V.  United  Fruit  Co.,  166  Fed.  261  (affirming  160  Fed. 
184),  and  similarly  see  Speagle  v.  Underwriters,  29  Cal. 
34,  36. 

Again,  in  the  recent  case  of  Kobe,  Inc.  v.  Dempsey 
Pump  Co.,  et  al.,  198  F.  2d  416,  cert.  den.  73  S.  Ct.  46, 
the  Court  followed  the  uniform  doctrine  with  respect  to 
measurement  of  damages  in  tort  actions. 

u^  ^  ^  Yo  sustain  the  amount  of  the  damage, 
Dempsey  and  Specialty  produced  all  the  evidence 
available  under  the  circumstances.  They  showed  that 
they  had  the  facilities,  the  personnel  and  the  finances 
to  manufacture  and  market  the  Dempsey  products. 
They  had  elaborate  surveys  and  samplings  of  the 
market  and  the  demands  for  this  product  prepared 
by  experts.  One  expert  with  long  experience  in  the 
field  in  marketing  hydraulic  pumps  and  who  knew 
the  Dempsey  pump  and  its  performance  as  compared 
with  others,  testified  that  in  his  opinion  Dempsey 
would  have  sold  considerably  more  pumps  and  auxili- 
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ary  equipment  than  that  allowed  by  the  court  had 
there  been  no  interference  on  the  part  of  Kobe.  These 
experts  believed  that  the  growth  curve  of  the  Demp- 
sey  product  woidd  have  continued  upward  over  the 
period  in  question  principally  because  of  the  pump's 
performance  and  its  price.  In  view  of  all  the  evi- 
dence, including  the  fact  that  during-  the  relevant  part 
of  1948,  Kobe  averaged  45  installations  per  month 
and  23  per  month  for  all  of  1949,  it  would  appear 
that  the  trial  court  took  a  conservative  estimate  when 
it  found  that  except  for  the  Kobe  interference,  Demp- 
sey  and  Specialty  would  have  sold  six  of  the  smallest 
and  lowest  priced  pumps  per  month  for  the  period 
in  question."     (Emphasis  added.) 

In  Bigelozv  v.  RKO  Radio  Pictures  Inc.,  et  al.,  327 
U.  S.  251,  66  S.  Ct.  574,  99  L.  Ed.  652,  a  leading  case 
on  the  measure  of  damages,  plaintiff  sued  for  treble  dam- 
ages under  the  antitrust  act,  claiming  that  defendants,  by 
conspiracy,  had  prevented  plaintiff's  theatre,  the  Jackson 
Park  in  Chicago,  from  playing  on  the  run  to  which  it  was 
entitled.  Plaintiff  claimed  that  the  measure  of  his  damage 
was  the  benefit  that  he  would  have  made  if  he  had  been 
allowed  to  operate  his  theatre  on  the  run  to  which  he 
claimed  he  was  entitled.  To  prove  the  amount  of  this 
loss,  he  introduced  comparison  figures  of  other  theatres 
and  of  his  own  theatre.  The  District  Court  allowed  the 
damage  claimed,  but  the  Circuit  Court  of  Appeals  reversed 
on  the  ground  that  the  damage  claimed  was  too  specula- 
tive. 

The  Supreme  Court,  in  reversing  the  Seventh  Circuit 
Court  of  Appeals  and  directing  reinstatement  of  the  judg- 
ment of  the  District  Court,  pointed  out  that  "the  fair 
value  of  petitioner's  right  thus  to  continue  their  business 
depended  on  its  capacity  to  make  profits." 
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The  Court  pointed  out  that  it  was  resting  its  decision 
on  settled  principles  of  law,  and  that  in  cases  of  this 
character,  where  the  tortious  acts  of  the  defendants  pre- 
clude a  more  precise  ascertainment  of  the  damages,  every 
principle  of  justice  and  public  policy  requires  that  the 
wrongdoer  bear  the  risk  of  the  uncertainty  involved.  Note 
carefully  the  Court  there  speaking  of  a  case  where  there 
were  no  evidential  facts  upon  which  to  compute  the 
amount  of  lost  profits  except  comparison  of  other  theatres 
with  plaintiff's  theatre. 

While  the  cases  are  legion  on  the  point  of  measurement 
of  damages,  this  Court's  attention  is  directed  to  the  case 
of  People's  Ice  Co.  v.  Steamer  Excelsior,  44  Mich.  229, 
for  a  most  enlightening  and  complete  discussion  and  an- 
swer to  appellant's  position  here.  The  quotation  is  not 
quoted  herein  because  of  its  length,  but  the  Court's  atten- 
tion is  expressly  directed  to  the  Court's  comments  com- 
mencing at  page  236  of  the  opinion. 

In  Chapman  v.  Kirhy,  49  111.  211,  cited  with  approval 
and  followed  in  Weinman  v.  De  Palma,  232  U.  S.  571, 
34  S.  Ct.  370,  58  L.  Ed.  72>2>,  plaintiff's  business,  conducted 
on  leased  premises,  was  interrupted  by  wrongful  act. 
Chapman,  confronted  with  the  inability  to  operate,  sold 
his  plant  and  closed  out  his  business  and  sued  to  recover 
his  damage,  claiming  that  such  damage  consisted  of  the 
profits  he  would  have  earned  except  for  the  interruption 
and  destruction  of  his  business.  His  contention  was  sus- 
tained. 

"It  cannot  be  held  that,  *  *  *  appellee  should 
remain  inactive,  hold  his  machinery,  unfinished  stock 
and  fixtures,  until  the  end  of  his  term,  *  ^  *^ 
No  rule  of  law  or  principle  of  justice  could  require 
such  a  course.  *  *  *  The  person  thus  wronged 
is  entitled  to  recover,  for  all  of  the  injury  he  has 
sustained.  *  *  *  And  of  what  does  this  loss  con- 
sist, but  the  profits  that  would  have  been  made  had 
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the  act  not  been  performed  by  appellants?  *  *  * 
Nor  is  there  any  force  in  the  objection,  that  appellee 
was  confined  to  the  value  of  his  lease  from  the  time 
the  power  was  withheld  *  *  *^  Appellees  had 
sold  out,  his  business  was  destroyed,  and  he  was  not 
bound  to  re-establish  his  business,  when  he  had  no 
assurance  that  it  could  be  continued  during  the  re- 
mainder of  his  term.  *  *  *  He  zvas  not  hound  to 
suppose  appellants  would  he  more  disposed  to  regard 
his  rights  in  the  future  than  they  had  been  in  the 
past."     (Emphasis  added.) 

Appellant's  Authorities  Are  Inapplicable. 

Authorities  cited  by  appellant  are  not  contrary  to  the 
established  law  as  it  applies  to  the  facts  in  the  case  at  bar. 
For  example,  the  Lawlor  case,  the  Connecticut  Importing 
Co.  case  (App.  Br.  p.  101),  and  the  Frey  &  Son  case 
(App.  Br.  p.  104)  all  recognize  the  proposition  of  law 
that  a  plaintiff  in  a  treble  damage  action  may  recover 
damages  for  all  injuries  flowing  from  any  act  occurring 
prior  to  the  filing  of  the  complaint,  whether  the  damage 
continues  to  or  beyond  the  actual  trial  date  of  the  case. 

The  motion  picture  cases  cited  by  appellant  have  been 
distinguished  hereinbefore  in  that  they  apply  to  a  situation 
where  there  is  in  fact  a  day  to  day  refusal  to  sell  or  license 
a  motion  picture  to  an  exhibitor  for  exhibition  on  the  day 
or  days  requested.  They  do  not  involve  a  termination  of 
supply  of  motion  pictures  nor  a  refusal  to  sell  or  license. 
They  involve  merely  a  day  to  day  or  week  to  week  refusal 
to  license  the  pictures  on  the  basis  desired  by  the  exhibitor. 
Hence,  they  are  not  in  conflict  with  cases  cited  by  appel- 
lees and  are  inapplicable  to  a  situation  such  as  here  where 
appellant  by  a  single  overt  act  of  the  conspiracy — the  act 
of  terminating  permanently  appellees'  source  of  supply — 
was  the  single  and  only  act  causing  appellees'  injury. 
Therefore,  it  is  immaterial  for  the  purposes  of  this  appeal 
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that  the  conspiracy  to  monopolize  and  control  the  sale 
and  Installation  of  acoustical  tile  may  have  been  a  con- 
tinuing one  or  may  In  fact  still  exist.  The  pertinent  point 
is  that  appellees'  damage  was  occasioned  by  a  single  overt 
act  of  that  conspiracy. 

By  and  large  Fllntkote's  argument  with  respect  to  dam- 
ages Ignores  the  obvious  finding  of  the  jury  that  Fllnt- 
kote  knowingly  and  illegally  participated  in  a  conspiracy 
to  eliminate  appellees'  competition  In  the  purchase  and  sale 
of  acoustical  tile  In  the  area  Involved.  In  its  argument 
appellant  thus  seeks  to  ignore  the  direct  and  inevitable  and 
intentional  effect  of  Its  individual  acts  in  furtherance  of 
the  conspiracy  by  directing  this  Court's  attention  only 
to  an  alleged  Insufficiency  of  the  evidence  to  show  Fllnt- 
kote's knowledge  of  other  aspects  of  the  overall  conspiracy 
as  It  related  to  bid  allocation  and  price  fixing  among  the 
co-conspirator  contractor  defendants. 

Summary   of   Evidence   on   Measurement   of   Damages. 

The  verdict  of  the  jury  in  the  amount  of  $50,000  is 
not  only  supported  by  the  evidence,  but  there  Is  no  evi- 
dence to  the  contrary.  Appellees  were  the  only  ones  who 
offered  any  evidence  on  the  amount  of  damage  suffered. 

The  record  In  the  Instant  case  shows  little.  If  any,  dis- 
pute with  respect  to  the  following  evidence  regarding  the 
measurement  of  damages  suffered  by  appellees: 

(1)  Appellees  spent  considerable  time  and  effort  In 
the  San  Bernardino  area  and  In  the  Los  Angeles  area  In 
promotional  and  organizational  work  in  setting  up  the 
aabeta  co.  [R.  216-217] ;  (2)  there  was  no  attempt  by 
appellant  during  the  course  of  the  trial  to  rebut  the  former 
sales  capacity  of  either  appellee  based  upon  past  sales 
experience  of  approximately  one  carload  of  acoustical  tile 
per  month;  (3)  there  was  no  effort  or  attempt  during  the 
course  of  the  trial  or  in  the  record  to  rebut  the  formula 
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testified  to  by  appellees  with  respect  to  the  profits  and 
sales  commissions  resulting  from  the  sale  of  a  carload  of 
acoustical  tile;  namely,  $5400  out  of  $18,000  derived  from 
the  installed  price  of  a  carload  of  acoustical  tile;  (4)  there 
was  no  substantial  dispute  regarding  appellees'  or  either 
of  the  appellees'  past  performance,  expertness,  or  ability 
as  acoustical  tile  salesmen;  (5)  there  is  absolutely  no  dis- 
pute in  the  record  regarding  the  fact  that  appellees  were 
incapacitated  insofar  as  their  ability  to  compete  without 
an  assured  direct  source  of  approval  acoustical  tile  after 
February  19,  1952  [R.  270-276,  1210-1211];  (6)  there 
was  no  dispute  in  the  record  or  any  attempt  to  dispute 
appellees'  evidence  regarding  the  fact  that  they  were  com- 
pelled to  pay  17%  more  for  an  uncertain  and  non-com- 
petitive source  of  acoustical  tile  after  their  direct  source 
had  been  permanently  terminated  on  or  about  February 
19,  1952;  (7)  there  was  no  attempt  during  the  course  of 
the  trial  to  attack  the  validity  or  the  accuracy  of  Exhibits 
38  and  39  either  with  respect  to  the  formula  represented 
there  or  the  supplementing  expert  testimony  of  appellees 
with  respect  to  such  formula  of  profit.  This,  in  spite  of 
the  fact  that  appellant  called  as  its  own  witnesses  the  rep- 
resentatives of  all  of  the  contractor  co-conspirators  ex- 
cepting only  principal  representatives  of  the  Downer 
Company — appellees'  former  associates.  (8)  The  fatu- 
ous nature  of  appellant's  argument  charging  that  appellees 
during  the  period  from  July,  1952,  up  to  and  including 
the  date  of  the  trial,  sold  less  than  a  single  carload  of  tile 
per  month  is,  of  course,  apparent  in  view  of  the  fact  that 
they  were  compelled  to  rely  upon  ''bootleg"  sources  at 
enhanced  and  noncompetitive  prices,  consisting  largely  of 
competing  tile  contractors  for  an  uncertain  source  of 
acoustical  tile.  In  other  words,  they  were  during  this 
period  operating  under  the  admitted  restraints  of  the 
conspiracy. 

The  jury's  verdict  of  $50,000  was  in  view  of  all  of  the 
circumstances  a  most  conservative  one.     In  weighing  the 
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evidence  as  it  had  a  right  to  do,  the  jury  obviously  dis- 
counted many  of  the  admissible  and  relevant  factors  go- 
ing" into  the  measurement  of  the  damages  actually  suffered. 

Accepting  the  undisputed  testimony  in  the  record  that 
the  average  carload  of  acoustical  tile  purchased  directly 
from  the  manufacturer  at  the  uniform  price  prevailing 
throughout  the  area,  has  an  installed  price  of  approxi- 
mately $18,000,  and  that  30%  of  this  $18,000  consists 
of  10%  overhead  costs,  10%  net  profit  to  the  contractor, 
and  10%  sales  commission,  the  net  past  admitted  sales 
performance  of  each  appellee  in  an  amount  in  excess  of 
$1200  per  month  would  represent  an  approximation  of 
a  sale  by  each  appellee,  based  upon  past  performance, 
of  one  carload  of  tile  per  month.  The  undisputed  evidence 
further  shows  that  each  appellee  would  have,  under  his 
own  business  management,  continued  to  sell  not  less  than 
his  past  sales  for  other  companies,  and  that  each  appellee 
would  have  received  not  only  the  10%  sales  commission 
constituting  his  past  earnings  of  $1200  per  month,  but 
would  have  also  received  a  like  amount  constituting  the 
net  profit  to  the  acoustical  tile  contractor,  or  at  least 
double  the  amount  of  $1200  per  month,  or  for  both  appel- 
lees a  profit  of  $4800  per  month.  In  any  event,  the  jury's 
verdict  of  $50,000  found  ample  support  in  the  evidence 
without  regard  to  the  undisputed  expert  testimony  with 
respect  to  the  normal  growth  of  appellees'  business,  and 
the  jury  by  its  verdict  kept  well  below  the  minimum  dam- 
age based  upon  the  sale  of  only  one  carload  of  tile  per 
month  by  both  appellees. 

The  conservative  character  of  appellees'  testimony  and 
Exhibits  38  and  39  with  respect  to  damages  arising  out 
of  lost  profits  is  illustrated  by  way  of  comparison  with  an 
examination  of  appellant's  Exhibit  J  which  shows  that 
the  defendant  Acoustics,  Inc.,  a  relatively  inexperienced 
newcomer  in  the  acoustics  field,  sold  during  the  first 
partial   year    of    1952    approximately   $64,000   worth    of 
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Flintkote  tile  in  addition  to  its  sale  of  Firtex,  a  com- 
peting approved  tile  [R.  838-839,  851].  $64,000  equals 
the  price  of  approximately  12  carloads  of  tile  [R.  1079- 
1081].  It  is  submitted  that  with  appellees'  admitted 
experience,  contacts,  and  proven  ability  [R.  1062]  their 
sales  potential  was  at  least  as  great  as  Acoustics,  Inc. 

It  is  true  that  suit  could  have  been  brought  immediately 
and  the  damage  which  appellees  had  suffered  as  a  result  of 
Flintkote's  tortious  act  estimated  and  fixed  by  the  jury  on 
the  best  evidence  then  available.  The  amount  of  damage 
appellees  had  suffered  by  being  driven  out  of  the  competi- 
tive market  does  not  continue  to  accrue  or  enlarge  year 
after  year  ad  infinitum;  it  never  changes;  it  is  neither 
enlarged  nor  diminished  by  the  date  of  filing  suit  or  the 
date  of  trial.  In  the  instant  case  the  trial  court  and  the 
jury  terminated  the  measure  of  this  damage  as  of  the 
date  of  the  trial — under  the  law  it  need  not  have  been 
so  terminated,  but  the  jury  may  have  been  permitted  to 
find  damage  so  long  as  the  evidence  in  the  case  may  have 
indicated  that  the  appellees  would  continue  to  try  to  do 
business  as  a  partnership  in  the  future,  even  beyond  the 
date  of  the  trial. 

At  the  time  of  trial  it  is  clear  that  appellees  were  still 
operating  as  a  partnership,  were  still  under  the  com- 
petitive limitations  resulting  from  the  conspiracy;  were 
still  attempting  to  "keep  their  heads  above  water"  by  the 
purchase  and  installation  of  tile  for  which  they  were  ad- 
mittedly compelled  to  pay  a  high  and  non-competitive 
price  for  an  uncertain  supply,  were  continuing  to  operate 
as  a  partnership  by  resorting  to  other  lines  of  building 
activity  to  supplant  their  acoustical  tile  business  for  which 
they  were  qualified  and  which  had  been  destroyed  by  the 
conspiracy.  It  is  also  undeniable  that  at  the  date  of 
trial  appellees  were  still  disabled,  through  lack  of  an  as- 
sured source  of  A.  M.  A.  approved  tile  to  bid  or  other- 
wise compete  for  the  large  jobs  from  contractors  they 
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had  regularly  and  successfully  dealt  with  in  the  past. 
Therefore,  the  element  of  speculation  as  to  the  amount 
of  damages,  which  at  the  time  of  trial,  may  have  been 
suffered  in  the  future  as  a  result  of  the  appellant's  acts 
was  eliminated  by  the  Court's  decision  to  limit  damages 
to  the  date  of  the  trial.  It  will  be  further  noted  that  other 
features  of  damage  which  originally  may  have  been  specu- 
lative had  been  eliminated  at  the  time  of  trial  as  com- 
pared to  what  would  have  been  the  duty  of  the  jury  had 
the  case  been  tried  immediately  upon  the  filing  of  the 
complaint  or  at  the  time  when  the  act  resulting  in  dam- 
age occurred  in  February,  1952.  At  the  latter  date  the 
jury  would  necessarily  have  had  to  speculate  on  the  fol- 
lowing elements  of  damage  which  were  not  present  at 
the  time  of  the  actual  trial;  namely  (1)  whether  or  not 
the  appellees  would  continue  to  function  as  an  expert 
partnership;  (2)  whether  or  not  appellees  would  or  would 
not  have  been  able  to  obtain  a  direct  line  of  supply  from 
other  manufacturers  of  A.  M.  A.  approved  acoustical 
tile;  (3)  whether  or  not  the  partnership  may  have  dis- 
continued for  other  reasons,  and  (4)  whether  or  not  the 
partnership  may  have  been  terminated  or  rendered  un- 
feasible by  reason  of  the  death  of  one  partner,  or  for 
other  reasons. 

Actually,  the  Court's  charge  to  the  jury  with  respect 
to  damages  was  eminently  fair  and  considerate  of  appel- 
lant. The  Court  charged  that  the  jury  could  not  take  into 
consideration  any  punitive  damages  resulting  from  public 
injury  or  otherwise;  that  in  any  event  they  could  com- 
pensate appellees  only  for  loss  to  their  business,  and  that 
the  jury  could  not  take  into  consideration  any  idea  of 
punishment  [R.  1250].  The  Court  further  charged  that 
even  if  the  jury  found  for  plaintiffs  their  finding  as  to 
damages  must  be  limited  only  to  the  finding  of  actual 
damages  which  plaintiffs  have  suffered  as  a  result  of  the 
conspiracy;  that  the  plaintiff  in  an  antitrust  action  can 
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recover  damages  for  injury  to  its  business  or  property 
which  does  not  include  damages  for  embarrassment, 
humiHation,  etc.;  that  the  defendant  is  liable  only  for  all 
consequences  naturally  resulting,  or  injuries  flowing  from 
his  wrongful  act;  that  recoverable  damages  for  such 
wrongful  act  would  include  compensation  for  all  injury  to 
plaintiffs'  business  arising  therefrom  provided  such  injury 
was  the  natural  and  proximate  result  of  said  wrongful 
acts;  that  if  the  jury  found  that  this  was  a  case  for  dam- 
ages they  should  bear  in  mind  that  the  damages  would 
be  limited  to  compensation  for  injury  to  plaintiffs'  busi- 
ness arising  from  the  acts  of  the  defendant;  that  these 
damages  could  include  injury  to  business,  standing,  or 
good  will,  to  loss  of  business  which  would  otherwise  have 
been  enjoyed  by  plaintiffs,  to  additional  expenses  incurred 
because  of  the  tort ;  that  "plaintiffs'  recovery  in  this  action, 
if  any,  must  be  limited  to  damages  resulting  from  the 
inability  of  plaintiffs  to  purchase  acoustical  tile  from  Flint- 
kote  on  a  direct  basis  during  the  period  February  19,  1952, 
to  the  time  of  the  beginning  of  the  trial"  [R.  1251-1254]. 
As  has  been  pointed  out  elsewhere  in  appellees'  brief,  these 
instructions  were  not  objected  to  and  were  in  fact  there- 
fore approved  by  appellant  except  insofar  as  appellant's 
proposed  instructions  46A-46F  involved  an  entirely  dif- 
ferent theory  of  law  [R.  1257].  Finally,  it  is  apparent 
that  the  entire  issue  in  the  case  revolved  around  the  sole 
question  of  whether  Flintkote's  tortious  act  of  terminating 
appellees'  source  of  supply  was  the  result  of  conspiracy  or 
otherwise.  This  being  so,  the  issue  was  a  simple  one, 
and  the  Court's  instruction  to  the  effect  that  damages, 
if  any,  could  only  be  assessed  between  the  dates  of  Feb- 
ruary 19,  1952  (the  date  of  termination)  to  and  including 
the  date  of  the  trial,  was  fair  and  could  not  have  been 
confusing  in  any  way  to  the  jury.  The  entire  damage  was 
based  upon  a  single  act — Flintkote's  termination  of  appel- 
lees' only  available  supply  of  accredited  tile.  It  is  also 
abundantly  clear   from  the   record   that   appellant  at   no 
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time  during  the  trial  made  any  contention  other  than 
that  its  termination  of  appellees'  supply  was  single,  defi- 
nite and  final.  The  idea  that  it  was  otherwise  is  obviously 
an  unfounded  attempt  to  bring  the  case  within  the  lan- 
g-uage  of  those  dissimilar  and  inapplicable  cases  dealing 
with  continuing  day  to  day  partial  restraints  such  as 
were  involved  in  the  Bigelow  and  other  motion  picture 
cases  of  that  type. 

VI. 

The  Attorney's  Fees  Awarded   to   Appellant  by   the 

Trial  Court  Were   Reasonable. 

(Specification  of  Error  No.   14.) 

The  trial  court's  award  of  attorney's  fees  was  based 
upon  the  usual  factors  observable  by  a  trial  court  during 
the  course  of  a  trial  and  by  stipulation  of  the  parties  upon 
the  Petition  for  Attorney's  Fees  and  Exhibit  A,  Schedule 
of  Time  appended  thereto  [R.  105-113]  and  Memorandum 
of  Points  and  Authorities  in  opposition  to  such  petition 
of  the  defendant. 

We  do  not  deem  it  necessary  in  this  Reply  Brief  to 
rely  upon  anything  other  than  the  usual  yardstick  of 
measuring  fees  in  antitrust  or  other  cases,  or  in  fact  other 
than  the  most  basic  criteria  contained  therein.  In  the 
instant  case  the  Petition  for  Attorney's  Fees  requested  a 
total  fee  of  $40,000  based  upon  the  formula  of  $40  per 
hour  for  time  spent  outside  of  the  courtroom  and  $250 
per  day  spent  in  Court.  Appellant  does  not  deny  seri- 
ously that  this  rate  of  pay  is  reasonable  for  a  senior  mem- 
ber of  the  bar  in  the  City  of  Los  Angeles  in  the  type 
of  litigation  involved  in  this  case.  They  merely  say  that 
such  a  schedule  of  fees  "seems  on  the  high  side,  but  we 
are  prepared  to  agree  that  $30  to  $40  per  hour  and  $200 
to  $250  for  a  court  day  for  the  services  of  senior  mem- 
bers of  the  Bar  could  probably  be  supported     *     *     *" 
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(App.  Br.  p.  136).  Thus,  the  appellant  substantially  ad- 
mits the  reasonableness  of  the  formula  in  arriving  at 
the  requested  $40,000  fee.  Appellees'  counsel  is  of  the 
age  of  52  years  and  has  since  approximately  the  year  1934 
been  constantly  engaged  in  the  litigation  of  antitrust 
cases  and  in  general  court  work.  Appellant  does  not  con- 
tend that  appellees'  attorney  was  not  a  senior  member 
of  the  Bar. 

It  is  clear  from  the  cases,  and  it  might  be  admitted 
for  purposes  of  this  argument,  that  the  amount  of  re- 
covery in  an  antitrust  case  does  not  constitute  a  principal 
factor  in  arriving  at  a  reasonable  fee.  Thus,  in  the  case 
of  E.  A.  Lynch,  Trustee,  etc.  James  Bankrupt  v.  20th 
Century  Fox  Film,  et  al..  No.  12976-HW,  decided  within 
the  last  year  by  Judge  Harry  Westover,  in  the  Southern 
District,  Central  Division  of  California,  an  attorney's  fee 
of  $15,000  was  awarded  in  a  case  where  the  jury  re- 
turned a  nominal  verdict  of  $1,000.  Similarly,  in  the 
case  cited  by  appellant  in  its  brief.  Village  Theatre  v. 
Paramount  Film  Distributing  Corp.,  228  F.  2d  721,  Judge 
Ritter  awarded  a  fee  of  $27,500  after  a  jury  verdict  of 
$20,000. 

Appellant  apparently  admits  that  a  $20,000  fee  would 
have  been  reasonable  (App.  Br.  p.  137).  We  think  that 
the  difference  between  appellant's  opinion  as  to  the  rea- 
sonableness of  the  difference  between  $20,000  and  the 
$25,000  actually  awarded  by  the  trial  court  could  be  ex- 
plained and  justified  aside  from  the  mathematical  com- 
putation of  the  time  in  and  out  of  the  Court,  by  the  trial 
court's  observations  during  the  course  of  the  lengthy 
trial.  Moreover,  if  we  accept  appellant's  own  formula  as 
to  the  value  of  a  senior  attorney's  time  and  give  full 
credit  to  appellant  for  the  45  hours  of  office  time  con- 
sumed during  court  days  by  appellees'  counsel  either  in 
the  early  morning  or  in  the  late  evening,  and  deduct  these 
45  hours  from  the  total  of  515^   hours  of  office  time, 
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the result  would  be  that  appellant's  idea  of  a  reasonable 
fee  would  amount  to  approximately  $24,270.  The  differ- 
ence of  $930  certainly  would  form  no  basis  for  this  Court 
finding  an  abuse  of  the  trial  court's  discretion  in  awarding 
the  $25,000  fee. 

Finally,  appellant  finds  no  serious  quarrel  with  appel- 
lees' contention  that  two-third's  or  three-quarters  of  a 
court  day  should  be  paid  for  as  a  full  day,  but  as  pointed 
out  above,  denies  that  in  addition  thereto  extra  office  time 
should  be  accounted  for.  This  Court  will,  of  course,  take 
notice  of  the  fact  that  an  attorney's  day  whether  in  court 
or  out  of  court  ordinarily  does  not  consist  of  nine  or 
more  hours'  effort  per  day.  Appellees'  affidavit  attached 
to  their  Petition  for  Attorney's  Fees  [R.  108-113]  shows 
without  dispute  that  the  45  hours  of  office  time  consumed 
by  their  counsel  during  the  21  days  of  trial  was  time 
when  added  to  the  two-thirds  or  three-quarters  court 
day  brought  the  total  working  day  considerably  above 
the  normal  working  day  for  a  practicing  attorney.  This 
would  be  especially  true  where  the  45  hours  objected 
to  elongated  the  ordinary  strenuous  trial  day  and  where, 
as  here,  many  of  the  office  hours  were  spent  on  Satur- 
days, Sundays,  or  other  normal  holidays. 

Certainly,  the  Court  could  and  should  have  taken  these 
extraordinary  long  days  and  holiday  labors  into  considera- 
tion in  fixing  the  attorney's  fee,  at  least  to  the  extent  of 
accounting  for  the  $930  about  which  appellant  is  appar- 
ently complaining  on  this  appeal. 


—114— 

VIL 
The  Trial  Court's  Disposition  of  the  $20,000  Received 
in  Consideration  of  the  Covenant  Not  to  Sue  Was 
Correct. 

The  memorandum  of  the  decision  of  Judge  Tolin  ade- 
quately sets  forth  the  law  relating  to  this  alleged  assign- 
ment of  error  [R.  116-124].  Appellees  rely  upon  this 
memorandum  decision  and  adopt  the  same  as  its  argument 
on  this  appeal.  Additionally,  this  Court's  attention  is 
called  to  the  following  additional  decsions.  In  the  case 
of  W luckier  &  Smith  Citrus  Products  Company,  et  al.  v. 
California  Fruit  Grozvers  Exchange,  et  al.,  No.  13788-C, 
decided  on  March  5,  1956,  Judge  James  M.  Carter  adopted 
and  followed  the  reasoning  and  result  of  Judge  Tolin's 
decision  in  disposing  of  a  similar  consideration  for  a 
covenant  not  to  sue  in  that  case. 

The  Court's  attention  is  further  called  to  the  case  of 
Western  Spring  Service  Co.  v.  Andrew,  229  F.  2d  413, 
in  which  the  Court  correctly  pointed  out  the  general 
principle  adverted  to  in  Judge  Tolin's  decision  in  the 
instant  case.  There  the  Court  stated  in  connection  with 
ordinary  tort  cases  (not  involving  statutory  trebling  of 
damages)  that: 

"While  the  Court  in  those  cases  does  not  set  out 
the  reason  why  such  sums  must  be  applied  in  miti- 
gation of  damages,  it  no  doubt  was  done  under  the 
principle  of  unjust  enrichment,  that  the  plaintiff  was 
entitled  to  only  one  full  measure  for  the  injuries 
suffered." 

Appellant's  argument  to  the  contrary  would,  of  course, 
reverse  and  distort  the  principle  of  unjust  enrichment  in 
this  case  by  turning  the  purpose  and  benefits  of  the  anti- 
trust acts  as  they  relate  to  private  treble  damage  actions 
to  the  benefit  of  the  defendant  rather  than  the  plaintiff. 
This  is,  of  course,  clearly  pointed  out  in  Judge  Tolin's  de- 
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:ision.  To  hold  otherwise  would,  as  previously  stated, 
-esult  in  unjust  enrichment  to  the  guilty  party,  contrary 
;o  common  justice  and  the  clear  intent  of  the  statutory 
)ublic  policy  of  the  antitrust  acts. 

Appellant  has  cited  a  number  of  cases,  none  of  which 
ire  contrary  to  the  appellees'  position  and  none  of  which 
n  any  wise  substantiate  the  appellant  Flintkote's  position, 
rhe  case  of  Clahaugh  v.  Southern  Wholesaler  Grocers 
issociation  (C.  C,  N.  D.,  Ala.  1910),  181  Fed.  706, 
loes  not  apply.  A  reading-  of  the  case  fails  to  dis- 
:lose  any  direct  bearing  or  indeed  any  bearing  what- 
soever upon  the  question.  In  the  Clahaugh  case  the  Cir- 
:uit  Court  held  only  that  there  had  been  full  payment 
for  the  tort  in  the  state  court,  and  that  for  this  reason 
plaintiff  could  not  collect  all  over  again  in  the  Federal 
"ourt. 

Conclusion. 

It  is  respectfully  submitted  that  the  judgment  of  the 
District  Court  should  be  affirmed  in  all  respects. 

Alfred  C.  Ackerson, 

Attorney  for  Appellees. 


APPENDIX  A. 

Certified  copy  of  the  record  in  Socony- Vacuum  Oil 
Company  v.  United  States. 


Testimony  of  Samuel  H.  Trainor.  241 

Company.  I  had  no  contract.  I  have  been  buying  from 
Phillips  Petroleum  since  1932.  I  have  been  selHng  to 
more  filling  stations  and  purchasers  the  last  two  years 
than  I  was  prior  to  1932. 

I  attempted  to  obtain  a  more  favorable  contract  during 
the  years  1935  and  1936.  I  talked  about  this  with  E.  M. 
Kelly,  and  John  Getgood,  Phillips'  tank  car  salesmen,  two 
or  three  ditferent  times  in  1934,  1935  and  1936.  Once  was 
at  the  signing  of  that  contract  in  1935.  Getgood  is  the  one 
who  signed  that  contract. 

Q.    What  was  the  nature  of  this  discussion  that 
you  had  with  Mr.  Getgood  on  this  subject,  prior  to 
the  signing  of  that  contract  in  1935? 
Mr.  Donovan :    Just  a  minute. 
The  Court:    I  think  you  better  ask  what  the  con- 
versation was. 

Mr.  Donovan:  If  that  be  the  question,  I  object  to 
it  on  the  ground  that  it  is  hearsay  and  narration 
of  past  events,  it  is  not  in  furtherance  of  this  con- 
spiracy, and  cannot  be  binding  upon  anyone  except- 
ing those  concerned  with  this  immediate  contract, 
and  is  not  to  be  considered  as  testimony  against 
these  defendants. 

The  Court:    Overruled.    Exception  allowed. 
A.   ATell,  I  tried  to  impress  on  him  that  we  needed 
more  margin  in  order  to  continue  in  business  with 
the  jobber's  end  of  it. 

536      He  said  that  was  the  best  contract  they  had  to  offer. 

He  said  other  things  that  I  do  not  recall.    He  said  it 

was  the  same  contract  they  w^ere  giving  all  their  jobbers. 

I  did  not  approach  any  other  major  oil  company  with  ref- 
erence to  obtaining  a  contract  for  the  supply  of  my  gaso- 
line during  the  years  1935  and  1936. 

A  representative  of  Shell  Petroleum  Company  named 
Cooksie  concerned  with  tank  car  sales  called  on  me  in  the 
early  summer  or  spring  of  1935,  with  reference  to  jobber 
contracts.  I  don't  know  how  he  happened  to  come  to  me 
at  that  time.  He  asked  me  when  my  contract  expired.  He 
called  on  me  several  times  during  that  same  general  pe- 
riod. Our  contract  did  expire,  I  think,  in  June.  He  said 
that  they  wanted  distribution  in  that  territory,  they  had 
very  little,  and  that  if  I  signed  their  contract,  they  would 
put  men  into  the  territory  to  help  me  work  up  a  business. 
He  did  not  show^  me  any  form  of  contract.  He  offered  me 
a  contract.  He  said  their  contract  was  the  same  as  I  had ; 
51/2^  split  contract.  He  referred  to  it  in  that  way.  I  did 
not  show  him  my  contract  but  explained  to  him  what  I  had. 
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He  said  the  only  thing  that  he  had  to  offer  me  was  a  bet- 
ter grade  of  gasoline  and  help  to  sell  it.  He  told  me  that 
Shell  gasoline  would  be  better  than  Phillips. 

I  have  followed  the  trend  of  the  prices  that  I  have  been 
paying  for  gasoline  to  Phillips  Petroleum  Company  in 
1935  and  1936.  The  trend  was  up  in  1935.  In  1935, 
537  the  prices  fluctuated  quite  a  bit,  there  was  a  fluctua- 
tion of  a  full  cent. 

To  my  knowledge,  I  never  bought  or  dealt  in  so-called 
''hot-oil". 

I  am  a  member  of  two  jobbers'  associations:  the  Wiscon- 
sin Petroleum  Association,  and  the  National  Oil  Mar- 
keters. 

No  cross-examination. 


538  WILLIAM  LANZER,  a  witness  for  the  Government, 

testified  as  follows : 

Direct  Examination  by  Mr.  Lewin. 

I  live  in  Chicago,  Illinois.  I  went  to  public  school  and 
high  school. 

I  have  been  with  W.  H.  Barber  &  Company,  a  Dela- 
ware Corporation,  for  13  years,  and  now  am  manager  of 
refined  oil  sales.  I  held  that  position  in  1935  and  1936.  The 
principal  office  of  W.  H.  Barber  &  Company  is  located  in 
Minneapolis.  I  am  in  its  other  office  in  Chicago.  It  com- 
pounds lubricating  oils  and  greases,  handles  and  distrib- 
utes linseed  oil,  turpentine,  resin,  and  kindred  products. 
It  is  sales  representative  of  two  refineries :  In  Chicago, 
Globe  Oil  &  Refining  Company  of  Illinois  and  Globe  Oil 
&  Refining  Company  of  Oklahoma,  defendants  in  this  case ; 
in  Minneapolis,  some  Tidewater  companies. 

Our  Chicago  division  has  done  a  business  since  1935  of 
about  60  million  gallons  of  gasoline  a  year.  Approxi- 
mately the  same  quantity  is  handled  each  year  by  the  Min- 
neapolis division. 

The  principal  states  in  wHich  Barber  Company  does 
business  and  distributes  gasoline  are  Illinois,  Indiana,  Mich- 
igan, Wisconsin,  Iowa,  Minnesota,  North  and  South  Da- 
kota, and  a  little  in  Ohio.  That  territory  has  the  name, 
in  the  oil  business,  of  the  Standard  of  Indiana  terri- 

539  tory,  with  the  exception  of  Ohio.    The  Standard  of  In- 
diana territory  has  been  a  trade  designation  ever  since 

I  have  been  in  the  oil  business,  I  presume  because  of  the 
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the  money  we  pay  out  of  our  pockets  to  Barnsdall  Refin- 
ing Corporation  also  goes  down. 

The  tank  car  prices  as  published  in  the  Journal  of 
Commerce  affected  the  price  at  which  our  gasoline  was 
sold  to  the  consuming  trade.  If  the  price  in  the  Journal 
for  spot  market  gasoline  went  up,  I  would  not  say  the 
retail  price  went  up  exactly  at  that  time,  but  it  eventually 
went  up.  And  if  the  price  in  the  Journal  should  go  down, 
the  retail  price  would  come  down. 

Btf  the  Court 

As  to  what  regmlates  the  price  the  consumer  pays  at  the 
filling  station,  I  would  say  it  depends  entirely  on  the  Chi- 
cago Journal  of  Commerce  quotations.  Thus,  the  con- 
sumer price  at  the  pump  has  to  go  up  to  correspond  to 
this  SVof'  margin. 

^Ir.  Lewin:     Q.     Now,  have  you  been  satisfied 
with   that   contract   with   the    Barnsdall    Company 
that  I  have  offered  in  evidence"? 
A.     No,  sir. 

Q.  Have  you  been  satisfied  with  the  price  ar- 
rangements in  that  contract? 

Mr.  Donovan:  I  object  whether  he  is  satisfied 
or  not.    None  of  us  are  ever  satisfied. 

There  is  a  provision  in  that  contract  by  which  we  may 
terminate  it  at  the  end  of  5  years.  Mr.  Reeser  has 
606  given  us  privilege  of  cancelling  on  different  condi- 
tions. 

The  chief  thing  in  our  business  by  which  we  can  deter- 
mine whether  we  can  make  money  on  gasoline  is  the 
margin.  By  the  ''margin",  I  mean  the  difference  between 
what  we  pay  for  our  gasoline  under  the  contract  and  what 
we  can  sell  it  for.  I  believe  there  is  nothing  else  that 
approaches  that  in  importance,  and  of  course,  the  reason- 
able overhead. 

The  retail  prices  during  1935  and  1936  varied  at  about 
514^  above  the  tank  car  price  as  published  in  the  journals. 

I  complained  to  several  people  in  the  Barnsdall  Refining 
Corporation,  one  of  whom  was  Mr.  E.  B.  Reeser.  One 
conversation  with  him  was  about  2  years  ago,  about 
Christmas  time.    I  have  complained  at  other  times. 

Q.  Now,  will  you  state  for  the  jury  the  sub- 
stance of  Mr.  Reeser 's  remarks  to  you  on  that  sub- 
ject. 

Mr.  Donovan:  I  object  to  that,  if  the  Court 
please,  being  hearsay  and  improper  and  being  an 
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attempt  to  have  this  evidence  adduced  as  against 
these  defendants  not  made  in  the  course  of  the 
alleged  conspiracy,  being  a  narration  of  a  past 
event,  and  certainly  not  in  furtherance  of  the  con- 
spiracy. 

607  Mr.  Lewin:  Your  Honor,  one  of  the  allegations 
of  the  indictment  we  are  trying  here  is  that  these 
contracts  were  uniform  and  that  money  was  ex- 
acted from  the  jobber.  This  is  certainly  a  conver- 
sation of  one  of  the  defendants  with  this  ^vitness 
and  certainly  admissible  against  him,  at  least. 

The  Court:  Objection  overruled.  He  may  an- 
swer.   Exception  allowed. 

Mr.  Donovan:  May  I  ask  the  Court  to  instruct 
the  jury  that,  if  admitted,  it  shall  not  be  considered 
as  evidence  against  any  of  these  defendants,  ex- 
cepting the  person  named. 

Mr.  Lewin:  And  the  company.  I  am  agreeable 
to  that. 

The  Court :    Yes,  for  the  time  being. 

A  year  ago  last  Christmas,  in  Tulsa,  Oklahoma,  Mr. 
Reeser  told  me  in  substance,  "I  know  that  you  can't  make 
money  on  a  5V2^  margin.  However,  I  can't  do  anything 
for  you.  If  better  contracts  are  written,  we  will  be  glad 
to  write  you  a  better  contract."  I  don't  believe  he  said 
better  contracts  were  written  by  him. 

To  follow  that  up  and  find  that  there  are  better  con- 
tracts written  is  a  pretty  hard  thing  to  do.  I  know  in  my 
own  mind  from  conversations  with  other  jobbers  there 
are  better  contracts,  but  I  can't  say  that  definitely, 

608  because  I  never  saw  a  better  contract. 

I  subscribed  to  the  Chicago  Journal  of  Commerce. 
I  make  use  of  that  in  my  business.  The  invoices  that  I 
have  described  contain  on  their  face  the  basic  price  as  of 
the  date  of  that  invoice.  I  have  our  office  compare  that 
basic  price  as  appears  on  our  invoice  when  we  receive  it 
with  the  quotations  in  the  Chicago  Journal  of  Commerce 
to  see  whether  they  compare  to  that  average  on  the  B 
Square,  and  in  the  case  of  the  low,  to  see  whether  they 
compare  on  the  low.  That  check  is  made  from  day  to  day. 
We  keep  a  record  in  our  files  of  those  clippings  from 
the  Chicago  Journal  of  Commerce,  showing  price  quota- 
tions and  our  invoices,  to  show  that  comparison.  At  your 
request  I  made  a  study  of  those  records  to  see  whether 
there  were  anv  changes  in  those  basic  prices  as  compared 
in  our  invoices  for  1933,  1934,  1935  and  1936.  I  have  that 
here. 
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we  were  in  a  situation  where  the  retail  price  had  not  risen 
to  a  price  5i/2<^  above  the  tank  car  price.  During  1935  we 
were  always  on  an  up-grade  market,  and  would  have  to 
assume  the  difference  between  5i/4^  and  actual  margin. 
We  had  such  a  market  during  part  of  1935,  and  the  dealer 
market  was  on  the  up-grade.  Of  course  we  were  asking 
Dur  supplier  for  more  margin;  I  think  everybody  did  that. 

By  the  Court 

Assuming  that  in  my  business  I  lost  $10,000  in  one  year, 
mder  my  contract,  I  assumed  half  of  that  and  my  supplier 
issumed  a  half.  Under  the  term  of  my  contract,  as  to 
-vhether  I  could  make  up  that  $5,000  loss,  the  top  was  open, 
3ut  the  spread  was  never  great  enough  so  we  would  exceed 
I  51/0^  margin.  Only  once,  I  believe  in  1936,  for  a  few  days 
ve  exceeded  the  51/0^  margin  and  that  was  due  to  a  drop  in 
he  tank  car  market,  when  they  did  not  drop  the  dealer  tank 
vagon  or  the  consumer  tank  wagon  price  in  that  particular 
ime. 

During  the  life  of  my  contract  I  suffered  some  small 
imounts  of  loss  where  I  had  to  bear  half  of  it.  There  was 
10  time  where  the  market  ifluctuations  under  my  contract 
permitted  me  to  recover  that  loss  in  1935  or  1936,  that  I 
•emember,  because  of  the  fact  that  it  was  an  up-grade  mar- 
ket. If  it  had  been  a  down-grade  market,  we  might 
)29  have  been  able  to  make  a  little  profit. 

But  there  was  a  provision  in  our  contract  which  per- 
nitted  us  to  make  up  that  loss  if  the  market  was  higher  and 
here  was  more  spread,  but  we  were  operating  and  purely 
'ollowing  the  market  maker's  price.  We  couldn't  over  sell 
he  market  maker. 

I  think  there  was  a  provision  in  the  first  contract  on  the 
)i/o^  that  we  would  adhere  to  the  market  maker's  price.  It 
vas  generally  understood  in  the  industry  that  there  was  a 
narket  to  follow. 

3ij  Mr.  Chaffets 

I  discussed  the  question  of  obtaining  a  more  favorable 
contract  during  the  years  1935  and  1936  with  several  rep- 
-esentatives  of  Socony- Vacuum  Oil  Company,  I  discussed 
t  uith  Ray  Mering  of  the  Kansas  City  office.  I  used  to 
consider  he  was  vice  president  of  the  White  Eagle.  I  don't 
mow  whether  he  is  now  or  not.  I  presume  this  was  when 
le  was  assistant  to  Mr.  Marcel.  I  don't  know.  White 
Eagle  is  a  division  of  Socony- Vacuum  Oil  Company.  I 
;alked  to  him  in  1935  and  1936. 

Q.    What  was  the  nature  of  your  conversation  with 
him  in  1935? 
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Mr.  Donovan:  I  object  to  that  question,  your 
Honor,  on  the  same  grounds  that  I  have  made  an 
objection  to  such  conversations  with  any  representa- 

630  tives  of  these  companies  by  these  jobbers;  more  par- 
ticularly being  hearsay  and  does  not  relate  to  any 
issue  involved  in  this  case;  that  it  is  not  a  matter 
in  furtherance  of  any  alleged  conspiracy  or  any  act 
done  in  furtherance  of  any  conspiracy;  and  for  those 
reasons  cannot  be  taken  as  evidence  against  any  of 
these  defendants,  excepting  the  person  making  the 
statement. 

Mr.  Chaffetz :  I  have  no  objection  to  the  jury  be- 
ing instructed  to  regard  this  statement  as  being  bind- 
ing only  on  the  person  making  it  and  his  company, 
the  Socony- Vacuum  Oil  Company,  which  is  a  de- 
fendant here. 

The  Court :  That  is  the  only  way  in  which  it  will 
be  received,  only  on  that  basis.  Objection  over- 
ruled.   Elxception  allowed. 

The  Court :  What  this  witness  may  say  will  have 
no  bearing,  of  course,  on  any  of  the  defendants,  ex- 
cept Socony- Vacuum  Oil  Company  and  the  man  mak- 
ing the  statement. 

I  asked  Mr.  Mering  if  it  was  possible  to  get  an  increase 
in  margin.  He  said  they  only  had  the  one  contract.  He 
couldn't  see  how  they  could  increase  the  margins,  but  that 
if  later  on  there  was  an  increase  in  margins,  he  would  be 
one  of  the  first  ones  to  give  us  the  increase  in  margin  re- 
gardless of  the  length  of  contract.    Mr.  Mering  told  me 

631  at  that  time  there  wasn't  any  better  contract  avail- 
able.   In  other  words,  he  meant  by  that  if  our  contract 

was  dated  on  November  19,  and  there  was  a  better  contract 
available,  I  presume,  from  his  company  or  any  other  com- 
pany, before  that  contract  expired,  he  would  give  us  an- 
other contract. 

Mr.  Fred  Elliot  was  the  man  with  whom  I  signed  the 
contract,  and  he  is  the  man  with  whom  I  signed  the  second 
contract.  At  that  time  he  was  working  out  of  the  St.  Paul, 
which  is  under  the  Kansas  City  office.  He  was  assistant  to 
Mr.  Halverson  over  there,  and  I  presume  he  would  be 
classified  as  assistant  manager  at  the  St.  Paul  office.  I  had 
a  conversation  with  him. 

Mr.  Chaffetz:  Q.  Can  you  give  us  the  substance 
of  such  conversation? 

Mr.  Donovan :    May  the  record  show  that  the  same 
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objection  I  made  to  the  other  question  relating  to 
a  conversation  with  any  representative  of  the  com- 
pany is  objected  to? 

The  Court:     Objection  overruled.     Exception  al- 
lowed. 

At  the  time  I  was  negotiating  for  this  contract,  I  asked 
Mr.  Elliott  for  a  better  contract,  and  he  informed  me  that 
that  was  the  standard  contract,  and  the  only  contract  that 

was  being  written  by  the  St.  Paul  office. 
632      I  never  bought  or  sold  any  so-called  hot  oil  that  I 
know  of. 

I  am  a  member  of  the  former  Iowa  Petroleum  Associ- 
ation, and  the  new  Association  which  is  being  formed  in 
there,  called  the  Iowa  Independent  Oilman's  Association, 
and  the  National  Oil  Marketers  Association. 

No  cross-examination. 


633  OSCAK  L.  PETERSON,  a  witness  for  the  Govern- 

ment, testified  as  follows : 

Direct  Examination  hy  Mr.  Cliaffetz. 

I  reside  in  Evanston,  Illinois.  My  place  of  business  is 
Chicago.  I  am  vice-president  and  financially  interested  in 
George  C.  Peterson  Company,  a  corporation,  which  has 
been  in  the  oil  jobbing  business  since  1916,  about  22  years. 
I  was  one  of  its  organizers. 

The  nature  of  my  business  as  an  oil  jobber  generally 
is  buying  gasoline,  fuel  oil  and  lubricating  oils  in  whole- 
sale lots  in  tank  cars,  and  redistributing  through  bulk 
plants  to  dealers  and  consumers.  The  company  has  7  bulk 
plants  located  in  Chicago  and  vicinity.  Those  plants  have 
a  total  capacity  of  about  1,500,000  gallons  of  gasoline. 

The  annual  volume  of  our  sales  in  1935  and  1936  in  gal- 
lons of  gasoline,  both  at  wholesale  and  retail  was  about 
15,000,000  gallons  each  year.  Of  our  total  volume  of  sales 
about  50%  was  resold  in  tank  cars,  that  is,  we  performed 
a  brokerage  business  as  well  as  a  jobbing  business.  About 
88%  of  the  gasoline  sold  in  our  jobbing  business  in  1935 
and  1936  was  regular  or  housebrand  gasoline.  We  have 
more  than  $1,000,000  capital  invested  in  the  oil  business. 
I  think  we  are  the  largest  independent  oil  jobbing  com- 

634  pany  in  Illinois.    We  perform  a  jobbing  business  prac- 
tically the  same  as  the  other  jobbers  who  have  testi- 
fied here,  except  on  a  larger  scale. 
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I  tliiiik  Cities  Service  and  Empire  were  the  same,  or  sub- 
stantially tlie  same,  or  are  now,  at  least.  It  was  Empire  at 
that  time.  I  discussed  the  matter  with  Mr.  E.  C.  Steffey 
of  C'hiciiuo,  a  wliolesale  tank  car  salesman  for  them  in  the 
Chicago  district. 

Q.  And  what  conversation  did  you  have  with  him 
on  the  subject  that  we  were  discussing? 

Mr.  Donovan :  The  same  objection  as  before  as  at 
Record  pp.  241  and  292-293. 

The  Court :  Objection  overruled.  Same  ruling. 
Exception  allowed. 

(The  following  two  paragraphs  were  admitted  in 
evidence,  at  the  suggestion  of  counsel  for  the  Gov- 
ernment, only  against  Cities  Service  Oil  Company 
and  Empire  Oil  &  Refining  Company:) 

Mr.  Steffey  came  out  to  our  office  to  discuss  with  me  a 
gasoline  contract  in  August  or  September,  1935,  and 

638  I  said  that  we  had  a  contract,  as  he  knew,  with  So- 
cony- Vacuum  Oil  Company,  which  would  expire  later 

in  the  year,  under  which  we  were  unable  to  make  a  living, 
and  we  were  in  the  market  for  a  few  connections,  if  we  could 
obtain  a  different  proposition.  Mr.  Steffey  said,  "Well, 
our  contract  is  no  different  from  the  one  you  have  now; 
in  fact,  it  is  the  general  contract  that  is  being  used  in  the 
oil  business  by  most  of  the  suppliers,  but  we  may  have  some- 
thing else  to  offer  you,  which  will  be  enough  of  an  induce- 
ment so  that  you  could  better  afford  to  have  our  contract 
than  the  one  you  have,  even  though  they  might  be  the 
same."  And  then  I  said,  "Well,  Mr.  Steffey,  what  have 
you  in  mind?"  And  he  said,  "Well,  you  do  a  large  fuel 
oil  business,  and  we  are  large  manufacturers  of  fuel  oil, 
and  perhaps  we  could  supply  you  to  a  degree  that  would 
make  quite  a  difference  in  your  balance  sheet."  I  said, 
"Well,  that  sounds  interesting;  what  have  you  got  to 
offer?"  He  said,  "Well,  that  is  rather  a  big  proposition, 
and  I  will  have  to  communicate  with  our  sales  office  at 
Tulsa,  to  see  just  what  the  situation  is." 

A  little  later  on,  perhaps  10  days  or  2  weeks,  he  again 
came  out  to  see  me  and  said  that  on  account  of  the  mar- 
keting set-up  of  Cities  Service  Company,  which  was  then 
the  marketing  division  of  the  Empire  Refineries,  that  if 
they  provided  us  with  their  gasoline  to  sell  in  that  terri- 
tory, that  there  would  be  duplication  of  outlets,  in 

639  other  words,  we  would  be  selling  in  the  same  territory 
as  they  were  selling,  and  at  the  present  time  they  did 

not  think  it  was  a  practical  thing  to  do,  and  therefore 
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they  would  be  unable  to  go  any  further  in  their  negotia- 
tions with  us.  However,  we  did  come  to  an  agreement 
about  a  supply  of  fuel  oil. 

There  were  many  contracts  in  existence  with  jobbers 
and  between  many  supplying  companies,  and,  while  they 
may  have  varied  in  some  slight  detail,  the  price  provi- 
sions would  come  out  the  same  in  the  end. 

In  the  last  20  years  there  has  been  a  great  change  in  the 
type  of  contract.  Going  back  as  far  as  1922,  I  think 
Bvery  refiner  had  his  own  type  of  contract,  and  his  own 
idea  of  how  he  wanted  to  make  a  contract,  and  that  car- 
ried on  for  a  good  many  years. 

For  many  years,  there  were  periods  when  no  publication 
ivas  used,  and  no  price  except  the  posted  price  of  the 
narket  leader  in  the  district. 

Then,  along  about  1929  or  1930  contracts  began  to  ap- 
pear more  or  less  alike.  The  wording  seemed  to  be  a 
^reat  deal  the  same,  and  the  provisions  the  same;  and 
;hen  the  price  basis  commenced  to  be  based  on  the  trade 
Dublications,  with  a  split  protection  feature  based  on, 
generally,  the  price  of  Red  Crown  gasoline  in  the  Stand- 
ird  of  Indiana  territory. 

And  then,  a  little  later  on,  when  the  Iowa  plan  was 
)40  adopted,  the  price  basis  was  changed  from  the  service 
station  price  to  the  tank  wagon  price. 

During  1935  and  1936,  in  my  experience,  I  found  that 
he  contracts  offered  by  the  large  major  oil  companies 
vere  generally  pretty  much  alike. 

In  years  gone  by,  we  sometimes  had  no  contract  at  all; 
ve  simply  bought  our  supplies  from  whom  we  could  get 

0  supply  us,  and  at  an  open  market  price.  Other  times, 
ve  had  maybe  a  very  simple  contract  with  a  refiner; 
t  might  last  for  a  short  period  of  time,  or  it  might  last 
)ver  a  number  of  years.  There  was  no  time  prior  to  1930 
hat  we  weren't  free  to  buy  from  practically  anyone,  be- 
lause  at  that  time  we  sold  all  of  our  gasoline  under  our 
>wn  brand,  our  own  trade  mark. 

After  that  time  we  commenced  selling  major  company 
)rands.     Naturally,  if  a  jobber  is  selling  the  product  of 

1  major  company  that  has  an  established  brand,  he  sells 
mder  that  brand.  Then,  of  course,  we  became  more  or 
ess  restricted  to  that  particular  brand  Avhich  we  happen  to 
)e  selling  of  the  major  company.  In  general,  there  was  a 
greater  latitude  in  which  to  buy  than  there  has  been  of 
ate.     That  was  prior  to  1930. 

Our  company  preferred  to  handle  a  major  company 
)rand  of  gasoline  because  the  major  companies  have  ad- 
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(Letter  and  enclosure  referred  to  aro  received  in 
evidence  as  EXHIBIT  629.) 

(The  witness  then  explained  the  price  provisions  ; 
of  his  contract,  Exhibit  628,  which  explanation  is  t 
omitted  here  because  such  provisions  speak  for  them-  j 
selves.) 

At  that  particular  time,  on  the  6^  margin,  there  was  a  4^  i 
dealer  discount.    That  was  based  on  the  4^  dealer  discount, 
and  whenever  that  dealer  discount  was  reduced,  our  spread 
was  reduced  accordingly ;  or,  if  it  was  increased,  our  spread  5 
was  increased  accordingly. 

(Witness  continued  his  explanation.) 

During  the  greater  part  of  1935  the  prevailing  spread 
between  the  retail  price  and  the  tank  car  price,  plus  freight,  ;| 
plus  taxes,  w^as  never  up  to  the  amount  of  our  basics 

654  guarantee.    By  that  I  mean  6^  while  the  4^  dealer  dis-  r 
count  was  in  operation,  and  5i/2^  while  the  3y2^  dealer  J 

discount  was  in  operation.  I  can't  recall  exactly  when  the  i! 
Syo^  dealer  margin  came  into  operation.  I  think  it  was  s 
sometime  in  1935.  After  the  dealer  margin  became  S^/^^,  i 
our  guarantee  became  514^.  The  actual  spread  between  the  t 
tank  car  price,  plus  freight,  plus  taxes,  and  the  prevailing  i 
retail  price  hardly  at  all  exceeded  5i/^^  during  1935.  There  • 
were  some  times  in  1936  when  it  did,  not  very  long  periods  i 
of  time. 

Now,  take  during  1935,  when  it  wasn't  there,  we  really  1 
weren't  getting  51/2^  because  we  were  standing  half  of  that 
excess,  and  sometimes  it  amounted  to  $8,  $9,  $10  and  up  to ; 
$30  a  car,  if  I  remember  right.  That  condition  was  very  i 
general  in  1935.  The  dealer  got  31/0^  out  of  whatever  mar- 
gin we  got.  So  our  split,  so  far  as  we  were  concerned,  was  i 
below  2^.  Part  of  the  time  we  only  had  1.7^*,  part  of  the  i 
time  1.8^,  part  of  the  time  1.9^.  We  had  to  pay  all  of  our  1 
expenses  out  of  that  margin. 

Gasoline  supplied  under  that  contract  was  shipped  dur- 
ing 1935  and  1936,  some  from  Barnsdall,  Oklahoma ;  some  i 
from    Okmulgee,    Oklahoma ;    and    some    from    Wichita, 
Kansas.    It  was  all  shipped  in  tank  cars  by  rail. 

We  preferred  to  do  business  with  a  major  oil  company  1 
on  account  of  the  national  advertising  of  their  prod- 

655  ucts,  and  better  trade  acceptance. 

I  have  discussed  with  representatives  of  our  sup- 
plier, during  1935  and  1936,  the  possibility  of  a  change  in 
the  form  of  our  contract. 

Q.     On  what  occasions,  and  with  whom? 

Mr.  Donovan :     I  object  to  that  upon  the  same  1 
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grounds  that  I  have  stated  before,  may  it  please  the 
Court:  That  it  is  hearsay;  that  it  has  no  relation 
to  any  of  the  issues  in  this  case;  that  it  cannot  be 
considered  as  evidence  against  any  of  these  defend- 
ants on  the  issues  presented  under  this  indictment. 

Mr.  Chaffetz:  We  again  yield  to  a  ruling  from 
the  Court  that  any  such  testimony  is  limited  in  its 
effect  to  persons  making  the  statements  to  the  wit- 
ness and  to  the  company  of  which  he  is  an  authorized 
agent,  and  officers  of  that  company  who  may  be  de- 
fendants here. 

The  Court:  Any  testimony  of  this  witness  as  to 
those  conversations  will  be  so  limited,  and  the  jury 
may  understand  that. 

The  Witness :    Should  I  answer? 

Mr.  Chaffetz:    Yes. 

The  Court :  Objection  overruled,  with  that  excep- 
tion.   Proceed. 

356  In  1935,  I  made  2  or  3  trips  to  Oklahoma  in  regard 
to  it,  and  again  in  1936  to  see  the  Barnsdall  Company 
in  regard  to  the  price  conditions  set  up  on  my  contract. 
On  both  trips,  I  talked  to  Mr.  G.  F.  Racette,  who  was 
nee  president  in  charge  of  marketing. 

I  told  Mr.  Racette  that  it  was  impossible  to  continue 
in  business  with  the  present  margin  on  our  contract,  and 
ft-^anted  to  know  if  anything  could  be  done  about  it. 
Be  said  there  wasn't  anything  that  could  be  done,  and 
[  asked  him  what  he  thought  the  future  of  the  jobber  was 
in  this  business.  I  told  him  that  it  was  impossible  to 
?o  ahead  on  a  2^  margin  and  stay  in  business,  and  I 
asked,  '*Is  this  going  to  be  just  temporary,  this  low 
margin  for  the  jobber,  or  as  time  goes  on,  is  there  going 
to  bo  a  better  margin?"  And  he  told  me,  ''Well,  I 
ion't  see  much  hope  for  the  jobber."  And  then  I  said, 
"Well,  there  ought  to  be  some  kind  of  relief  on  a  condi- 
tion of  this  kind."  He  said  "Well,  the  only  relief  that 
[  can  offer  is  to  lease  your  plant  to  us."  He  said,  "We 
would  consider  leasing  your  plant,  if  you  would  be  the 
agent  down  there."  "Mr.  Racette,"  I  said,  "That  is 
putting  me  right  back  where  I  was  27  years  ago.  I 
wouldn't  be  interested  in  that  proposition,  being  a  com- 
mission agent."  That  finished  the  conversation  at  that 
particular  time  with  him. 

Then  I  talked,  either  on  that  trip  or  in  September,  with 
Mr.  E.  B.  Reeser,  the  president  of  Barnsdall  Com- 
pany. 
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657  Mr.  Donovan:     Same  objection. 

Mr.  Chaffetz:  The  Government  suggests  this 
evidence  be  admitted  on  against  Mr.  Reeser  and  the 
Barnsdall  Company. 

The  Court:     Yes.     Same  ruling.     Exception  al- 
lowed. 
I  asked  Mr.  Reeser  if  something  couldn't  be  done  in 
regard  to  a  longer  marginal  contract,  that  it  cost  us  more 
to  do  business  than  what  our  margin  was,  and  we  were 
losing  money  down  there.   He  told  me,  "Well,  Harry,  it  is  a 
sad  state  of  affairs  when  our  good  customers  are  losing  i 
money  on  our  products",  and  I  added:    "Yes,  even  on  a; 
normal  market".    And  I  said,  "Why  don't  you  do  some-il 
thing  about  it?    You  are  a  big  company;  why  don't  you)] 
put  out  a  contract  we  can  live  on  and  let  live?"    And  hejj 
said,  "I  can't  change  that  contract  one  iota,"  or  some-;' 
thing  to  that  effect.    That  was  all  he  said. 

I  never  contacted  any  other  major  oil  company,  but. 
several  have  contacted  me.  My  contract  had  a  six  months' if 
cancellation  notice  on  it,  and  they  all  knew  it,  and  from  : 
time  to  time  I  was  contacted  by  other  major  oil  companies 
with  respect  to  my  signing  a  jobber  contract  with  them. 
Mr.  Tom  Koneke,  tank  car  sales  representative  of  Mid- ; 
Continent  Petroleum  Company  called  on  me  I  would  say  ; 
5  or  6  times  during  the  course  of  1935,  and  maybe  3  or  I 
4  times  in  the  early  part  of  1936.  On  most  occasions  I  dis-  i 
cussed  the  matter  of  a  jobber  contract  with  him.    I  | 

658  told  him  I  would  only  be  interested  in  a  change  if  I  I 
could  get  a  better  contract,  and  he  said,  "  W>11,  we  have 

no  better  contract  to  offer  than  what  you  have,  but  we  t 
believe  our  merchandise  would  sell  better  and  has  bette"r  j 
trade    acceptance,    and    is    better    advertised."      I    said,  1; 
"Well,  Barnsdall  is  well  known  around  here;  we  have  no 
sales  resistance  on  it,  and  the  only  thing  I  am  looking 
for  is  a  contract  that  is  better  than  the  one  I  have  got. 
If  3'ou  have  one,  I  will  talk  with  you",  and  he  said  he 
did  not  have  it.    I  did  not  talk  with  any  of  the  other  rep- 
resentatives of  that  company. 

I  talked  with  Mr.  Oscar  Whateley  of  Lubrite  Division 
of  Socony-Vacuum.  He  and  one  other  sales  representa- 
tive made  8  or  10  trips  to  see  me,  and  my  conversation 
with  them  was  practically  the  same  as  with  Mid-Continent. 

Mr.  Donovan:  Same  objection.  (See  objection 
stated  at  R.  p.  292-3.) 

The  Court:  Yes.  Same  ruling.  (See  ruling  at 
R.  p.  293.)    Exception  allowed. 
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Mr.  Chaffetz:  The  Government  suggests  that 
this  evidence  be  admitted  only  against  Socony- 
Vacuum  Oil  Company,  Inc. 

I  said  that  I  was  not  interested  in  making  any  change 
until  I  could  get  a  better  contract;  that  the  trade  accept- 
ance of  Barnsdall  was  very  satisfactory,  and  I  was  only 
looking  for  a  better  margin.    He  said  they  didn't  have  any 
to  offer,  but  he  believed  that  with  their  advertising 

659  campaign,  we  would  have  more  gallonage,  and  I  said, 
"I  am  not  interested  in  more  gallonage  unless  there 

is  a  profit  in  it." 

I  talked  with  the  St.  Louis  representative  of  Tide- 
water Company,  but  I  do  not  recall  his  name.  He  called 
upon  me  in  1935  and  once  or  twice  in  1936.  He  was  a 
tank  car  sales  representative. 

I  discussed  the  matter  with  Mr.  H.  A.  or  W.  A.  Perri- 
quey  of  Continental  Oil  Company  during  1935  and  1936. 
He  was  in  my  office  at  least  5  times  during  the  course  of 
each  year,  and  I  cannot  say  when  it  was.  It  might  have 
been  one  call  in  January,  maybe  another  one  in  March, 
or  April.  They  were  2  or  3  months  apart.  He  was 
jobber  or  tank  car  salesman.  I  told  him  the  same  thing ; 
that  I  was  not  interested  in  a  change  from  Barnsdall 
unless  I  could  secure  a  better  contract,  and  he  said  "Our 
contract  is  the  same  as  theirs,  and  I  have  nothing  to  offer 
you  in  that  way  unless  it  is  a  change  in  the  merchandise 
which  might  be  better." 

The  Court:     I  want  the  jury  to  understand  that 
the  testimony  as  introduced  on  this  subject  as  to 
anv  companv  is  binding  on  that  companv  only. 
Mr.  Chaffetz:     Q.     Mr.  Miller,— 
Mr.  Donovan:     Just  a  moment. 

(Mr.   Donovan   and   Mr.    Chaffetz   conferred 
with  the  Court  out  of  the  hearing  of  the  jury.) 

660  (The  following  occurred  in  the  hearing  of  the 
jury:) 

The  Court:  Gentlemen  of  the  jury,  there  seems 
to  be  pome  misunderstanding  here.  I  want  to  say 
to  you  this;  I  say  this  to  you  now;  that  this  witness 
has  testified  as  to  conversations  he  had  with  repre- 
sentatives of  the  Barnsdall  and  Socony  and  Con- 
tinental Oil  Companies,  and  any  statement  he  has 
made  as  to  conversations  with  each  of  those  com- 
panies' representatives  is  binding  thus  far  only  on 
that  company,  and  not  upon  the  other  defendants 
in  the  case. 
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Mr.  Chaffetz :  And  we  understand  that  the  Court 
has  made  — 

Mr.  Donovan:  I  must  object  to  the  statement 
**is  binding."  It  may  be  admissible,  but  it  certainly 
cannot  be  binding. 

Mr.  Chaffetz :  The  defense  counsel  used  the  word 
' '  binding. ' ' 

The  Court:  Can  you  suggest  a  better  word?  The 
evidence  is  admissible  against  these  corporations 
and  not  as  against  the  other  defendants. 

Mr.  Lawton:    I  think  I  may  have  used  the  word 
"binding"  the  first  day.    It  is  a  word  we  use  down 
in  Illinois,  and  it  may  be  unfortunate. 
661  The  Court:     So  the  jury  understands  they  have 

made  an  objection  to  the  admission  of  that  evidence, 
your  consideration  of  that,  I  am  saying  to  you  now 
that  it  is  admissible  as  against  the  corporations 
or  the  officers  of  those  corporations  that  this  wit- 
ness has  had  conversations  with,  and  against 
them  only. 

Mr.  Chaffetz:  And  the  Government  understands 
the  Court  has  made  the  same  ruling  with  respect  to 
similar  testimony  from  other  witnesses. 

The  Court:  Yes,  let  the  jury  understand  that. 
Anything  I  may  have  said  to  you  is  qualified  so  as 
to  correspond  with  what  I  have  now  said. 

I  am  a  member  of  the  Missouri  Jobbers'  Association, 
and  National  Oil  Marketers  Association.  I  don't  know 
exactly,  but  I  think  there  are  around  100  or  150  members 
in  the  Missouri  Association.  I  have  never  to  my  own 
knowledge  bought  or  sold  any  hot  oil. 

No  Cross-Examination. 


662  JACOB  H.  MIDDLETON,  a  witness  for  the  Govern- 
ment, testified  as  follows : 

Direct  Examination  by  Mr.  Chaffetz. 

I  am  44  years  old  and  reside  at  Bowling  Green,  Mis- 
souri. I  was  an  oil  jobber  during  the  years  1935  and  1936, 
but  discontinued  that  business  in  September,  1937.  Dur- 
ing that  time  I  was  also  in  the  general  insurance  business. 
That  is  my  business  now.  I  am  at  present  presiding  judge 
of  the  County  Court  in  Pike  County,  Missouri.  That  is 
not  a  legal  position.    I  am  not  a  lawyer. 
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678  They  told  me  that  the  new  contract  was  different 
from  the  type  of  contract  that  Empire  Oil  &  Refining 

Company  was  making  with  jobbers  at  that  time.  They  told 
me  that  the  50-50  basis  contract  was  mostly  in  effect,  a  5^2^ 
split  contract. 

Q.  When  you  say  the  50-50  split,  do  you  mean  the 
contract  based  on  the  average  of  the  averages  of  the 
Chicago  Journal  of  Commerce  and  Piatt's  Oilgram, 
with  a  provision  for  a  5i/^^  guaranteed  margin,  sub- 
ject to  that  split? 

A.  Well,  we  asked  to  be  released  from  Piatt's  Oil- 
gram  ourselves,  or  the  National  Petroleum  News, 
rather;  and  they  did  that  at  our  own  request. 

We  do  not  and  never  during  1935  and  1936  did  operate 
under  the  brand  name  of  the  Empire  Company,  or  Cities 
Service  Company.  We  operate  under  the  brand  name,  Mid- 
way Oil  Company,  Midway  brand,  our  own  brand. 

The  contract  you  show  me,  dated  Tulsa,  Oklahoma,  Feb- 
ruary 14,  1935,  between  Empire  Oil  &  Refining  Company 
and  Midway  Oil  Company,  is  the  contract  to  which  I  have 
testified.  I  operated  under  that  contract  down  until  I  en- 
tered into  the  new  contract  with  the  Empire  Company  on 
March  11,  1936. 

(Contracts  referred  to  received  in  evidence, 
respectively  as  EXHIBITS  632  and  633.) 

679  I  had  a  discussion  with  E.  C.  Steffy,  division  man- 
ager at  Chicago  of  Empire  Oil  Refining  Company  at 

the  time  that  the  contract  in  1936  was  made. 

Q.  Now,  will  you  tell  us  what  discussion  you  had 
with  him  at  that  time  with  reference  to  a  jobber  con- 
tract? 

Mr.  Chaffetz:  The  Government  has  no  objection 
to  this  evidence  being  admitted  only  against  Empire 
Oil  &  Refining  Company. 

Mr.  Donovan :  The  same  objection,  if  it  please  the 
Court  to  this  discussion  as  appears  at  R.  p.  241  and 
292-293. 

The  Court :  The  same  ruling.  Objection  overruled 
and  testimony  admissible  only  against  Empire  Oil  & 
Refining  Company.    Exception  allowed. 

I  told  Mr.  Steffy  that  we  didn't  feel  that  we  were  getting 
enough  margin,  that  wo  couldn't  operate  on  that  basis.  He 
said,  ''I  realize  it,  as  well  as  you  do,  but  can  you  get  any 
better  ? "  I  said, ' '  Not  that  I  know  of.  I  would  like  to  shop 
around  a  while."  "Well,"  he  said,  '*I  will  tell  you,  while 
I  haven't  seen  all  of  them,  I  have  seen  a  great  many  of  the 
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the  practice  of  posting  normal  service  station  prices 
throughout  the  state  in  which  destination  is  located,  then 
and  in  that  event,  paragraph  three  of  paragraph  B  of  the 
contract  will  be  inoperative  and  the  price  to  be  paid  there- 
after will  be  determined  by  the  remaining  provisions  of  this 
agreement. 

The  contract  of  1936  was  modified  by  a  rider  on  Septem- 
ber 16, 1936.  The  rider  became  a  part  of  the  1936  contract. 
It  was  related  to  the  Iowa  Plan  for  the  State  of  Missouri. 
It  put  a  clause  in  the  contract  so  that  the  guarantee  provi- 
sions were  based  on  dealer  tank  wagon  price  instead  of 
retail  price.  Instead  of  our  guarantee  margin  being  5i/^^ 
below  the  prevailing  retail  price  it  became  2^  below  the 
dealer  tank  wagon  price,  as  posted  by  Standard  of  Indiana. 
The  relation  between  that  dealer  tank  wagon  price  and  the 
previously  prevailing  normal  retail  price  was  3l^^,  so  that 
the  margin  of  the  jobber  was  not  changed  in  any  way  pro- 
viding we  received  the  guaranteed  margin  of  51/2^  under  the 
retail  price.  Of  that  5V2^>  if  we  received  it  at  all,  we 
passed  3^/^^  on  to  the  dealer,  leaving  ourselves  2^. 
684  When  the  Iowa  Plan  was  adopted,  we  just  got  the  2^ 
under  the  dealer  price.  In  each  case  the  by^^  and  the 
2^  guarantee  was  subject  to  the  so-called  split  provision. 

When  the  5i/^^  split  margin  contract  was  in  effect,  the 
split  provision  operated  at  times.  I  can't  give  you  the 
dates.  I  believe  it  did  during  1935  and  1936.  The  split 
provisions  as  contained  in  our  contract  mean  that  if  the 
price  which  was  determined  by  the  average  of  the  two  jour- 
nals mentioned  plus  rail  freight,  plus  5^^,  was  in  excess  of 
the  posted  retail  service  station  price  of  Standard  of  Indi- 
ana, the  invoice  price  was  reduced  by  half  of  the  excess. 
Thus  we  didn't  have  a  guarantee  of  5^^.  Out  of  the  5i/^^ 
guarantee,  if  we  had  gotten  it,  3i/^^  would  go  to  the  dealer 
anyway.  So  with  respect  to  our  own  business,  our  guaran- 
tee was  really  a  2^  guarantee  both  before  and  after  the 
adoption  of  the  Iowa  Plan.  If  the  margin  was  less  than  2^, 
the  Continental  Oil  Company  reduced  our  invoice  prices 
by  half  of  that  difference. 

Our  company  has  preferred  to  purchase  from  a  major 
oil  company  because  of  better  consumer  acceptance. 

We  have  discussed  with  our  supplier  the  subject  of  a  new 
or  different  type  of  jobber  contract  every  time  a  contract 
came  up  and  many  times  between.  In  1935  and  1936  we 
discussed  it  at  frequent  intervals  with  Henry  Perriquey 
who  was  the  jobber  salesman  for  Continental  in  that  ter- 
ritory. 
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585  Mr.  Chaffetz:    I  asked  you  what  was  the  discus- 

sion you  had  in  1935  and  1936  with  Mr.  Perriquey 
with  respect  to  a  jobber  contract? 

Mr.  Donovan:  I  object  to  that  question,  if  the 
Court  please,  because  it  is  immaterial  and  incompe- 
tent and  because  it  is  necessarily  calling  for  hear- 
say, because  it  is  not  pursuant  to  any  allegation  of 
conspiracy  set  forth  in  the  indictment,  because  there 
is  not  proof  of  authority  or  agency  of  the  party 
making  the  declaration,  and  it  is  not  admissible 
against  any  defendant,  individually  or  corporate, 
here,  and  because  it  is  not  within  the  allegations  of 
the  indictment. 

Mr.  Chaffetz :  The  Government  suggests  that  this 
evidence  be  admitted  only  against  Continental  Oil 
Company. 

The  Court:  Objection  overruled,  but  so  the  jury 
may  understand,  the  evidence  of  this  conversation  will 
be  admissible  only  as  against  the  Continental  Oil 
Company.    Exception  allowed. 

I  knew  what  Mr.  Perriquey 's  position  was  with  the  Con- 
inental  Oil  Company.  I  had  done  business  with  him  over 
I  period  of  time,  and  had  occasion  to  confirm  that  he  was 

in  truth  an  employee  of  the  company. 
)86  We  simply  asked  if  there  wasn't  some  possibility 
of  supplying  a  contract  that  would  yield  the  company 
I  better  margin,  and  Perriquey  said  that  of  all  the  con- 
racts  he  had  seen  it  carried  the  same  price  provisions  as 
he  rest  of  them,  and  as  far  as  his  company  was  concerned, 
here  was  nothing  better  to  be  had. 

Under  our  contract  we  were  not  required  to  sell  the 
lealer  at  a  certain  price  but  we  had  to  compete  with  the 
iealer  margin  offered  by  the  Standard  of  Indiana.  There 
\^as  no  provision  of  the  contract  that  required  us  to  sell 
)ur  gasoline  according  to  that  figure.  That  was  just  a  cus- 
:om  of  the  trade.  We  might  sell  a  little  gasoline,  but  cer- 
ainly  wouldn  't  sell  much  at  a  price  higher  than  that  posted 
)y  Standard  of  Indiana.  Our  dealers  wouldn't  get  any 
)usiness  if  they  tried  to  sell  at  a  higher  price.  I  never  saw 
t  tried. 

I  talked  at  various  times  with  J.  S.  Curtis,  a  division 
nanager  of  Continental  Oil  Company  at  Kansas  City,  on 
he  same  subject  as  1  talked  with  Mr.  Perriquey.  He  was 
iivision  manager  and  I  had  done  business  with  him  over  a 
Deriod  of  quite  some  time. 
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Q.  Can  yon  tell  us  what  were  your  discussions 
with  him  on  that  subject  during  1935  and  1936? 

Mr.  Donovan  :  Same  objection  as  appears  at  Rec- 
ord pages  241  and  292-293. 

687  Mr.  Chaffetz:  The  Government  makes  the  same 
suggestion  that  this  evidence  be  admitted  only 
against  Continental  Oil  Company. 

The  Court:  Same  ruling.  It  is  admissible  only 
as  to  the  Continental  Oil  Company.  Exception  al- 
lowed. 

A,     I  would  be  unable  to  fix  any  definite  time. 
There  has  been  a  number  of  conversations  during 
the  years  we  have  done  business  with  them,  over 
this  51/4^  margin.    But  I  discussed  it  with  Mr.  Curtis  j 
during  the  period  1935-36. 

I  never,  to  my  knowledge,  bought  or  sold  any  hot  oil.    I 
am  a  member  of  the  Missouri  Independent  Oil  Jobbers  -I 
Association,  and  National  Oil  Marketers  Association.   The 
Missouri  Oil  Jobbers  Association  has  somewhere  between 
100  and  150  members. 

C ross-Examinution  by  Mr.  Donovan. 

Under  the  contract  I  could  sell  at  any  price  I  pleased. 
We  sell  at  a  price  which  enables  us  to  meet  competition. 
We  don't  attempt  to  meet  all  competition,  but  any  rea-  j 
sonable  competition. 

If  I  am  a  jobber  and  have  a  service  station,  and  operate 
that  service  station  in  addition  to  my  jobber  business,  1 1 
get  my  jobber  margin  and  also  my  dealer  margin.    As  we 
have  discussed  here,  that  might  be  5i/^ff. 

688  Q.  Let's  suppose  that  your  station  is  standing  at 
a  very  desirable  corner,  and  you  have  an  advertised 
brand,  and  you  are  doing  a  good  business,  in  fact,  in 
that  sector  you  perhaps  have  the  dominant  business. 
Let 's  say  I  come  along,  and  I  get  a  good  brand,  and 
I  get  a  store  nicely  painted  up  and  some  good  tanks 
on  the  corner  opposite  to  you.  Now,  I  am  a  dealer, 
and  I  am  getting  only  S^/^^.  Suppose  that  I  am  green 
in  this  business,  and  I  am  foolish  enough  to  think 
I  can  compete  with  you,  and  I,  at  the  same  time 
that  you  are  selling  at  20^,  I  cut  my  price  to  19i/2^. 
If  you  began  to  see  the  business  come  to  me  after  , 
a  week  or  so  and  you  began  to  see  your  business  de-  ! 
cline,  what  would  you  do? 

I 
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that  out  of  our  pocket.  And  when  we  are  collecting  a  5^ 
gas  tax  on  a  1  7/10^  or  2^  gross  profit,  it  is  a  difficult  job. 
It  is  one  of  our  expensive  items.  Of  course,  added  to  that 
has  been  an  increase  in  wages  and  an  increase  in  price  of 
equipment,  especially  new  computing  pumps  that  we 

700  must  have  and  install.    These  pumps  used  to  be  bought 
for  probably  $100  or  fl25,  and  the  best  type  of  pump 

now  is  1225. 

Jobbers  are  often  required  to  buy  these.  On  a  2^  mar- 
gin, it  requires  a  long  time  to  pay  for  them.  Then,  of 
course,  we  have  the  accounting  and  bookkeeping  demanded 
by  two  states,  or  any  state  if  you  are  operating  only  in  one 
state,  as  to  your  records  and  gas  tax.  In  addition  to  these 
tilings,  we  have  the  usual  expense  of  a  wholesale  business 
such  as  maintenance  of  equipment.  We  have  bulk  plant, 
salaries  of  employees,  and  insurance. 

Our  type  of  business  I  think  is  distinct  from  any  other 
merchant.  Another  merchant  is  not  responsible  after  he 
sells.  He  is  not  responsible  for  this  tax,  but  the  jobber  is. 
That,  as  I  understand  it,  is  one  of  the  difficult  parts  of  a 
jobbing  business. 

In  the  early  days  of  the  jobbing  business  there  was  no 
tax.  We  have  had  a  tax  about  5  or  6  years.  But  the  taxes 
have  been  increased.  On  a  2^  gasoline  tax  our  hazard  of 
collection  is  not  so  great  of  course  as  on  a  4^  tax. 

During  1935  and  1936  we  had  occasion  to  discuss  with  a 
representative  of  our  supplier  the  subject  of  a  change  in 
the  form  of  our  jobber  contract.  On  account  of  the  narrow 
margin,  and  our  expense  increasing,  we  went  to  them  sev- 
eral times  in  1935  for  a  bettor  contract.    I  talked  prin- 

701  cipally  to  L.  C.  Trapp,  assistant  sales  manager  of  the 
Empire  Company. 

Q.  What  conversation  did  you  have  with  him  in 
1935  and  1936  on  that  subject,  and  give  us  if  you 
can  the  time  and  place  of  such  conversation  if  you 
can  recall  it. 

Mr.  Donovan :  I  object  to  that,  may  it  please  the 
Court,  as  incompetent,  and  immaterial  because  neces- 
sarily calling  for  hearsay.  It  was  not -made  in  fur- 
therance of  any  alleged  conspiracy  under  this  indict- 
ment, and  certainly  is  not  within  the  issues  of  the 
allegations  set  forth  in  this  indictment,  and  not  evi- 
dence against  any  of  these  defendants. 

Mr.  Chaffetz:  The  Government  suggests  this  evi- 
dence be  admitted  only  against  Empire  Oil  &  Re- 
fining Company. 
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The  Court:    Objection  overruled,  with  this  quali- 
fication ;  that  it  is  admissible  as  to  the  Empire  Oil  & 
Refining  "Company.    Exception  allowed. 
We  spoke  to  Mr.  Trapp  regarding  this  contract  at  the 
time  of  the  renewal.     That  would  be  in  September,  1935, 
and  like  all  jobbers,  we  complained  of  the  narrow  spread, 
and  of  course  asked  for  a  better  contract,  but  could  not  se- 
cure it.    Mr.  Trapp  did  not  tell  me  why  he  could  not  give 
me  a  better  contract,  but  he  did  tell  me  that  if  there 

702  were  better  contracts  obtainable  then  he  would  give  me 
the  same  kind  of  a  contract,  that  is,  as  I  understood. 

During  that  same  period  I  talked  with  Fred  Wibert 
of  Duluth,  Minnesota,  who  I  understood  was  the  jobber 
salesman  of  Shell  Petroleum,  on  that  same  subject.  I 
asked  him  what  kind  of  a  contract  the  Shell  was  offering. 
I  thought  they  were  a  big  organization  and  might  have  a 
better  contract.  He  told  me  it  was  the  usual  5i/2^  split 
and  he  could  do  nothing  better;  he  said,  ''I  can  do  nothing 
for  you." 

The  house  brand  gasoline  that  we  handle  for  the  Empire 
Company  is  known  as  **Koolmotor".  If  I  make  a  com- 
parison, Red  Crown  would  be  the  house  brand  of  Standard 
Oil  and  Cities  Service  ''Koolmotor"  is  the  house  brand, 
the  name  of  the  leading  brand  of  Empire. 

We  prefer  to  handle  a  major  company  brand  of  gasoline 
because  of  the  public  or  consumer  acceptance,  and  the 
advertising.  I  find  consumers  prefer  to  buy  an  advertised 
brand  of  gasoline  for  this  reason:  that  when  you  are 
dealing,  like  most  jobbers  have  to,  with  re-sellers,  they 
prefer  a  nationally  advertised  brand.  So  it  is  necessary 
for  us  as  jobbers  oftentimes  to  carry  a  major  line  if  we 
hope  to  do  business  with  re-sellers,  which  is  the  principal 
part  of  our  business. 

703  By  the  Court 

The  jobber  suffers  loss  through  the  evaporation  of 
gasoline  in  two  ways:  one,  through  evaporation,  and  es- 
pecially in  northern  Wisconsin  and  Minnesota,  what  is 
known  as  shrinkage.  That  is  1%  for  every  20  degrees  in 
temperature.  For  instance,  if  we  have  a  car  of  gasoline 
shipped  to  us,  which  we  often  have,  at  10  below  zero,  we 
would  have  an  equivalent  of  3%  shrinkage,  and  on  an  8,000 
gallon  car  it  would  amount  to  240  gallons  of  gas  that  we 
never  could  sell  as  long  as  the  weather  stays  10  below. 
It  gets  40  below  in  Superior.  In  hot  weather,  of  course, 
there  is  an  expansion,  but  we  have  to  buy  this  gasoline 
at  60  and  in  northern  Wisconsin  we  don't  have  very  many 
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ays  much  over  60.  The  mean  temperature  is  39  for  the 
ear.    So  we  do  stand  a  substantial  loss  in  shrinkage. 

Cross-Examination  by  Mr.  Donovan. 

I  started  in  the  oil  busines  in  a  small  way  in  1922. 
ince  1930  I  have  given  pretty  much  100%  of  my  atten- 
Lon  to  this  business.  Over  this  period  I  inquired  into 
lie  different  phases  of  the  business  and  into  its  business 
azards  and  difficulties.  The  hazards  that  we  happen  to 
ncounter  certainly  are  the  same  kind  of  hazards  that  the 
hole  industry  has  to  encounter. 

The  refiners  and  the  producers  have  to  pay  taxes,  and 
all  have  to  encounter  the  same  kind  of  danger  up  to 

04  the  point  where  we  buy.    After  a  refiner,  independent 
or  major  oil  company  ships  a  car  of  gas  into  a  town, 

lien  he  is  relieved  at  that  moment  from  any  gasoline  state 
ax. 

Our  expenses  come  out  of  our  total  income  on  all  the 
Toducts  that  we  sell.  70%  of  the  total  income  is  the 
^  margin  on  gasoline.  We  deduct  our  expenses  from 
ur  total  income  when  we  make  our  income  tax  return. 

When  we  sell  to  a  dealer,  we  sell  under  an  arrangement 
r  a  contract  that  allows  him  3V2^  margin.  When  other 
obbers  have  contracts  or  arrangements  with  other  dealers 
hey  allow  the  same  margin,  to  the  best  of  my  knowledge. 

Q.  So  that  normally,  that  margin  of  3i/2f^  which 
the  jobbers  allow  the  dealers,  normally,  that  mar- 
gin is  uniform  throughout  the  trade,  is  it  not? 

A.     It  is  based  on  the  contract. 

Q.  Whatever  it  is  based  on,  the  margin  is  the 
same  as  allowed  by  the  jobbers  to  the  dealers;  is 
that  correct? 

A.  It  is  true,  but  it  is  right  in  our  contract.  It 
is  based  on  the  Standard  Oil  tank  wagon  market. 
31/2^  to  the  dealer,  and  that  is  in  the  contract. 

Q.  AVhere  is  it  in  your  contract  that  you  must 
allow  31/2^  to  your  dealers? 

05  A.     I  said  it  was  based  on  that.    That  is  why  we 
compute  our  protection. 

Q.     You  can  sell  at  any  price  you  please. 

A.     I  couldn't  sell  it  over  that  amount. 

Q.  Where  is  it  in  your  contract  that  provides 
you  are  to  do  that? 

A.  It  is  not  provided,  but  it  would  be  bad  prac- 
tice to  do  it.    You  can't  and  be  successful. 
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The  Court:  Objection  overruled.  Exception  al- 
lowed. I  will  say  to  the  jury  that,  at  this  state  of 
the  proceedings,  it  is  admissible  as  to  the  Mid- 
Continent  Petroleum  Corporation  only. 

I  told  Mr.  Berger  I  was  dissatisfied  with  the  new  con- 
tract. The  earlier  contract,  under  which  I  had  been  op- 
erating, provided  for  a  2i/^^  guaranteed  margin,  and  they 
were  cutting  me  down  to  2^.  According  to  their  invoices, 
they  had  cut  me  down  to  2^,  beginning  March,  1934.  Of 
course,  I  realized  that  when  the  first  contract  was  over 
the  21/2^  guaranteed  margin  would  not  apply  to   future 

shipments.     I  hated  to  be  cut  down  to  2^,  so  I  ob- 
709  jected  to  it.     However,  Mr.  Berger  stated  that  that 

was  the  best  contract  they  would  give ;   it  was  the  i 
same  kind  of  a  contract  as  others  were  giving,  and  I  might 
just   as  w^ell  sign  this   contract,   because   I   couldn't   get 
anything  better;  and  if  there  was  a  better  one  offered  toi 
me  from  the  larger  companies,  that  their  company  would; 
no  doubt  go  along  with  any  similar  contract. 

I  knew  that  I  had  to  negotiate  a  new  contract  if  I  wanted 
to  continue  with  them.  Mr.  Berger  did  make  some  con- 
cessions to  me.  He  omitted  the  split  of  guarantee  of  2^, 
which  provision  was  stricken  from  the  printed  form.  I 
was  given  a  flat  2^  guarantee.  Also,  I  endorsed  a  clause 
to  the  effect  that  if  their  company,  any  time  during  the 
continuance  of  this  contract,  presented  a  better  contract, 
I  had  the  privilege  of  cancelling  this  contract,  and  ac-  \ 
cepting  the  better  contract. 

Cross-Examination  by  Mr.  Donovan. 

I  am  now  operating  under  a  5i/2^  guarantee  open 
top. 
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"he  Flintkote  Company,  a  Corporation, 

Appellant, 

vs. 

i^LMER    Lysfjord    and    Walter    R.    Waldron,    Doing 
Business  as  Aabeta  Co., 

Appellees. 


REPLY  BRIEF  FOR  APPELLANT. 


I. 

Plaintiffs'  "Statement  of  the  Case"  Is  Distorted  and 

Misleading. 

Flintkote  contends  that  its  statement  of  the  case  in  its 
ipening  brief  was  entirely  accurate  and  was  complete 
nough  for  the  proper  consideration  of  all  matters  in- 
volved in  this  appeal.  It  was  prepared  in  strict  compli- 
mce  with  paragraph  (c)  of  Rule  18  of  this  Court.  Plain- 
iffs  have  noted  no  particular  in  which  Flintkote's  state- 
nent  of  the  case  was  erroneous,  but,  in  lieu  thereof,  they 
lave  attempted  to  substitute  an  inaccurate,  erroneous,  un- 
air  and  inflammatory  statement  of  what  they  wish  the  case 
lad  been.  Plaintiffs'  statement  of  the  case  embraces  sub- 
tantially  30  pages  of  their  brief.  Very  few  of  the  state- 
nents  contained  therein  are  unobjectionable. 
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Frankly,  we  had  had  some  dijfficulty  in  determining  what 
to  do  about  this  situation.  We  certainly  could  not  be  ex- 
pected to  put  up  with  this  sort  of  thing  in  silence.  Nor 
could  we  expect  this  Court  to  accept  our  characterization 
of  plaintiffs'  statement  of  the  case  without  documenting 
what  we  say  about  it.  Yet  to  point  out  specifically  each 
erroneous  or  misleading  statement  and  to  specify  wherein 
it  was  faulty  would  require  more  space  than  plaintiffs' 
statement  itself.  We  have  decided  to  select,  and  print  in 
an  appendix  to  this  brief,  a  number  of  examples  (by  no 
means  a  complete  list)  which  should  suffice  to  show  the 
cavalier  manner  in  which  facts  were  ignored  in  plaintiffs' 
statement. 

11. 
The  Evidence  Does  Not  Support  the  Verdict.    Plain- 
tiffs Have   Failed   to   Show  Any   Evidence   That 
Flintkote  Knowingly  Participated  in  an  Unlaw- 
ful Conspiracy. 

The  basic  question  to  be  determined  in  connection  with 
our  first  specification  of  error  is  whether  there  is  any 
evidence  in  the  record  justifying  a  conclusion  that  Flint- 
kote was  a  knowing  participant  in  an  unlawful  con- 
spiracy. 

Plaintiffs  have  pointed  to  no  evidence  rebutting  the 
direct  testimony  that  Flintkote  neither  participated  in 
nor  knew  anything  about  any  conspiracy  among  certain 
contractors  to  fix  prices  and  allocate  jobs.  Plaintiffs 
do  not  contend  that  this  testimony  has  been  shaken. 

They  say  (Appellees'  Brief,  p.  31): 

"Concisely  stated,  the  question  now  before  this 
Court  is  whether  there  was  any  evidence  in  the  record 
supporting  the  jury's  conclusion  that  Flintkote  know- 
ingly agreed  with  appellees'  competitors  to  destroy 
or   restrain  appellees'   ability   to  compete   in  the   in- 
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dustry  for  the  stated  purpose  of  aiding  the  contrac- 
tors' monopoly." 

They  then  proceed  to  assume,  or  even  worse,  character- 
ze  as  "admitted"  the  very  points  which  they  say  are  at 
ssue  before  this  Court  (either  ignoring  or  misstating 
;he  evidence  on  this  subject)   and  assert,  for  example: 

".  .  .  after  agreeing  with  its  co-defendants  to 
eliminate  appellees'  competition"  (id.,  p.  32). 

".  .  .  after  Flintkote  agreed  to  and  did  in  fact 
destroy  appellees'  competition"   (id.,  p.  33). 

"The  evidence  stands  uncontroverted  that  the  sole 
and  only  purpose  of  these  latter  admitted  meetings 
was  to  discuss  appellees'  competitors'  demands  that 
Flintkote  agree  to  destroy  appellees'  ability  to  com- 
pete." 

".  .  .  its  conspiratorial  act  in  agreeing  with  ap- 
pellees' competitors  to  put  appellees  out  of  business." 
(id.,  p.  34.) 

"The  common  purpose  here  was  admittedy  to  put 
appellees  out  of  business"  (id.,  p.  37). 

"Appellant  through  its  own  witnesses  affirmatively 
introduced  evidence  of  numerous  meetings  between 
Flintkote  officials  and  appellees'  competitors  for  the 
sole  purpose  of  discussing  these  competitors  desire 
to  have  Flintkote  aid  them  in  destroying  appellees 
competition."     (id.,  p.   39.) 

Let  us  briefly  refer  to  the  record  on  these  matters: 

(1)  When  plaintiffs  started  dealing  in  the  Los  Angeles 
area  there  were  individual  complaints  by  the  Flintkote 
contractors.  The  chief  complaint  was  that  Flintkote  had 
set  up  a  new  account  in  the  Los  Angeles  area  without 
notifying  them.  (Ragland,  R.  805;  Baymiller,  R.  984; 
Hoppe,  R.  1011;  Lewis,  R.  1047;  Krause,  R.  1127,  1142.) 


(2)  There  was  no  general  demand  by  the  Flintkote 
contractors  that  plaintiffs  be  cut  off.  There  was  no  flat 
and  unequivocal  demand  by  any  of  the  Flintkote  con- 
tractors that  Flintkote  terminate  relations  with  the  plain- 
tiffs. Mr.  Krause  at  first  became  angry  that  a  new 
account  had  been  established  without  notification  and 
"requested  that  action  be  taken  to  correct  the  situation". 
(Lewis,  R.  1047.)  But  he  was  told  quite  emphatically 
that  Flintkote  would  do  what  it  thought  best  (Krause, 
R.  1125)  and,  after  he  had  cooled  off,  he  accepted  the 
proposition  that  Flintkote  had  the  right  to  do  what  it 
pleased  (Krause,  R.  1142).  Apart  from  the  hearsay 
testimony  as  to  the  alleged  Ragland  declarations,  which 
we  submit  was  improperly  admitted  and  should  be  dis- 
regarded— there  is  no  evidence  of  any  other  demand 
by  a  Flintkote  contractor  that  the  plaintiffs  be  cut  off. 
Mr.  Baymiller's  testimony  is  that  no  one  of  the  Flintkote 
customers  suggested  by  act,  word  or  deed  that  Flintkote 
terminate  the  plaintiffs'  account  if  Flintkote  found  they 
were  doing  business  in  the  Los  Angeles  area  (Baymiller, 
R.  989). 

(3)  At  all  of  these  interviews  Flintkote  representatives 
uniformly  and  immediately  stated  that  plaintiffs  were  not 
supposed  to  be  operating  in  the  Los  Angeles  area  (Krause, 
R.  1127;  Howard,  R.  1151;  Baymiller,  R.  984). 

(4)  There  was  no  promise  or  agreement  made  to  cut 
off  the  plaintiffs.  The  Flintkote  representatives  unequiv- 
ocally stated  that  they  would  take  such  action,  if  any,  as 
Flintkote  in  its  own  discretion  deemed  best  (Harkins, 
R.  1066;  Krause,  R.  1125,  1126,  1128;  Howard,  R.  1152; 
Lewis,  R.   1047;  Baymiller,  R.  951,  984). 

(5)  There  is  no  evidence  of  any  combination,  agree- 
ment or  conspiracy  among  the  dealers  or  even  among 
the  Flintkote  dealers  to  force  or  induce  Flintkote  to  cut 
off  plaintiffs.    Even  if  it  be  argued,  which  we  deny,  that 
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the  existence   of   such   a   combination   could   be   inferred, 
there  is  no  evidence  that  FHntkote  knowingly  joined  it. 

(6)  There  is  no  evidence  whatever  that  Flinkote  had 
any  discussions  or  contacts  with  the  contractors  who  did 
not  handle  FHntkote  products. 

Plaintiffs'  brief  does  not  in  any  respect  meet,  answer 
or  in  any  way  tend  to  weaken  the  points  made  at  pages 
46  to  60  of  Flintkote's  opening  brief.  Instead,  they 
apparently  hope  that  by  assuming  the  facts  in  issue  and 
attempting  to  shift  the  argument  to  immaterial  points 
which  are  favorable  to  them  or  undisputed,  while  ignor- 
ing the  central  issues,  they  will  obscure  the  true  nature 
of  the  case  from  the  Court.  The  distortion  and  mis- 
statement characteristic  of  plaintiffs'  "Statement  of  the 
Case"  is  continued  and  developed  throughout  this  section 
of  their  argument.  As  was  the  situation  with  respect 
to  plaintiffs'  "Statement  of  the  Case,"  it  would  be  impos- 
sible within  reasonable  limits  to  discuss  every  erroneous 
or  misleading  statement  appearing  in  the  brief,  but  we 
feel  compelled  to  point  out  some  of  the  more  flagrant 
inaccuracies  and  misrepresentations. 

At  page  31  plaintiffs  state  that  Flintkote's  argument 
is  based  on  the  three  "untenable  propositions"  therein 
set  forth.  Paragraph  1  asserts  that  we  wish  this  court 
to  examine  certain  isolated  portions  of  the  evidence  to 
the  exclusion  of  all  other  evidence.  That  is  patently  false. 
Flintkote's  position  in  regard  to  its  motion  to  set  aside 
the  verdict  is  that  there  is  no  substantial  evidence  in  the 
record  that  FHntkote  knowingly  participated  in  an  un- 
lawful conspiracy.  FHntkote  asks  that  the  court  consider 
the  entire  evidence  in  the  case;  it  has  diligently  searched 
the  record  and  has  attempted  to  find  all  the  evidence  which 
might  conceivably  be  thought  to  show  such  knowing 
participation  by  FHntkote;  it  has  analyzed  that  evidence 
to  show  that  it  is  insufficient  to  establish  the  knowing 


participation  which  is  prerequisite  to  a  verdict  for  plain- 
tiffs. Plaintiffs  have  not  pointed  to  any  additional  evi- 
dence relevant  on  this  point,  and  it  is  submitted  that 
there  is  none. 

Paragraph  numbered  2  on  page  31  of  appellees'  brief, 
it  is  submitted,  does  not  state  any  "proposition"  at  all. 
Further,  the  court's  instructions  and  the  jury's  verdict 
are  utterly  immaterial  to  the  question  whether  there  is 
evidence  to  support  the  verdict.  (Flintkote  also  excepts 
to  the  reference  to  "Flintkote's  agreement  with  appellees' 
competitors  to  destroy  their  business"  because  (1)  the 
issue  here  is  whether  there  is  evidence  that  Flintkote 
knowingly  participated  in  a  conspiracy,  (2)  there  is  no 
suggestion  that  the  "destruction"  of  appellees'  business 
was  ever  mentioned  by  anyone,  (3)  appellees'  business 
was  not  destroyed.) 

Paragraph  numbered  3  on  page  31  of  appellees'  brief 

(1)  assumes  evidence  to  show  an  agreement  with  "appel- 
ees'  competitors"  (which  is  one  of  the  issues  to  be  argued), 

(2)  assumes  evidence  of  "destruction"  (which  plaintiffs' 
own  evidence  conclusively  proves  did  not  occur),  (3)  states 
"knowledge"  as  a  fact  (although  whether  there  was 
evidence  thereof  is  part  of  the  issue),  and  (4)  refers 
to  "inevitable  effect"  (which  was  never  shown)  and 
"unlawful  character"   (which  is  a  principal  issue). 

In  the  last  paragraph  on  page  31,  plaintiffs  refer  to 
"the  contractors'  monopoly."  The  evidence  will  not  sup- 
port the  characterization.  There  was  no  attempt  to  show 
the  relevant  market,  the  number  of  persons  engaged 
therein,  the  volume  of  business  done,  the  volume  of  busi- 
ness controlled  by  the  so-called  "defendant  contractors," 
the  extent  of  the  success  of  any  conspiracy  to  monopolize 
which  might  have  existed  (the  proof,  it  will  be  recalled, 
went  solely  to  a  conspiracy  to  fix  prices  and  allocate  jobs 
and  had   nothing  to   do   with  monopoly),   the   extent   to 
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which  effective  competition  in  the  undemonstrated  rele- 
vant market  was  prevented  or  hindered,  or  any  other 
matter  necessary  to  proof  of  monopoly.  For  a  general 
analysis  of  proof  of  the  relevant  market  and  the  control 
thereof  necessary  to  a  showing  of  monopoly,  see. 

United  States  v.  E.  I.  du  Pont  de  Nemours  and 
Company,  76  S.  Ct.  994,   1004-16   (1956). 

The  reference  in  the  last  two  lines  on  page  31  to  "the 
entire  conspiracy  and  monopoly  existing  in  the  industry 
as  a  whole"  is  similarly  wholly  unwarranted  by  any 
evidence. 

Plaintiffs,  at  the  top  of  page  32  of  their  brief  (and  at 
pp.  72>  and  85),  state  that  a  combination  or  conspiracy 
to  eliminate  the  competition  of  plaintiffs  would  be  a  "per  se 
violation  of  the  Sherman  Act."  That  is  not  a  correct 
statement  of  the  law,  and  the  cases  cited  on  page  72) 
do  not  support  it.  The  Darnell,  International  Salt,  and 
National  City  Lines  cases  were  all  monopoly  cases,  and, 
as  has  been  demonstrated,  there  was  no  proper  proof  of 
monopoly  in  this  case,  and  further,  plaintiffs'  statement 
is  not  based  on  monopoly,  but  is  at  least  ostensibly  refer- 
ring to  a  conspiracy  under  Section  1  of  the  Sherman 
Act.  The  Socony-Vaciium  case  cited  by  plaintiffs  does 
not  support  the  proposition  asserted  by  plaintiffs  and, 
in  any  event,  was  reversed  by  the  Supreme  Court  ( United 
States  V.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150,  60 
S.  Ct.  811  (1940)).  The  Village  Theatre  case,  cited 
by  plaintiffs,  conclusively  establishes  that  the  law  is  other- 
wise than  plaintiffs  claim  it  to  be.  That  case  involved 
an  alleged  conspiracy  to  exclude  plaintiffs  from  bidding 
for  first  run  Paramount  pictures.  At  page  726  of  228 
F.  2d,  the  court  said: 

"The  mere  agreement  among  Paramount  Film, 
United  and  Intermountain  that  films  were  to  be 
distributed   to    Intermountain    and    other    downtown 
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theatres  on  a  competitive  bidding  basis,  to  the  exclu- 
sion of  the  Villa  Theatre,  zvas  not  in  itself  per  se 
unlazvful.  It  presented  an  issue  of  fact  as  to  whether 
there  zvas  an  unreasonable  restraint  of  trade  and 
that  issue  should  have  been  submitted  to  the  jury, 
as  requested  by  tendered  instruction  of  the  defen- 
dants."    (Emphasis   added.) 

The  second  sentence  in  the  first  full  paragraph  on 
page  32  says  that  Flintkote  "must  also  admit  there  was 
evidence  showing"  a  whole  series  of  things.  Flintkote 
makes  no  such  admission  and  submits  that  there  is  no 
evidence  showing  any  of  the  things  there  listed,  whether 
at  the  cited  pages  or  elsewhere  in  the  Record.  As  previ- 
ously noted,  there  was  no  showing  of  a  monopoly  by  the 
contractors  named  as  defendants.  There  was  some  incon- 
clusive testimony  (R.  272)  that  the  prices  charged  by 
the  various  manufacturers  were  "parallel  and  equal"  to 
Flintkote  prices,  but  that  hardly  establishes  a  "total  lack 
of  price  competition."  Plaintiffs  refer  to  elimination  of 
competition  through  policies  "whereby  a  single  defendant 
contractor  constituted  the  sole  outlet  for  two  otherwise 
competing  lines  of  tile,"  but  plaintiffs'  own  chart,  on 
page  8  of  their  brief,  shows  that  statement  to  be  false. 
Probably  the  most  serious  misrepresentation  in  this  sec- 
tion of  the  brief  is  the  statement  that  "the  admitted 
purpose  of  terminating  appellees'  only  available  source 
of  supply  was,  in  addition  to  the  destruction  of  appellees' 
competition,  to  perpetuate  and  preserve  this  non-competi- 
tive picture  in  the  industry"  (p.  32).  Flintkote  never 
made  any  such  admission  or  admitted  that  any  part  of 
that  statement  bears  any  resemblance  to  the  truth.  Noth- 
ing in  the  evidence  in  any  way  tends  to  support  that  bald 
misstatement.  Needless  to  say,  the  assertion  finds  no 
support  in  the  pages  of  the  Record  cited  immediately 
following  it.    Flintkote  admits  that  plaintiffs  were  suffi- 


ciently  qualified  to  be  approved  as  Flintkote  contractors 
in  the  San  Bernardino-Riverside  area.  It  did  not  admit 
that  they  were  sufficiently  qualified  to  be  approved  as 
Flintkote  contractors  in  Los  Angeles.  In  Harkins'  words, 
"The  discussion  with  them  was  whether  they  wanted  to 
go  into  business  in  San  Bernardino  or  not."  (R.  1079.) 
There  is  no  indication  anywhere  in  the  Record  that 
plaintififs  were  at  all  qualified  to  run  an  acoustical  busi- 
ness, although  there  is  abundant  testimony  that  they  were 
thoroughly  experienced  salesmen  and  applicators. 

The  first  sentence  in  the  last  paragraph  on  page  32  is 
inaccurate  in  that  it  refers  to  Flintkote  "officials"  and 
"appellees'  competitors,"  whereas  the  meetings  were  be- 
tween Flintkote  employees  who  were  not  officers  and 
Flintkote  contractors.  The  second  sentence  of  that  para- 
graph is  inaccurate  in  that  there  is  no  direct  evidence 
that  Flintkote  agreed  to  do  anything,  much  less  to  "elimi- 
nate appellees'  competition";  as  previously  noted,  the 
suggestion  that  Acoustics,  Inc.,  was  "inexperienced"  is 
not  warranted  by  the  evidence. 

The  first  sentence  in  the  first  paragraph  on  page  33 
is  wholly  false:  the  exhibit  shows  nothing  with  respect 
to  whether  or  not  Flintkote  agreed  with  anyone  to  do 
anything;  it  merely  shows  that  its  sales  were  greater  in 
1952  than  they  were  in  1951.  The  second  sentence  is 
false  in  that  it  misstates  Flintkote's  defense  which  cer- 
tainly had  nothing  to  do  with  "where  Flintkote's  co-con- 
spirator contractors  operated." 

What  has  been  said  should  be  enough  thoroughly  to 
discredit  the  professedly  factual  statements  appearing  at 
pages  31  through  34  of  plaintiffs'  brief.  The  failure  to 
discuss  specifically  the  statements  in  the  last  half  of 
page  S3  and  on  page  34  does  not  constitute  an  endorse- 
ment thereof,  and  it  is  submitted  that,  for  the  most  part, 
they  too  are  inaccurate  in  varying  degrees. 
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The  authorities  cited  and  discussed  in  this  section  of 
plaintiffs'  brief  do  not  militate  against  the  position  taken 
by  Flintkote;  they  are  entirely  consistent  therewith. 
Flintkote  agrees  that  circumstantial  evidence,  without  any 
direct  evidence,  may  provide  sufficient  support  for  a 
verdict  in  a  proper  case,  but  it  contends  that  the  circum- 
stantial evidence  adduced  here  was  insufficient  to  do  so 
in  this  case.  Flintkote  agrees  that  if  it  participated  in  a 
conspiracy  at  all  it  is  liable  for  all  acts  done  by  all 
co-conspirators  in  furtherance  of  the  conspiracy,  whether 
before  or  after  its  joinder  therein,  but  its  position  is  that 
the  evidence  is  insufficient  to  show  any  participation  by 
Flintkote  in  any  conspiracy  at  any  time  or  at  all.  It  agrees 
that  knowing  participation  in  an  unlawful  conspiracy 
''is  sufficient  to  hold  a  co-conspirator";  its  position  is 
that  the  evidence  is  not  sufficient  to  support  a  finding 
of  such  knowing  participation.  Flintkote  takes  no  issue 
with  the  Paramount  case,  but  denies  that  it  is  applicable 
to  the  facts  here. 

As  stated  at  the  top  of  page  49  of  Flintkote's  opening 
brief,  "The  issue,  then,  is  whether  the  evidence  will 
support  a  finding  of  'knowing  participation'  in  an  unlawful 
conspiracy."  On  the  pages  following  Flintkote  analyzed 
the  evidence  to  demonstrate  that  the  evidence  would  not 
support  findings  either  of  "knowledge"  of  a  conspiracy 
or  of  "participation"  therein  by  Flintkote,  much  less  a 
finding  of  "knowing  participation."  Plaintiffs  have  not 
offered  any  shred  of  evidence  which  was  not  adequately 
discussed  and  completely  disposed  of  in  Flintkote's  open- 
ing brief.  It  therefore  seems  pointless  to  repeat  that 
argument  here,  and  Flintkote  will  not  do  so. 

At  pages  36  and  37,  plaintiffs  refer  to  the  Las  Vegas 
Merchant  Plumbers  case  and  attempt  to  place  Flintkote 
in  Alsup's  position.  Alsup's  position  was  wholly  dissimilar 
to  that  of  Flintkote  in  that  there  was  substantial  evidence 
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that  Alsiip  was  an  active  participant  in  the  conspiracy 
and  one  of  the  organizers  thereof.  Plaintiffs  have  quoted 
a  minor  and  misleading  portion  of  this  Court's  discussion 
of  the  evidence  against  Alsup.  This  Court's  full  sum- 
mary of  the  evidence  against  Alsup  was  as  follows  (at 
p.  750  of  210  F.  2d) : 

"Alsup  raises  the  contention  that  the  evidence  was 
not  sufficient  to  support  his  conviction,  but  the  record 
shows  his  active  participation  in  the  conspiracy  from 
its  inception  in  mid- August  of  1950.  He  was  present 
and  participated  in  the  first  meeting  between  the 
plumbing  contractors,  when  the  organization  and  the 
setting  up  of  an  estimator  was  discussed.  Bates, 
a  plumbing  contractor  present  at  the  meeting  testified 
that  he  said  to  Alsup  that  he  'did  not  see  how  the 
deal  could  be  made  to  work.'  Alsup  replied  that  he 
thought  'we  will  have  something  that  will  work  this 
time.'  He  said  he  was  in  a  position  where  if  the 
people  did  not  go  along  with  him  he  was  in  a  position 
to  get  them  to  comply.  The  evidence  shows  further 
that  Alsup  forbid  journeymen  plumbers,  employees 
of  Ritter,  a  contractor,  to  work  for  Ritter  until  he 
promised  to  withdraw  a  bid  which  he  had  given 
out  of  line  with  the  purpose  of  the  conspiracy.  In 
addition,  Sylvester,  an  outside  plumbing  contractor 
who  was  awarded  a  plumbing  contract  on  the  Las 
Vegas  race  track  went  to  Alsup's  office  to  obtain 
men.  Two  of  the  plumbing  contractors,  appellants 
herein,  attempted  to  get  him  to  back  out  of  the  deal. 
In  Sylvester's  presence  they  asked  Alsup  to  protect 
them.  Alsup  readily  furnished  plumbers  to  Sylvester 
on  another  project  for  the  Atomic  Energy  Commis- 
sion at  the  same  time  he  refused  to  furnish  plumbers 
to  work  at  the  race  track.  The  jury  could  rightfully 
infer,  and  so  did,  that  Alsup's  actions  were  in  answer 
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to  the  pleas  of  the  phimbing  contractors  that  they 
be  protected." 

Obviously  the  evidence  against  Flintkote  is  not  even  re- 
motely equivalent  to  that  against  Alsup,  and  there  is  no 
analogy  between  that   case   and   this. 

Flintkote  particularly  excepts  to  the  statement  in  the 
middle  of  page  37  of  plaintiffs'  brief  that  "The  common 
purpose  here  was  admittedly  to  put  appellees  out  of 
business  and  thus  maintain  the  monopoly  of  their  com- 
petitors." There  is  absolutely  no  evidence  in  the  record 
of  any  such  admission  by  anyone,  and,  on  the  contrary, 
the  record  is  uniformly  to  the  effect  that  every  witness, 
except  plaintiffs,  denied  that  there  was  any  common  pur- 
pose, agreement,  or  design  whatsoever.  Further  there  is 
no  proof  of  monopoly  in  anyone. 

The  argument  appearing  at  pages  38  through  40  of 
plaintiffs'  brief  consists  merely  of  a  statement  of  plain- 
tiffs' conclusion  that  the  evidence  is  sufficient  to  support 
the  verdict.  No  attempt  is  made  to  demonstrate  by  refer- 
ence to  the  record  that  any  facts  existed  which  were  not 
discussed  in  Flintkote's  brief  and  demonstrated  to  be 
insufficient. 

The  Paramount  Pictures  case  is  immaterial  in  this  con- 
nection. FHntkote's  position  is  that  the  evidence  is  insuffi- 
cient to  show  knowing  participation  in  a  conspiracy. 
Whether  coerced  participation  is  any  different  from  volun- 
tary participation  is  not  involved,  since  Flintkote's  con- 
tention is  that  the  evidence  does  not  show  knowing  partici- 
pation in  any  form,  voluntary  or  coerced,  or  at  all. 

The  final  statement  in  this  portion  of  plaintiffs'  brief 
(p.  45)  that  the  jury's  verdict  provides  "The  conclusive 
answer  here"  is  simply  ridiculous.  In  the  first  place,  the 
issue  is  whether  the  evidence  will  support  the  verdict, 
and  the  fact  that  the  jury  returned  the  verdict  is  of  no 
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value  in  the  resolution  of  that  issue.  In  the  second  place, 
the  jury's  verdict  was  not  as  stated  in  that  paragraph; 
no  special  finding^s  were  made;  the  court's  instructions 
were  such  that  the  jury  could  have  returned  its  verdict 
without  making-  any  such  finding  (see  specification  of 
error  number  5  and  pages  76-82,  Flintkote's  opening 
brief) ;  there  is  nothing  anywhere  in  the  Record  to  indicate 
what,  if  anything,  the  jury  found,  except  that  it  was 
in  favor  of  plaintiffs  and  against  Flintkote  and  that  the 
damages  were  $50,000.00. 

In  summary,  then,  plaintiffs  have  not,  in  their  brief, 
taken  issue  with,  met,  or  weakened  any  of  the  arguments 
or  authorities  raised  and  presented  by  Flintkote  in  support 
of  the  proposition  that  the  evidence  was  insuflficient  to 
support  the  verdict,  that  the  trial  court  erred  in  failing 
to  set  aside  the  verdict  and  enter  judgment  for  Flintkote, 
and  that  this  Court  should  reverse  the  judgment  and 
issue  its  mandate  that  judgment  be  entered  for  Flintkote. 

iir. 

The  Trial  Court's  Prejudicial  Errors  With  Respect 
to  Admission  of  Evidence  Were  Not  Waived. 
Plaintiffs  Have  Failed  to  Shov^  That  the  Evi- 
dence Was  Admissible. 

In  our  opening  brief  we  complained  of  two  major  errors 
with  respect  to  the  admission  of  evidence : 

(1)  Evidence  with  respect  to  the  activities  of  cer- 
tain contractors  in  connection  with  job  allocation  and 
bidding  on  public  projects  which  was  received  with- 
out proof  of  any  connection  with  Flintkote  (Speci- 
cation  of  Error  No.  2,  Op.  Br.  p.  11). 

(2)  Admission  of  hearsay  testimony  with  respect 
to  alleged  declarations  of  the  witness  Ragland  (Speci- 
fications of  Error  Nos.  3  and  4,  Op.  Br.  pp.  11-13 
and  13-20). 
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Plaintiffs'  brief  attempts  to  deal  with  both  of  these  mat- 
ters in  the  same  section,  but  as  they  involve  somewhat 
different  situations,  they  should  be  treated  separately.  As 
plaintiffs  have  devoted  most  of  their  time  to  the  Ragland 
declarations,  we  shall  reply  on  that  subject  first. 

A.    The  Alleged  Ragland  Declarations  Were  Clearly 
Inadmissible. 

At  the  outset  plaintiffs  say  that  the  trial  court's  ruling 
on  this  evidence  "would  not  seem  to  be  reviewable  by  this 
Court  in  the  absence  of  a  clear  showing  of  an  abuse  of 
discretion  to  the  prejudice  of  appellant"  (Appellees'  Br. 
p.  49).  It  is  hard  to  know  what  this  means.  Plaintiffs 
seem  to  be  saying  that  the  trial  court  can  follow  the 
rules  of  evidence,  or  disregard  them,  at  its  pleasure.  Cer- 
tainly it  cannot  seriously  be  contended  that  the  trial  court 
has  any  discretion  to  receive  inadmissible  evidence;  and 
no  principle  could  be  more  thoroughly  settled  than  the 
rule  that  where  clear  error  is  shown,  which  has  a  po- 
tential connection  with  the  verdict,  prejudice  is  presumed, 
and  the  party  responsible  for  the  introduction  of  the  im- 
proper evidence  must,  in  order  to  prevent  a  reversal,  dem- 
onstrate that  the  error  was  not  in  fact  prejudicial. 

5  C.  J.  S.,  Appeal  and  Error,  §1677,  p.  812. 

This  question  was  fully  considered  by  this  Court  in 

Lynch  v.  Oregon  Lumber  Co.,  108  F.  2d  283,  285- 
286  (9th  Cir.,  1939), 

and  the  conclusion  was  reached  that  "if  error  is  shown, 
then  there  should  be  reversal  'unless  it  affirmatively  ap- 
pears from  the  whole  record  that  it  was  not  prejudicial'  " 
(p.  286). 

Plaintiffs  have  cited  no  authority  in  their  brief  over- 
coming or  even  casting  doubt  on  the  proposition  that  this 
testimony   with   respect   to  Ragland's  alleged  admissions 
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was  pure  hearsay  and  inadmissible.  We  shall  not  repeat 
the  argument  set  out  on  pag-es  66  to  76  of  our  opening 
brief.  The  inadmissibility  of  this  testimony  depends  pri- 
marily upon  the  elementary  principle  of  the  law  of  agency 
that  the  declarations  and  admissions  of  subordinate  cor- 
porate agents  are  binding  upon  a  corporation  only  when 
made  in  connection  with  the  particular  business  entrusted 
to  them  and  only  when  made  in  the  course  of  a  transac- 
tion then  being  executed  for  the  principal.  Mr.  Ragland 
had  no  authority,  express  or  implied,  to  bind  Flintkote  by 
these  admissions,  assuming  they  were  made.  Of  all  of 
the  Flintkote  people  connected  with  the  matters  at  issue, 
Mr.  Ragland  was  at  the  bottom  of  the  ladder.  There  is 
no  showing  that  he  had  authority  to  make  a  decision  on 
anything.  Specifically,  the  evidence  shows  that  he  was 
junior  to  Mr.  Baymiller.  who  was  assistant  to  Mr.  Thomp- 
son, who  in  turn  was  subordinate  to  Mr.  Harkins.  Plain- 
tiffs cannot  increase  Mr.  Ragland's  authority  by  invent- 
ing and  conferring  upon  him  the  title  of  ''Chief  Promo- 
tional Man,"  either  in  capitals  or  in  small  letters. 

Certainly  plaintiffs  can  get  no  comfort  from 

Pan-American  Petroleum  Co.  v.   United  States,  9 
F.  2d  761  (9th  Cir.,  1926). 

In  that  case,  Doheny,  as  president  of  the  two  defendant 
corporations,  was  the  man  in  complete  charge  of  the  trans- 
actions called  into  question  in  the  case,  and  testified  on 
behalf  of  these  companies  at  a  Senate  Committee  hear- 
ing. The  court  quite  properly  held  that  what  he  said  at 
that  hearing  was  binding  on  the  two  corporations  which 
he  dominated.     Similarly,  in 

Vitagraph,  Inc.  v.  Perelman,  95   F.   2d    142    (3d 
Cir.,  1936), 

the  declarations  of  the  president  of  certain  corporations 
which  were  made  at  the  meeting  where  he  was  authorized 
to   speak   in   their   behalf   were   held   admissible.      These 
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cases  do  not  even  remotely  support  the  contention  that  a 
mere  salesman,  not  at  the  time  engaged  in  any  transac- 
tion authorized  by  his  employer,  could  make  narrative 
admissions  binding  on  his  corporate  principal  with  respect 
to  past  events. 

Nor  are  the  cases  regarding  declarations  of  co-con- 
spirators of  any  help  to  plaintiffs.  Their  cause  in  this 
connection  is  not  advanced  by  the  unsupported  assertion 
that 

"the  evidence  clearly  shows  that  Ragland  and  other 
Flintkote  officials  [sic]  were  in  fact  unnamed  co-con- 
spirators in  the  case"  (Appellees'  Br.  p.  51). 

Ragland,  as  a  FHntkote  employee,  was  not  and  could  not 
be  a  co-conspirator  with  Flintkote.  There  is  no  showing 
that  he  did  anything  in  his  individual  capacity,  or  that 
he  could  be  called  a  co-conspirator  with  the  contractors. 
Apart  from  all  this,  his  alleged  declarations  could  not  be 
admitted  against  Flintkote  without  independent  proof  of 
Flintkote's  participation  in  the  contractors'  conspiracy. 

In  any  event,  the  act  of  reciting  to  the  alleged  victims 
of  a  conspiracy  a  mere  narrative  account  of  past  trans- 
actions of  alleged  conspirators  could  not  be  called  an  overt 
act  in  furtherance  of  the  conspiracy.  See  the  cases  cited 
at  the  bottom  of  page  72  of  our  opening  brief.  The 
dictum  in 

International  Indemnity  Co.  v.  Lehman,  28  F.  2d 
1  (7th  Cir.,  1928), 

is  against  the  weight  of  authority,  and  as  the  concurring 
opinion  in  that  case  points  out,  the  court's  ruling  is  not 
supported  by  the  authorities  cited  (28  F.  2d  at  4). 

Nor,  as  we  have  shown  in  our  opening  brief,  can  this 
testimony  be  accepted  on  the  theory  that  it  was  part  of 
the  res  gestae.  In  one  of  the  very  cases  cited  by  plaintiffs, 
Flannagan  v.  Provident  Life  &  Accident  Ins.  Co.,  22  F. 
2d  136  (4th  Cir.,  1927),  the  court  at  page  139  cites  with 


—17— 

ipproval  the  statement  In  Boston,  etc.,  Ry  Co.  v.  O'Reilly, 
158  U.  S.  334,  15  S.  Ct.  830,  39  L.  Ed.  1006,  "The  mere 
narration  of  a  past  occurrence  is  not  a  part  of  the  res 
gestae  of  that  occurrence." 

We,  of  course,  agree  that  the  subject-matter  of  the  al- 
leged Ragland  admissions  is  relevant  to  the  issues  here 
involved.  That  is  not  what  we  are  complaining  about.  If 
the  testimony  were  completely  irrelevant,  it  would  not  be 
50  prejudicial.  The  fact  that  the  subject-matter  is  rele- 
vant does  not  make  hearsay  testimony  proper. 

B.    The  Error  in  Admitting  This  Testimony  Was  Not  Waived. 

The  record  shows  that  timely  objection  was  made,  both 
to  the  testimony  of  plaintiff  Waldron  and  that  of  plain- 
tiff Lysfjord;  that  the  matter  was  extensively  argued; 
that  the  objections  were  overruled;  that  a  motion  to  strike 
all  of  the  testimony  was  specifically  made  at  the  time  of 
the  close  of  plaintiffs'  case;  and  that  the  motion  was 
denied.  (See  Specifications  of  Error  Nos.  3  and  4,  Op. 
Br.  pp.  11-20.)  As  the  Lysfjord  testimony  was  the  more 
vicious,  Flintkote  made  an  additional  motion  to  strike 
that  testimony  at  the  conclusion  of  all  of  the  evidence, 
and  this  motion  was  also  denied  (R.  1215).  Plaintiffs 
cite  cases  for  the  well-established  principle  that  error  in 
ruling  on  a  motion  for  a  directed  verdict  at  the  close  of 
plaintiff's  case  is  waived  if,  after  the  motion  is  denied, 
the  defendant  introduces  evidence.  We  have  no  quarrel 
with  this  rule,  but  it  has  nothing  whatever  to  do  with 
Flintkote's  right  to  rely  on  errors  of  the  trial  court  in 
admitting  evidence.  It  is  thoroughly  settled  that  a  single 
objection  to  evidence  clearly  made  and  definitely  over- 
ruled is  sufficient  to  preserve  the  error  for  all  purposes 
and  that  the  objection  need  not  be  repeated.     See 

I  Wigmore  on  Evidence  331  (3d  Ed.,  1940) ; 
Salt  Lake  City  v.  Smith,  104  Fed.  457,  470  (8th 
Cir.,  1900). 
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Flintkote  did  not  waive  its  objections  by  introducing 
testimony  by  Ragland  denying  the  making  of  the  decla- 
rations and  by  the  alleged  participants  in  the  alleged  meet- 
ing to  the  effect  that  the  events  described  in  the  alleged  I 
declarations  did  not  in  fact  occur.  If  is  of  course  true 
that  where  a  certain  fact  is  attempted  to  be  proved  by 
inadmissible  evidence  and  the  court  improperly  admits 
the  testimony,  the  error  is  cured  if  the  opponent  proves 
the  same  fact  by  his  own  testimony.  There  is,  however, 
a  clear  distinction  between  this  situation  and  that  where 
a  party,  after  improper  evidence  is  admitted  over  objec- 
tion, offers  testimony  denying  the  matters  attempted  to 
be  proved  by  the  inadmissible  evidence.  In  this  latter 
case,  the  overwhelming  weight  of  authority  is  that  the 
party  does  not  thereby  waive  the  objection.  The  rule 
is  succinctly  stated  in 

89  C.  J.  S.,  Trial,  §661,  p.  507: 

'' Introduction  of  evidence  in  rebuttal.  A  party 
does  not  ordinarily  waive  his  objection  to  the  errone- 
ous admission  of  evidence  by  subsequently  introduc- 
ing evidence  to  disprove  the  matters  testified  to,  to 
explain  them  or  to  prove  facts  inconsistent  there- 
with, even  though  it  is  of  the  same  kind  or  nature." 

64  C.  J.,  Trial,  §1175,  page  1292,  lists  a  large  number  of 
cases  in  support  of  a  similar  statement.  Wigmore  recog- 
nizes that  a  party  does  not  waive  objections  to  improper 
evidence  by  offering  similar  evidence  merely  in  self-de- 
fense to  explain  or  rebut  the  original  evidence. 
Wigmore,  op.  cit.  §18,  p.  345. 

A  leading  case  on  the  subject  is 

Salt  Lake  City  v.  Smith,  104  Fed.  457  (8th  Cir., 
1900). 

In   this   case   testimony   given   at   a   former   trial   was 
read  into  evidence  over  the  objection  of  the  defendant, 
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and  the  defendant  thereafter  rebutted  this  evidence  in 
part  by  the  testimony  of  other  witnesses  at  the  former 
trial.  In  answer  to  the  contention  that  the  objection  to  the 
inadmissible  evidence  was  thereby  waived,  the  court  said 
(p.  470): 

"Nor  did  they  waive  this  objection  and  exception  by 
introducing  in  defense  of  the  suit  evidence  of  the 
same  character  as  that  to  which  they  had  objected, 
and  which  they  had  insisted  was  incompetent.  They 
had  presented  their  view  of  this  question.  They  had 
objected  to  hearsay  testimony,  and  had  excepted  to 
the  ruling  which  admitted  it.  They  had  not  invited 
the  error  of  that  ruling,  but  had  protested  against  it. 
This  was  all  that  they  could  do.  The  plaintiffs  had 
induced  the  court  to  commit  the  error,  and  were 
thereby  prohibited  from  availing  themselves  of  it 
in  any  court  of  review.  Under  this  error  they  estab- 
lished their  case  by  hearsay.  Were  counsel  for  the 
city  required  to  refrain  from  meeting  this  proof  by 
evidence  of  like  character,  under  a  penalty  of  a  loss 
of  their  objection  and  exception?  By  no  means. 
They  had  presented  to  the  court  and  argued  what 
they  deemed  to  be  the  law.  The  court  had  held  that 
they  were  mistaken.  However  firm  they  were  in 
their  conviction  of  the  soundness  of  their  position, 
the  presumption  was  that  they  were  in  error;  and 
it  was  the  part  of  prudence  and  their  duty  to  their 
client  and  the  court  to  produce  all  the  evidence  which 
they  could  furnish  in  support  of  their  demands,  under 
the  rule  which  the  court  announced,  firmly  but  re- 
spectfully preserving  their  right  to  reverse  the  judg- 
ment if  they  failed  to  win  their  suit  under  the  er- 
roneous rule  which  the  court  had  established.  If  they 
succeeded  and  obtained  a  verdict,  the  plaintiffs  could 
not  complain  of  the  error  which  they  had  themselves 
invited,  and  the  defendant's  case  would  be  won.     If 


—20— 

they  failed,  they  would  in  this  way  preserve,  as  they 
had  a  right  to  do,  the  right  of  their  client  to  the  trial 
of  its  case  according  to  the  statute  and  the  estab- 
lished rules  of  evidence,  of  which  the  erroneous  rul- 
ing had  deprived  them.  One  who  objects  and  excepts 
to  an  erroneous  ruling  which  permits  his  opponent 
to  present  improper  evidence  does  not  waive  or  lose 
his  objection  or  exception,  or  his  right  to  a  new 
trial  on  account  of  it,  by  his  subsequent  introduction 
of  the  same  class  of  evidence  in  support  of  his  case. 
Russ  V.  Railway  Co.,  112  Mo.  45,  50,  20  S.  W.  472, 
18  L.  R.  A.  823;  Gardner  v.  Railway  Co.,  135  Mo.  j 
90,  98,  36  S.  W.  214." 

The  above  case  was  cited  with  approval  in 

United  States  v  Konovsky,  202   F.  2d  721,   727 
(7th  Cir.,  1953), 

as  follows: 

"It  is  said  that  the  defendants  waived  their  objec- 
tion in  this  respect.  We  do  not  understand  that  the 
mere  fact  that  defendants  attempted  to  meet  the  er- 
roneous evidence  constituted  waiver  upon  their  part. 
[Citing  and  quoting  from  Salt  Lake  City  v.  Smith, 
supra.]  .  .  .  See  also  Chicago  City  R.  Co.  v. 
Uhter,  212  111.  174,  180,  72  N.  E.  195,  197;  State 
V.  Beckner,  194  Mo.  281,  91  S.  W.  892,  896,  3 
L.  R.  A.,  N.  S.,  535;  and  State  v.  Kile,  29  N.  M. 
55,  218  P.  347,  351." 

The  three  cases  cited  in  the  above  quotation  all  fully  dis- 
cuss and  explain  the  rule. 

The  rule  is  the  same  in  California.     In 

Short  V.  Frink,  151  Cal.  83,  90  Pac.  200  (1907), 

the  court  admitted,  over  objection,  irrelevant  testimony 
concerning  an  alleged  admission  by  the  defendant.  The 
defendant  later  took  the  stand  and  denied  that  he  had 
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made  any  such  admission,  and  it  was  argued  that  the 
objection  to  the  inadmissible  testimony  was  thereby  waived. 
In  response  to  this  contention,  the  California  Supreme 
Court  said  at  page  87  of  151  Cal.  and  page  202  of  90  Pac. : 
"Nor  can  we  hold  that  the  error  was  cured  by  the 
testimony  subsequently  given  by  defendant  upon  this 
matter,  under  the  rule  declared  in  Treat  v.  ReiUy,  35 
Cal,  129,  that  a  party  cannot  be  held  to  be  injured 
by  the  admission  or  refusal  to  strike  out  objection- 
able testimony,  if  the  same  party  afterwards  intro- 
duces the  same  testimony.  (See,  also,  People  v. 
Marseiler,  70  Cal.  98  [11  Pac.  503].)  In  addition 
to  the  fact  that  what  was  said  by  plaintiff  on  this 
subject  was  said  by  him  purely  in  self-defense,  solely 
to  meet  and  explain  the  objectionable  evidence  as  far 
as  possible,  and  cannot  well  be  held  to  have  been 
voluntary  (see  I  Wigmore  on  Evidence,  sec.  18d, 
note),  the  testimony  of  defendant  in  relation  to  the 
interview  between  himself  and  Bradshaw  differed 
materially  from  that  given  by  Bradshaw,  in  that  he 
said  that  he  told  Bradshaw  that  he  had  been  dis- 
charged from  the  case,  thus  telling  him  the  truth  in 
the  matter,  instead  of  a  falsehood." 

In 

Fernandez  v.  Western  Fuse  etc.  Co.,  34  Cal.  App. 
420,  423,  167  Pac.  900,  902  (1st  Dist.,  1917), 

the  court  said: 

"The  fact  that  the  defendant  introduced  testimony 
in  rebuttal  upon  this  same  point  does  not  now  estop 
it  from  claiming  that  the  testimony  was  erroneously 
admitted  over  its  objection.  In  Washington  Tozun- 
ship  etc.  Co.  v.  McCormick,  19  Ind.  App.  663,  667 
[49  N.  E.  1085,  at  page  1086],  the  court  said:  'Ap- 
pellant in  rebuttal  introduced  some  evidence  of  the 
same  general  character  as  that  objected  to.     But  this 
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cannot  be  said  to  be  a  waiver  o£  the  objections  to 
the  evidence  introduced  by  the  appellee.  It  was  not 
invited  error.  It  does  not  fall  within  the  rule  that 
a  party  who  calls  out  incompetent  evidence  thus  pre- 
cludes himself  from  successfully  objecting  to  evi- 
dence of  like  character  introduced  by  his  adversary. 
.  .  .  The  error  was  committed  at  the  instance  of 
the  opposite  party,  and  appellant  did  all  it  could  to 
prevent  the  error.  After  the  court  had  held  over 
appellant's  objection  that  the  evidence  was  compe- 
tent, and  had  permitted  appellee — who  had  the  bur- 
den— to  introduce  such  evidence  to  maintain  his  case, 
appellant,  in  seeking  to  overcome  the  case  made  by 
the  appellee,  could  follow  the  theory  laid  down  by  the 
court  without  impliedly  admitting  the  court's  theory 
to  be  right,  and  without  waiving  his  right  to  question 
the  court's  action.     .     .    .' " 

To  the  same  effect  is 

DeRoulet  v.  Mitchel,  70  Cal.  App.  2d  120,  125,  160 
P.  2d  574,  577  (2d  Dist,  1945): 

"But  because  appellant  contended  at  the  trial  that 
such  issue  was  immaterial  to  a  decision  of  the  case 
she  was  not  thereby  inhibited  from  meeting  the  proof 
introduced  by  her  adversary.  Neither  is  she  estopped 
from  urging  the  error  on  appeal.  It  is  the  duty  of  any 
litigant  in  the  course  of  trial  to  submit  to  the  rul- 
ings with  reference  to  the  proof  of  the  issues,  and 
after  he  has  done  so  he  may  thereafter  on  appeal 
demonstrate  the  error  of  the  ruling  to  which  he  made 
timely  objection." 

The  latest  expression  of  the  rule  which  we  have  found 
is  in 

Hoel  V.  City  of  Los  Angeles,  136  Cal.  App.  2d  295, 
310,  288  P.  2d  989,  998  (2d  Dist.,  1955). 
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The   following-  extract   from   the   opinion   sufficiently   il- 
lustrates the  ruling: 

''Because  the  attorney  for  defendant  introduced  the 
rest  of  the  police  report  after  this  point  had  been 
ruled  against  him  counsel  for  appellants  say  the  error 
in  receiving  the  extract  was  waived.  Such  is  not 
the  law.  An  attorney  who  submits  to  the  authority 
of  an  erroneous  adverse  ruling,  after  making  appro- 
priate objections,  does  not  waive  the  error  in  the  rul- 
ing by  introducing  responsive  evidence  to  offset  or 
explain  the  erroneously  admitted  evidence  so  far  as 
possible.  He  is  entitled  to  make  the  best  of  a  bad 
situation,  not  of  his  own  creation.  There  is  no  ele- 
ment of  waiver  or  estoppel  in  such  conduct  of  coun- 
sel." 

The  case  of  Trouser  Corporation  v.  Goodman  &  Theise, 
153  F.  2d  284  (3d  Cir.,  1946),  cited  by  appellees,  is 
plainly  out  of  line  with  the  current  of  authority  on  the 
subject.  The  court  there,  it  is  submitted,  confused  a  situ- 
ation where  proof  of  the  fact  sought  to  be  established  by 
the  improper  testimony  is  made  by  the  objecting  party 
himself,  which  constitutes  a  waiver,  and  the  situation 
where  the  objecting  party  offers  testimony  denying  the 
fact  sought  to  be  proved  by  the  improper  evidence.  The 
footnote  on  page  288  of  the  opinion  recognizes  this  dis- 
tinction, but  it  seems  quite  obvious  that  the  court  mis- 
applied the  rule  to  the  facts  before  it. 

United  States  v.  Gruher,  123  F.  2d  307  (2d  Cir.,  1941), 
is  not  in  point.  There  the  defendant's  evidence  in  effect 
admitted  that  certain  charges  of  bribery  (alluded  to  in 
plaintiffs'  improper  evidence)  had  in  fact  been  made. 
Furthermore,  it  was  pointed  out  that  the  court  did  not 
admit  the  testimony  for  the  purpose  of  proving  the  truth 
of  the  alleged  charges.  Bevard  v.  Bevard,  103  F.  Supp. 
533  (D.  D.  C,  1952),  is  also  not  in  point,  as  there  the 
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fact  established  by  the  objectionable  testimony  was  brought 
out  by  plaintiff's  own  cross-examination.  National  Dis- 
tillers P.  Corp.  V.  Companhiu  Nacional,  etc.,  107  F.  Supp. 
65  (E.  D.  Pa.,  1952),  is  likewise  not  exactly  in  point, 
as  there  the  objecting-  party  went  beyond  mere  rebuttal, 
and  attempted  to  use  the  same  class  of  opinion  evidence 
to  which  objection  had  been  made  to  support  his  own  case. 

On  principle,  the  rule  established  by  the  vast  majority 
of  the  cases  on  this  subject  is  unassailable.  At  the  trial, 
Flintkote  was  confronted  with  objectionable  hearsay  evi- 
dence. It  did  everything  in  its  power  by  objection,  mo- 
tion to  strike  and  extended  argument  to  induce  the  court 
to  exclude  the  improper  testimony.  After  that  effort 
failed,  Flintkote  under  any  rational  system  of  law  should 
not  be  compelled  upon  pain  of  waiving  its  valid  objection 
to  concede  the  truth  of  the  objectionable  evidence.  Flint- 
kote was  certainly  entitled  in  this  situation  to  call  Mr. 
Ragland  to  the  stand  to  deny  the  making  of  the  alleged 
admissions  and  to  produce  the  alleged  participants  in  the 
alleged  meeting  to  deny  that  any  such  meeting  had  taken 
place,  and  that  the  statements  allegedly  made  at  said 
meeting  were  entirely  untrue.  It  seems  clear  that  by  so 
doing,  Flintkote  did  not  waive  the  original  error,  and 
after  an  adverse  jury  verdict,  which  may  well  have  been 
influenced  by  the  improper  testimony,  Flintkote  may  ask 
this  Court  for  relief. 

C.     The  Objectionable  Testimony  Was  Highly  Prejudicial. 

There  can  be  no  reasonable  argument  that  this  highly 
colored  and  inflammatory  testimony,  particularly  that  of 
Lysfjord,  did  no  damage  to  Flintkote.  Nor  is  it  true 
that  appellant's  own  witnesses  tended  to  prove  the  same 
facts.  Lysfjord  described  an  alleged  general  meeting  be- 
tween Howard,  Krause,  Newport  and  Lewis  at  which  ob- 
jections were  made  to  the  aabeta  company  being  in  busi- 
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ness.  This,  of  course,  siigg-ested  a  concert  of  action,  and 
was  exactly  contrary  to  all  of  the  other  evidence  in  the 
case,  which  was  to  the  effect  that  Flintkote  representa- 
tives called  on  the  Flintkote  contractors  individtially ,  stated 
that  the  plaintiffs  were  supposed  to  be  doing  business  only 
in  Los  Angeles,  that  Flintkote  proposed  to  investigate  the 
situation,  and  that  it  would  take  such  action,  if  any,  as 
it  in  its  own  judgment  thought  appropriate.  Apart  from 
the  possible  suggestion  of  this  hearsay  testimony,  the 
record  stands  uncontradicted  that  Flintkote  made  no  prom- 
ise or  agreement  with  anybody  to  terminate  relations  with 
the  plaintiffs. 

This  hearsay  testimony  also  includes  the  statement 
(denied  by  all  other  witnesses)  that  Mr.  Newport  threat- 
ened to  "boycott"  Rintkote  and  spend  a  large  sum  of 
money  to  see  to  it  that  Flintkote  materials  were  not  used 
in  the  Los  Angeles  area  unless  the  plaintiffs  were  cut 
off.  Lysf  jord  also  suggests  that  there  was  another  ''meet- 
ing" at  the  Flintkote  office  at  which  Mr.  Krause  is  sup- 
posed to  have  become  very  abusive.  Waldron's  testimony 
about  this  alleged  meeting  is  to  the  same  general  effect. 
These  alleged  meetings  apparently  were  in  addition  to  the 
conversations  with  the  Flintkote  contractors  related  by 
defendant's  witnesses. 

True  enough,  we  have  argued,  and  still  argue  that  the 
evidence  in  this  case,  even  if  this  testimony  is  accepted, 
falls  short  of  proving  knowing  participation  on  the  part 
of  Flintkote  in  any  conspiracy,  and  that  this  Court  should 
find,  even  with  this  testimony  in  the  record,  that  the 
trial  court  erred  in  denying  defendant's  motion  to  set 
aside  the  verdict.  But  if  this  Court  disagrees  with  us  on 
this  matter,  it  must  agree  that  the  alleged  Ragland  decla- 
rations, if  beHeved  by  the  jury,  would  be  influential  in 
arriving  at  a  verdict  against  Flintkote. 
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D.  The  Evidence  With  Respect  to  the  Activities  of  Certain 
Contractors  Should  Not  Have  Been  Admitted  Without 
Requiring  Plaintiffs  First  to  Show  Flintkote's  Connec- 
tion With  the  Alleged  Conspiracy. 

Plaintiffs  do  not  seriously  contend  that  there  is  any  evi- 
dence that  Flintkote  participated  in,  or  had  any  knowledge 
of  the  job  allocation  scheme  suggested  by  the  testimony 
admitted  over  Flintkote's  objection,  and  with  respect  to 
which  Flintkote's  motion  to  strike  was  denied.  They 
claim,  however,  that  even  if  Flintkote  did  not  know  of 
this  phase  of  the  conspiracy,  the  evidence  could  be  ad- 
mitted to  explain  its  intent  and  purposes. 

We  do  not  quarrel  with  the  general  principle  that  once 
a  clear  showing  is  made  of  a  defendant's  participation  in 
a  conspiracy,  other  conspiratorial  activities  of  the  persons 
involved  can  be  shown,  even  though  the  defendant  may 
not  have  actually  participated  in  those  other  acts.  Here, 
however,  no  participation  by  Flintkote  in  any  conspiracy 
was  proved.  The  court  should  have  sustained  defendant's 
objection  to  this  line  of  testimony,  and  should  have  granted 
defendant's  motion  to  strike  it.  For  the  reasons  set  out 
in  the  preceding  section,  defendant  did  not  waive  its  ob- 
jection to  this  testimony  by  presenting  evidence  that  none 
of  its  employees  and  that  none  of  the  Flintkote  contractors 
participated  in  or  had  any  knowledge  of  the  existence  of 
any  such  scheme  to  allocate  jobs  and  agree  on  bids.  Nor 
was  more  than  one  objection  and  one  motion  to  strike 
necessary. 

If  this  Court  agrees  with  us  that  the  record  does  not 
justify  a  finding  that  Flintkote  knowingly  participated  in 
any  conspiracy,  judgment  should  be  entered  for  defen- 
dant, and  the  improper  admission  of  this  testimony  could 
be  disregarded.  But  if  this  Court  should  be  of  the  view 
that  there  was  enough  evidence  of  a  circumstantial  char- 
acter (the  nature  of  which  plaintiffs  have  been  unable  to 
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explain)  to  require  submission  to  the  jury  of  the  issue 
of  Flintkote's  knowing  participation  in  a  conspiracy,  there 
was  still  no  possible  justification  in  this  case  for  not  re- 
quiring the  plaintiffs  to  follow  the  normal  order  of  proof 
and  establish  Flintkote's  connection  with  some  conspira- 
torial act  before  permitting  the  presentation  of  this  evi- 
dence as  to  the  questionable  practices  of  certain  of  the 
contractors.  It  is  true  that  the  courts  have  often  said 
that  the  order  of  proof  is  in  the  trial  court's  discretion. 
It  is  also  true  in  a  case  involving  a  large  number  of  de- 
fendants, such  as  that  referred  to  by  appellees  in  the 
appendix  to  their  brief,  it  may  well  be  necessary  to  allow 
evidence  to  go  in  involving  one  or  more  of  the  defen- 
dants before  a  connection  is  shown  with  other  defendants. 
But  in  this  case  there  was  no  need  for  resorting  to  this 
practice.  Here  there  was  but  one  defendant.  If  plain- 
tiffs had  been  required,  as  the  trial  court  should  have 
compelled  them,  to  show  Flintkote's  knowing  participa- 
tion in  some  conspiratorial  act  before  admitting  this  highly 
inflammatory  testimony,  the  weakness  or  non-existence 
of  the  alleged  connecting  evidence  would  have  been  brought 
into  sharp  relief.  Here,  by  allowing  the  activities  of  the 
contractors  to  be  first  presented  for  several  court  days, 
it  seems  clear  that  defendant  was  deprived  of  a  fair 
trial.  As  we  have  pointed  out  in  our  opening  brief,  the 
jury  necessarily  was  prejudiced  against  Flintkote  by  the 
mere  presentation  of  this  evidence  that  was  admissible 
only  on  the  assumption  that  Flintkote  was  in  some  way 
connected  with  it.  It  is  altogether  naive  to  contend  that 
the  damaging  effect  of  the  court's  ruling  was  avoided 
because  the  testimony  was  admitted  only  subject  to  a 
motion  to  strike.  Assuming,  therefore,  for  the  purpose 
of  argument  that  there  was  a  jury  issue  with  respect  to 
Flintkote's  participation  in  a  conspiracy,  we  earnestly  con- 
tend that  the  trial  court  abused  its  discretion  in  sanction- 
ing without  any  reason,  and  over  objection,  so  prejudicial 
a  departure  from  the  normal  order  of  proof  in  this  case. 


—28— 

IV. 

The  Errors  in  the  Jury  Instructions  Were  Not 
Waived.  Plaintiffs  Have  Failed  to  Show  That 
the  Instructions  Were  Not  Erroneous. 

At  pages  63  through  86  of  their  brief  plaintiffs  at- 
tempt to  answer  Flintkote's  contentions  that  the  court 
erred  in  instructing  the  jury.  Plaintiffs  seem  to  be  con- 
tending (1)  that  Flintkote  waived  any  error  in  the  in- 
structions by  failing  to  object  thereto,  and  (2)  that  the 
instructions  were  correct  as  given.  (Plaintiffs  do  not 
claim  that  Flintkote  waived  any  objection  with  respect 
to  the  instructions  on  damages;  those  instructions  are 
treated  in  a  later  section  of  their  brief  and  will  be  similarly 
treated  here.) 

Plaintiffs'  first,  and  apparently  principal,  contention  in 
regard  to  instructions  is  that  consideration  of  error  therein 
is  precluded  at  this  time  by  reason  of  Flintkote's  failure 
to  comply  with  Rule  51,  Federal  Rules  of  Civil  Procedure, 
and  Local  Rule  14  of  the  trial  court  regarding  objections 
to  instructions. 

FHntkote's  position  is  that  the  trial  court  was  at  all 
times  aware  of  Flintkote's  position  in  respect  of  the  mat- 
ters here  specified  as  error,  that  full  opportunity  was 
presented  to  the  court  by  Flintkote  to  consider  Flintkote's 
position  and  instruct  correctly,  that  no  reasonable  oppor- 
tunity was  presented  to  Flintkote  specifically  to  object  to 
the  court's  charge  to  the  jury,  that  the  court's  instructions 
were  not  such  that  the  errors  therein  could  have  been 
cured  if  Flintkote  had  objected  more  specifically  when 
the  charge  was  given,  that,  under  the  circumstances,  the 
spirit  and  purpose  of  Rule  51  and  Local  Rule  14  were 
substantially  complied  with  and  neither  of  those  rules 
should  now  prevent  consideration  of  the  error  in  the 
instructions. 
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It  is  clear  that  strict  compliance  with  the  terms  of 
Rule  51  is  not  required  in  order  to  raise  error  in  the 
instructions  on  appeal.  This  is  especially  so  where  the 
trial  court  does  not  see  fit  to  follow  the  procedure  pro- 
vided by  the  rule.  It  is  sufficient  for  the  preservation 
of  the  point  on  appeal  if  the  trial  court  has  reasonably 
been  made  aware  of  the  objecting  party's  position.  The 
following  cases  all  support  all  three  of  the  foregoing 
sentences : 

United  States  v.  General  Motors  Corporation,  226 
F.  2d  745  (3d  Cir.  1955); 

Irvin  Jacobs  &  Co.  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  202  F.  2d  794  (7th  Cir.  1953); 

Keen  v.  Overseas  Tankship  Corp.,  194  F.  2d  515 
(2d  Cir.),  cert,  denied,  343  U.  S.  966,  72  S.  Ct. 
1061   (1952); 

Montgomery  v.  Virginia  Stage  Lines,  191  F.  2d 
770  (D.  C.  Cir.  1951); 

Green  v.  Reading  Co.,  183  F.  2d  716  (3d  Cir. 
1950) ; 

Pfotzer  V.  Aqua  Systems,  162  F.  2d  779,  783 
(2d  Cir.  1947) ; 

Swiderski  v.  Moodenbaugh,  143  F.  2d  212  (9th 
Cir.    1944); 

.  Alcaro  v.  Jean  Jordeau,  138  F.  2d  767   (3d  Cir. 
1943); 

Williams  v.  Powers,  135  F.  2d  153  (6th  Cir. 
1943); 

Evansville  Container  Corporation  v.  McDonald 
132  F.  2d  80  (6th  Cir.  1942) ; 

Sweeney  v.  United  Feature  Syndicate,  129  F.  2d 
904    (2d   Cir.    1942). 
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The  Irvin  Jacobs  case,  supra,  and  the  discussion  therein 
seem  particularly  pertinent  here.  At  pages  800-801  of 
202  F.  2d,  the  court  said: 

"Defendant  asserts  that  the  propriety  of  submit- 
ting to  the  jury  the  questions  of  compliance  with  or 
waiver  of  the  bond  provision  in  reference  to  proof 
of  claim  have  not  been  preserved  for  review.  De- 
fendant argues  that  plaintiff  should  have  requested 
a  peremptory  instruction  which  it  failed  to  do,  and 
further  that  three  instructions  given  by  the  court 
on  the  question  of  the  waiver  actually  were  requested 
by  plaintiff. 

''In  presenting  requests  for  instructions,  plaintiff's 
counsel  informed  the  court  that  he  considered  the 
questions  of  sufficiency  of  the  proof  of  claim  and 
waiver  were  clearly  questions  of  law  for  the  court, 
but  the  trial  judge  replied,  'I  think  it  is  a  question 
of  fact.'  Counsel  then  replied,  'Very  well,  then, 
they  should  be  given  as  drafted.'  Defendant  argues 
that  this  was  an  acquiescence  by  plaintiff  and  that 
it  is  now  precluded  from  raising  these  points  on 
appeal. 

"Rule  46,  Federal  Rules  of  Civil  Procedure,  28 
U.  S.  C.  A.,  provides  that  formal  exceptions  to  rul- 
ings or  orders  of  the  court  are  unnecessary.  Under 
Rule  51,  the  objection  is  sufficient  so  long  as  the 
trial  judge  understands  plaintiff's  position.  5  Moore's 
Federal  Practice  (2d  Ed.,  1951),  Sec.  51.04,  p. 
2505.  In  Moreau  v.  Pennsylvania  R.  Co.,  3  Cir., 
166  F.  2d  543,  545,  the  court  said,  '*  *  *  Counsel 
must  make  his  points  clearly  so  that  the  trial  judge 
may  see  what  they  are  and  if  he  believes  they  are 
right,  follow  them.  But  he  is  not  required  to  indulge 
in  reiterative  insistence  in  order  to  preserve  his  client's 
rights.'  It  has  also  been  held  in  a  recent  case,  Keen 
V.  Overseas  Tankship  Corp.,  2  Cir.,  194  F.  2d  515, 
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certiorari  denied  343  U.  S.  966,  72  S.  Ct  1061,  96 
L.  Ed.  1363,  that  Rule  46  had  been  complied  with  and 
the  point  preserved  for  review  where  counsel  made 
his  point  in  a  colloquy  with  the  judge  and  had  been 
overruled,  even  though  counsel  did  not  except  to  the 
ruling  or  the  charge.  The  court  stated,  194  F.  2d 
at  page  519:  '*  *  *  Moreover,  the  plaintiff's  fail- 
ure later  to  repeat  the  objection,  or  to  conform  liter- 
ally to  Rule  51,  was  not  a  ''waiver"  of  the  ruling 
against  him;  he  had  taken  his  position,  had  lost,  and 
he  was  free  thereafter  to  win  a  verdict  if  he  could 
within  the  narrower  borders  of  the  case  that  the  judge 
had  laid  down  for  him.  Nothing  goes  further  to 
disturb  the  proper  atmosphere  of  a  trial  than  reiterated 
insistence  upon  a  position  which  the  judge  has  once 
considered  and  decided.'  We  hold  that  these  questions 
raised  by  plaintiff  were  properly  preserved  for  re- 
view." 

The  matter  of  what  was  necessary  to  prevent  waiver 
of  error  in  the  instructions  was  thoroughly  considered  in 
the  Montgomery  case,  supra,  where  the  court  said,  at  page 
773  of  191  F.  2d: 

"If  [the  requested  instructions]  were  submitted  after 
the  charge  was  made,  or  if  they  had  been  previously 
submitted  and  were  pending  and  unacted  upon  when 
the  charge  was  completed,  objection  to  their  denial 
should  be  deemed  to  have  been  made  after  the  charge, 
reading  Rule  51  with  Rule  46." 

The  Green  case,  supra,  is  as  nearly  "on  all-fours"  with 
the  present  case  as  one  could  reasonably  expect.  The 
court  there  analyzed  the  situation  as  follows  (at  p.  719 
of  183  F.  2d)  : 

"The  plaintiff  urges,  nevertheless,  that  the  error 
of  the  charge  is  not  available  to  the  defendant  as 
an  issue  on  this  appeal  because  it  made  no  objection 
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to  the  charge  before  the  jury  retired.  Rule  51,  Fed- 
eral Rules  of  Civil  Procedure.  The  defendant  relies 
on  its  request  for  charge  to  indicate  to  the  trial  court 
the  proper  rule.    .    .    . 

*'We  have  held  that  Rule  51  'is  designed  to  preclude 
counsel  from  assigning  for  error  on  appeal  matter 
at  trial  which  he  did  not  fairly  and  timely  call  to 
the  attention  of  the  trial  court.'  Stilwell  v.  Hertz 
Drivurself  Stations,  Inc.,  3  Cir.,  1949,  174  R  2d 
714,  715;  Alcaro  v.  Jean  Jordeau,  Inc.,  3  Cir.,  1943, 
138  F.  2d  7GJ,  771.  But  it  is  likewise  true  that  'there 
is  no  good  reason  for  applying  the  rule  so  indis- 
criminately as  to  prevent  counsel  from  pointing  out 
on  appeal  matter  which  he  did  endeavor  to  identify 
to  the  trial  court  and  which  he  had  every  reason 
to  believe  the  court  fully  comprehended  when  grant- 
ing an  exception.'  Alcaro  v.  Jean  Jordeau,  Inc., 
supra,  138  F.  2d  at  page  771.  In  the  instant  case, 
the  learned  trial  judge  in  lieu  of  the  procedure  of 
Rule  51,  did  not  rule  upon  the  requests  for  instruc- 
tions until  after  the  charge  to  the  jury  had  been 
given.  Upon  the  conclusion  of  the  charge,  he  stated 
that  he  thought  he  covered  the  requests  rather  gen- 
erally, but  to  protect  the  parties  he  would  refuse 
the  requests  and  allow  exceptions  thereto.  Then, 
counsel  were  asked  whether  there  were  any  'other' 
exceptions,  and  counsel  for  defendant  replied  in  the 
negative.  This  was  certainly  the  equivalent  of  say- 
ing, 'Defendant  has  no  suggestions  for  correction 
of  your  charge  other  than  those  contained  in  de- 
fendant's requests.'  Alaska  Pacific  Salmon  Co.  v. 
Reynolds  Metals  Co.,  2  Cir.,  1947,  163  F.  2d  643, 
658.  Patently,  the  trial  judge  granted  an  exception 
to  such  parts  of  the  charge  as  were  inconsistent  with, 
or  did  not  properly  cover,  the  parties'  requests.  We 
have  no  doubt  that,  despite  the  alleged  errors  in  the 
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defendant's  request  here  involved,  it  was  sufficiently- 
specific  to  direct  the  attention  of  the  court  below  to 
the  issue  and  to  the  law,  that  it  was  adequate  to 
indicate  the  error  of  the  charge,  and  that  the  court 
comprehended  the  issue  when  it  granted  the  excep- 
tion following  the  charge.  As  we  held  in  Moreau 
V.  Pennsylvania  R.  Co.,  3  Cir.,  1948,  166  F.  2d  543, 
545,  'Counsel  must  make  his  points  clearly  so  that 
the  trial  judge  may  see  what  they  are  and  if  he 
believes  they  are  right,  follow  them.  But  he  is  not 
required  to  indulge  in  reiterative  insistence  in  order 
to  preserve  his  client's  rights.'  We  conclude,  there- 
fore, that  the  issue  here  involved  was  fairly  and 
timely  within  the  cognizance  of  the  trial  court,  and 
that  the  substantive  spirit  of  Rule  51  is  satisfied. 
Cf.  Pfotzer  V.  Aqua  Systems,  Inc.,  2  Cir.,  1947, 
162  F.  2d  779,  783;  Sweeney  v.  United  Feature 
Syndicate,  Inc.,  2  Cir.,  1942,  129  F.  2d  904,  905- 
906.  Parenthetically,  it  may  be  noted  that  the  de- 
fendant included  the  issue  asserted  by  it  on  this 
appeal  in  its  motion  for  a  new  trial,  which  was 
denied." 

In  the  present  case,  Flintkote's  position  was  fully  pre- 
ented  to  the  court  by  its  requests  for  instructions  prior 
o  the  commencement  of  the  trial.  At  the  initial  con- 
erence  of  counsel  and  the  court  in  chambers  immediately 
irior  to  the  trial,  Flintkote  objected  to  references  to 
lefendants  and  to  a  verdict  against  some  but  not  all 
lefendants  contained  in  instructions  proposed  by  plain- 
iffs  (R.  155-156).  At  that  time  the  Court  indicated 
hat  an  instruction  conference  would  be  had  for  the 
►urpose  of  "getting  the  bugs  out  of  the  charges  that 
hey  have  been  submitted."  (R.  157.)  No  such  con- 
erence  was  had.  At  the  close  of  all  the  evidence  and 
irior  to  argument  by  counsel  to  the  jury,  the  court  ad- 
vised counsel  that  it  wished  to  "simply  read  the  charg- 
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ing  language  of  the  amended  complaint,  the  relevant 
portions  of  the  statute  involved,  give  the  classical  defini- 
tion of  conspiracy  and  the  necessity  of  finding  that  this 
defendant  was  a  member  of  the  particular  conspiracy, 
and  then  get  into  damages  doing  it  as  best  I  can  as  a 
condensation  from  these  long  instructions  you  have  given, 
.  .  ."  (R.  1221.)  The  court's  statement  of  its  intentions 
certainly  sounded  reasonable  enough  and  indicated  that 
the  court  reasonably  comprehended  the  scope  and  nature 
of  the  charge  required.  It  gave  counsel  no  warning  of 
the  erroneous  and  prejudicial  charge  which  was  actually 
given.  An  examination  of  the  charge  as  given  will  dem- 
onstrate that  it  was  disorganized,  confusing,  erroneous, 
and  internally  contradictory.  Counsel  for  Flintkote  speci- 
fied the  errors  in  the  charge  which  they  had  specifically 
noted.  Nowhere  did  they  indicate  satisfaction  with  the 
charge  as  given.  Flintkote  was  never  given  an  adequate 
opportunity  to  review  the  court's  charge  and  object  thereto, 
and  both  Rule  51  and  Local  Rule  14  contemplate  that 
counsel  shall  be  given  such  opportunity.  Since  the  trial 
court  did  not  see  fit  to  comply  with  the  rules,  it  would 
be  incongruous  to  expect  that  counsel  would  or  could 
comply  strictly  with  the  letter  of  those  rules;  substan- 
tial compliance  with  the  spirit  and  purpose  of  the  rules 
should  be  enough;  Flintkote  contends  that  it  did  so  comply 
and  that  the  error  is  preserved  to  it  in  this  appeal. 

"Rules  of  practice  and  procedure  are  devised  to 
promote  the  ends  of  justice,  not  to  defeat  them.  A 
rigid  and  undeviating  judicially  declared  practice 
under  which  courts  of  review  would  invariably  and 
under  all  circumstances  decline  to  consider  all  ques- 
tions which  had  not  previously  been  specifically  urged 
would  be  out  of  harmony  with  this  policy.  Orderly 
rules  of  procedure  do  not  require  sacrifice  of  the 
rules   of    fundamental   justice." 

Hormel  v.   Hclvering,    312   U.    S.    552,    557,   61 
S.  Ct.  719,  721   (1941). 
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The  authorities  cited  by  plaintiffs  at  pages  64  and  65 
Df  their  brief  in  no  way  miHtate  against  the  position 
)£  Flintkote  in  this  connection.  The  Zermani  case  (200 
F.  2d  240),  from  which  plaintiffs  quote  headnote  4,  in- 
volved a  situation  where  the  appellate  court  (1)  analyzed 
:he  instructions  and  found  them  adequate  and  (2)  stated 
;hat  "furthermore"  appellate  had  not,  on  the  facts  there 
^resented,  adequately  complied  with  Rule  51.  Stihvell 
7.  Herts  Drivurself  Stations,  174  F.  2d  714  (3d  Cir. 
1949),  from  which  plaintiffs  ''quote"  a  modified  form 
)f  headnote  2,  involved  a  situation  where  no  instruction 
vas  requested,  no  objection  was  ever  made  to  the  in- 
itructions  at  any  time,  and  appellant's  position  was,  ap- 
)arently,  never  presented  to  the  court  at  all.  State  Farm 
Mut.  Auto  Ins.  Co.  v.  Porter,  186  F.  2d  834  (9th  Cir. 
[950),  did  not  involve  the  situation  here  presented  and 
vas  concerned  only  with  the  entirely  unrelated  question  of 
vhether  the  evidence  supported  the  verdict.  Las  Vegas 
Merchant  Plumbers  Ass'n  v.  United  States,  210  F.  2d 
'32  (9th  Cir.  1954),  is  not  at  all  in  point.  That  case 
ipproved  a  procedure  on  instructions  which  was  not  in 
itrict  compliance  with  Rule  30,  Federal  Rules  of  Crim- 
nal  Procedure.  The  procedure  followed  here  was  not 
ven  similar.  The  court  also  noted  the  failure  of  counsel 
;uitably  to  set  out  in  its  brief  the  errors  in  the  charge 
vhich  were  complained  of,  but  it  should  be  noted  that 
his  court  nevertheless  reviewed  the  claimed  errors.  Thorp 
').  American  Aviation  and  General  Insurance  Co.,  212 
?.  2d  821  (3d  Cir.  1954),  involved  a  case  where  the 
'charge  was,  to  say  the  least,  more  than  merely  favor- 
ible"  to  appellants  (212  F.  2d  at  825);  where  the  in- 
itructions  conformed  with  appellants'  view  of  the  law  as 
leclared  to  the  trial  judge;  where  there  was  no  objec- 
;ion  to  the  charge  of  any  kind;  and  where  the  appellate 
:ourt  could  say  that  "This  contention  comes  with  mighty 
)oor  grace  from  the  defendants"  (212  F.  2d  at  824).  Even 
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in this  case,  however,  the  court  recognized  that  abso- 
lute compHance  with  Rule  51  is  not  always  necessary  to 
preserve  errors  in  instructions  on  appeal.  Allen  v.  Nel- 
son Dodd  Produce  Co.,  207  F.  2d  296  (10th  Cir.  1953), 
was  a  case  where  appellant  presented  no  requests  for 
instructions  and  made  only  a  very  general  objection 
to  the  court's  instructions  as  given.  The  court  stated 
the  general  rule  in  terms  of  "ordinarily"  and  went  on 
to  note  the  court's  power  to  review  fundamental  error 
whether  or  not  saved  by  objection.  In  Harlem  Taxicah 
Ass'n  V.  Nemesh,  191  F.  2d  459  (D.  C.  Cir.  1951),  the 
court  found  that  appellant's  position  had  been  adequately 
presented  to  the  trial  court  and  reversed  on  the  ground 
of  erroneous  instructions  saying  that  strict  compliance 
with  Rule  51  would  have  been  "only  a  formality"  (p. 
461).  In  Smith  v.  Welch,  189  F.  2d  832  (10th  Cir. 
1951),  the  court  recognized  that  Rule  51  did  not  con- 
stitute an  absolute  bar  to  consideration  of  errors  in  in- 
structions, but  held  that  in  that  case  the  facts  did  not 
warrant  departure  from  the  express  terms  of  the  rule. 
Boston  Ins.  Co.  v.  Fisher,  185  F.  2d  977  (8th  Cir.  1950), 
was  a  case  where  apparently  no  attempt  was  made  to 
call  appellant's  position  to  the  attention  of  the  trial  court 
at  any  time.  The  court  recognized  its  power  to  notice 
"obvious  error"  (p.  979)  but  concluded  that  was  not 
the  proper  case.  We  have  heretofore  discussed  Green  v. 
Reading  Co.,  supra,  and  have  demonstrated  that  it  held 
the  error  in  the  instructions  was  preserved  for  appeal 
in  a  case  remarkably  similar  to  this  one.  Hansen  v. 
St.  Joseph  Fuel  Oil  &  Manufacturing  Co.,  181  F.  2d 
880  (8th  Cir,  1950),  was  a  case  where  the  court  recalled 
the  jury  at  the  suggestion  of  counsel  for  appellees  and 
corrected  the  error  assigned  as  grounds  for  reversal. 

The  foregoing  should  establish  that  the  error  in  the 
instructions  was  sufficiently  preserved  for  consideration 
here.     The  trial  court  was  at  all  times  aware  of  Flint- 
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kote's  position  and  had  been  furnished  with  a  complete 
and  correct  set  of  instructions  by  Flintkote.  There  was 
no  point  in  "reiterative  insistence"  by  counsel. 

We  do  not  believe  that  resort  to  the  "plain  error"  doc- 
trine is  necessary  to  enable  this  court  to  consider  the 
errors  in  the  instructions  to  the  jury.  There  is,  how- 
ever, a  general  doctrine  that  an  appellate  court  may  con- 
sider error  not  raised  below  when  necessary  to  prevent 
injustice.  For  discussions  of  this  doctrine  and  the  ration- 
ale therefor  see 

Shokuwan  Shimahiikuro  v.  Higeyoshi  Nagayama, 

140  F.  2d   13,   15-16   (D.   C   Cir.),  cert,  den., 

332  U.  S.  755,  64  S.  Ct.  1270  (1944); 

Dowell  V.  lowers,  166  F.  2d  214,  221   (5th  Cir.), 

cert,  den.,  334  U.  S.  832,  68  S.  Ct.  1346  (1948) ; 

Hormel  v.  Helvering,  supra. 

We  recognize  that  this  Court  has  stated  that  the  "plain 
error"  doctrine  is  not  applicable  in  this  Circuit  {Wood- 
workers Tool  Works  V.  Byrne,  191  F.  2d  667,  676  (9th 
Cir.  1951);  Persons  v.  Gerlinger  Carrier  Company,  227 
F.  2d  337,  343  (9th  Cir.  1955),  but  we  respectfully  re- 
quest that,  if  it  should  be  necessary  to  resort  to  that  doc- 
trine, this  Court  reconsider  its  prior  statements  and  pre- 
vent the  obvious  miscarriage  of  justice  which  would 
result  if  this  judgment  were  not  reversed. 

No  attempt  will  be  made  here  to  reply  in  detail  to 
plaintiffs'  arguments  that  the  instructions  were  correct, 
as  Flintkote's  position  in  respect  of  each  of  the  claimed 
errors  is  adequately  developed  in  its  opening  brief.  There 
are,  however,  a  few  statements  to  which  Flintkote  be- 
lieves a  direct  reply  is  in  order. 

Plaintiffs  have  selected  portions  of  the  trial  court's 
instructions  to  the  jury  which  were  correct  and  contend 
that  they  suffice  to  cure  the  errors  complained  of.     It  is 
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not  Flintkote's  contention  that  every  statement  in  the 
instructions  was  erroneous.  It  is  agreed  that  portions 
were  correct.  Flintkote  does  contend,  however,  that 
portions  of  the  instructions  were  incorrect  and  that  preju- 
dicial error  requiring  a  reversal  was  committed  thereby. 

At  page  72  of  their  brief  (and  elsewhere  therein) 
plaintiffs  accuse  Flintkote  of  quoting  ''fragmentary  and 
disconnected  parts  of  the  Court's  instruction  ...  in 
an  apparent  attempt  to  obscure  the  patent  fairness  of 
the  Court's  charge  in  this  respect."  Obviously  FHnt- 
kote  could  not  set  forth  the  court's  entire  charge  in  con- 
nection with  each  specification  of  error  therein,  and  some 
identification  of  the  erroneous  portions  of  the  charge 
was  imperative  in  order  to  frame  the  issue.  To  call  an 
attempt  to  demonstrate  wherein  a  charge  was  unfair 
and  incorrect  an  attempt  to  obscure  its  fairness  is  wholly 
unnecessary  and  itself  merely  serves  to  becloud  the  issues 
fairly  and  properly  framed.  It  should  be  noted  that 
at  no  point  in  their  brief  do  plaintififs  attempt  to  show 
that  any  of  the  matters  designated  as  erroneous  in  Speci- 
fications of  Error  numbers  5,  6,  7  and  8  were  not  er- 
roneous (except  for  their  attempt  at  pages  73-76  to 
place  this  case  in  the  per  se  class,  which  does  not  accord 
with  the  proof)  and  in  no  other  manner  did  they  squarely 
meet  any  other  issue  framed  by  Flintkote  with  regard 
to  the  errors  in  the  instructions. 

We  have  previously  adverted  to  plaintiffs'  attempt  to 
place  this  case  in  the  category  of  per  se  violations  of  the 
Sherman  Act  {supra,  pp.  6  to  8).  We  respectfully 
refer  to  that  discussion  in  connection  with  plaintiffs' 
remarks  at  pages  73-76  and  84-85  of  their  brief.  (We 
also  wish  to  except  to  the  sentence  beginning  near  the 
bottom  of  page  84  and  continuing  on  page  85  as  a  mis- 
statement of  the  facts  and  to  the  characterization  "ad- 
mitted restraint"  therein.) 
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At  pages  84  and  85  of  their  brief  plaintiffs  argue  that 
FHntkote  has  not  made  a  sufficient  showing  that  the 
errors  in  the  instructions  were  prejudicial.  It  is  sub- 
mitted that  in  each  case  FHntkote  has  demonstrated  the 
substantial  possibility  that  the  error  complained  of  ad- 
versely affected  the  verdict.  That  is  all  the  showing 
of  prejudice  that  can  be  required. 

".  .  .  if  error  is  shown,  then  there  should  be 
a  reversal  'unless  it  affirmatively  appears  from  the 
whole  record  that  it  was  not  prejudical'." 

Lynch  v.    Oregon  Lumber   Co.,    108   F.    2d   283, 
286  (9th  Cir.  1939). 

It  is  submitted  that  plaintiffs'  attempt  to  distinguish 
the  Voss  and  Applebatmi  cases  (at  page  84  of  their  brief) 
is  specious  and  that  the  cases  are  in  fact  entirely  in  point 
here. 

V. 

This  Court  May  Review  the  Trial  Court's  Action  in 
Denying  the  Motion  for  New  Trial. 

In  section  IV  of  their  brief,  plaintiffs  attempt  to  reply 
to  Flintkote's  contention  (Specification  of  Error  No.  11) 
that  the  trial  court  abused  its  discretion  in  failing  to 
grant  Flintkote's  motion  for  new  trial  on  one  or  more 
of  three  separate  grounds.  Plaintiffs'  principal  argu- 
ment in  that  connection  is  that  the  trial  court's  action  in 
respect  of  a  motion  for  new  trial  "based  as  here  upon 
the  weight  of  the  evidence  is  a  matter  entirely  within 
the  discretion  of  the  trial  court,  and  ...  is  not 
reviewable  by  an  appellate  court."  (App.  Br.  86.)  Plain- 
tiffs cite  and  quote  from  several  cases  in  support  of  that 
proposition.  Examination  of  those  cases  will  disclose, 
however,  that  all  of  them  (except  Shingle)  recognized  that 
the  rule  stated  is  not  absolute,  and  that  the  appellate 
court  may  reverse  where  the  trial  court  failed  to  exer- 


cise  its  discretion  or  abused  it,  and  Shingle  did  not  purport 
to  discuss  the  many  ramifications  of  the  rule  therein 
stated. 

See  also: 

Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Moquin, 

283  U.  S.  520,  51  S.  Ct.  501  (1931); 
Glasser  v.    United  States,  315   U.   S.  60,  87,  62 

S.  Ct.  457,  472  (1942). 

There  should  be  no  question  but  that  the  trial  court's 
ruling  on  Flintkote's  motion  for  new  trial  is  subject  to 
review  by  this  Court.  The  motion  was  made  on  each  of 
the  following  grounds: 

"(a)   Substantial    and    prejudicial    errors    of    law 
were  committed  in  the  course  of  the  trial. 

"(b)   The  verdict  of  the  jury  is  not  supported  by 
legally  sufficient  evidence. 

"(c)   The  verdict  of  the  jury  is  against  the  weight 
of  the  evidence. 

"(d)  The  damages  assessed  by  the  jury  are  ex- 
cessive."    (R.  105.) 

The  motion  was  denied  (R.  148).  The  trial  court's  errors 
of  law  mentioned  in  the  first  ground  above  are  subject  to 
review  by  this  Court  independently  of  whether  the  trial 
court  erred  in  denying  a  new  trial  because  of  them,  and 
thus,  whether  the  trial  court  erred  in  the  denial  of  the 
new  trial  on  that  ground  is  immaterial  at  this  point  and 
need  not  be  considered  and  is  not  urged  by  Rintkote. 

Error  in  ruling  upon  a  motion  for  new  trial  upon  the 
ground  that  the  verdict  is  not  supported  by  legally  suffi- 
cient evidence  constitutes  an  error  of  law  and  is  clearly 
subject  to  review  by  this  Court. 

Covey  Gas  &  Oil  Co.  v.  Checketts,  187  F.  2d  561, 
562  (9th  Cir.  1951); 
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Boyle  V.  Bond,  187  F.  2d  362  (D.  C.  Cir.  1951); 

Feinsinger  v.  Bard,  195  F.  2d  45  (7th  Cir.  1952) ; 

Reisherg   v.    Walters,    111    F.   2d   595    (6th   Cir. 
1940) ; 

Barnsdall  Refining  Corp.  v.  Cushman-Wilson  Oil 
Co.,  97  F.  2d  481  (8th  Cir.  1938). 

Here  Flintkote  claims  that  the  evidence  was  insufficient 
to  support  the  verdict  in  two  respects:  (1)  the  evidence 
was  insufficient  to  show  knowing  participation  by  Flint- 
kote in  any  conspiracy  (this  was  the  subject  of  Flintkote's 
motion  to  set  aside  the  verdict  and  enter  judgment  for 
Flintkote),  and  (2)  the  evidence  was  insufficient  to  sus- 
tain the  amount  of  damages  assessed.  It  should  be  noted 
that  neither  of  these  matters  should  be  the  subject  of 
any  discretion  in  the  trial  court,  and  that  the  trial  court's 
failure  to  grant  a  new  trial  where  either  of  those  condi- 
tions appear  would  be  substantial  and  prejudicial  error 
warranting  a  reversal  by  this  Court. 

The  motion  for  new  trial  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  the  evidence  is,  we  agree, 
addressed  to  the  sound  discretion  of  the  trial  court,  and 
it  is  reviewable  only  for  abuse  of  that  discretion. 

6  Moore,  Federal  Practice  3820,  3902   (1953). 

Moore  recognizes  that  the  appellate  court  may  review 
the  trial  court's  action  under  "unusual  or  special  circum- 
stances" {ibid.),  and  the  following  cases  all  recognize 
the  power  of  the  appellate  court  to  prevent  abuse  of 
discretion : 

Aetna  Casualty  &  Surety  Co.  v.   Yeatts,   122  F. 
2d  350,  355   (4th  Cir.   1941); 

Daffinrud  v.   United  States,   145   F.  2d  724,  725 
(7th  Cir.  1944); 
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Charles  v.  Norfolk  &  Western  Ry.  Co.,  188  F.  2d 
691  (7th  Cir.),  cert,  den.,  342  U.  S.  831,  72  S. 
Ct.  55  (1951); 

Metsger  v.  Spector  Motor  Service,  119  F.  2d  690 
(2d  Cir.  1941); 

Atlantic  Coast  Line  R.  Co.  v.  Hadlock,  180  F.  2d 
105  (5th  Cir.  1950); 

Hill  V.  Pennsylvania  Greyhound  Lines,  174  F.  2d 
171   (3d  Cir.  1949) ; 

Missouri  K.  &  T.  Ry.  Co.  v.  Jackson,  17 A  F.  2d 
297  (10th  Cir.  1949); 

Marsh  v.  Illinois  Cent.  R.  Co.,  175  F.  2d  498 
(5th  Cir.  1949); 

Trout  V.  Cassco  Corp.,  191  F.  2d  1022  (4th  Cir. 
1951); 

See,  also,  cases  cited  in  connection  with  review  on 
the  ground  that  damages  are  excessive,  infra. 

In  the  Hill  case,  supra,  the  court  said  (at  p.  172  of  174 

F.  2d) : 

"We  are  not  on  this  appeal  concerned  with  weigh- 
ing the  evidence.  We  are  very  much  concerned  with 
whether  the  District  Judge  abused  his  discretion  in 
refusing  to  allow  a  new  trial.  In  other  words,  does 
the  record  below  justify  the  action  of  the  lower 
court?" 

In  the  Charles  case,  supra,  after  reviewing  the  author- 
ities, the  Court  of  Appeals  for  the  7th  Circuit  reversed 
the  trial  court  on  the  ground  that  it  had  abused  its  dis- 
cretion in  faihng  to  grant  a  new  trial,  saying  (at  p.  695 
of  188  F.  2d) : 

"In  this  situation,  we  think  there  was  a  miscarriage 
of  justice.  It  is  one  of  the  exceptional  cases  which 
call  for  a  reversal." 
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The  foregoing  authorities  make  it  clear  that  this  Court 
las  the  power  to  review  the  trial  court's  action  to  de- 
:ermine  whether  it  abused  its  discretion  and,  if  so,  to 
-ectify  the  situation  by  remanding  the  case  for  a  new 
trial.  At  pages  92-99  of  its  opening  brief,  Flintkote 
reviewed  the  evidence  in  an  attempt  to  demonstrate  that 
:he  verdict  was  so  clearly  against  the  weight  of  the  evi- 
lence  that  to  permit  the  verdict  to  stand  would  result 
ji  a  manifest  miscarriage  of  justice  and  that  the  court's 
Failure  to  grant  a  new  trial  was  a  gross  abuse  of  its 
discretion  warranting  reversal  here.  It  is  submitted  that 
plaintiffs  have  pointed  to  nothing  in  the  record  which 
invalidates  Flintkote's  prior  arguments  or  any  portion 
thereof. 

The  final  ground  of  Flintkote's  motion  for  a  new  trial 
was  that  the  damages  were  excessive.  This  Court  clearly 
iias  the  power  to  review  the  trial  court's  action  on  that 
notion. 

Cobb  V.  Lepisto,  6  F.  2d  128  (9th  Cir.  1925); 
Department   of   Water   and  Power  v.   Anderson, 
95  F.  2d  577  (9th  Cir.),  cert,  den.,  305  U.  S. 
607,  59  S.  Ct.  67  (1938); 

Covey  Gas  &  Oil  Co.  v.  Checketts,  187  F.  2d  561 

(9th  Cir.  1951); 
Baldwin  v.    Warwick,  213   F.   2d  485    (9th  Cir. 

1954) ; 
Southern  Pac.  Co.  v.  Guthrie,  180  F.  2d  295  (9th 

Cir.  1949),  186  F.  2d  926  (9th  Cir.),  cert,  den., 

341  U.  S.  904,  71  S.  Ct.  614  (1951) ; 
Virginian  Ry.  Co.  v,  Armentrout,  166  F.  2d  400 

(4th  Cir.  1948). 

See  also: 

Southern  Pac.  Co.  v.  Zehnle,  163  F.  2d  453   (9th 
Cir.  1947); 

Estabrook  v.  Butte,  Anaconda  &  Pacific  Ry.  Co., 
163  F.  2d  781  (9th  Cir.  1947). 
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This  problem  was  fully  considered  and  the  authorities  were 
carefully  reviewed  by  this  Court,  sitting  en  bank,  in 

Southern  Pac.  Co.  v.  Guthrie,  186  F.  2d  926 
(9th  Cir.),  cert,  den.,  341  U.  S.  904,  71  S.  Ct. 
614  (1951). 

The  majority  of  the  court  concluded  that  it  had  the  power 
to  review  the  trial  judge's  action  if  the  verdict  was  "grossly 
excessive"  or  "monstrous,"  but  that  the  verdict  could 
not  be  so  characterized  in  that  case.  Judge  Bone  con- 
curred in  the  result,  but  did  not  approve  of  the  doctrine 
that  the  appellate  court  "may  arbitrarily  reduce  the  size 
of  a  verdict  merely  because  it  regards  it  as  excessive" 
(p.  933).  Chief  Judge  Denman  dissented  because  he 
believed  the  facts  warranted  the  relief  sought.  Judge 
Stephens  dissented  in  a  skillful  disapproval  of  "the  so- 
called  'monstrous'  doctrine"  (p.  934).  Judge  Mathews 
concurred  in  both  dissents.  In  addition  to  recognizing 
a  general  power  in  the  appellate  court  to  review  for 
excessiveness  of  the  verdict,  the  Court  expressly  recog- 
nized several  other  grounds  upon  which  it  could  review 
the  action  of  a  trial  court  in  ruling  on  a  motion  for  new 
trial.    At  page  931  of  186  F.  2d,  the  Court  said: 

"We  put  to  one  side  those  cases  in  which  it  can 
be  demonstrated  that  the  verdict  includes  amounts 
allowed  for  items  of  claimed  damage  of  which  no 
evidence  whatever  was  produced.  Such  total  want 
of  evidence  upon  a  portion  of  the  case  would  give 
rise  to  a  question  of  law  in  the  same  manner  in 
which  a  question  of  law  is  presented  when,  upon 
motion  for  a  directed  verdict,  there  appears  an  in- 
sufficiency of  evidence  as  to  the  whole  case." 
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rhe  Court  cited 

Campbell  v.  American  Foreign  S.  S.  Corporation, 
116  F.  2d  926,  928  (2d  Cir.),  cert  den.,  313 
U.  S.  573,  61  S.  Ct  959  (1941), 

vhere  an  allowance  of  maintenance  and  cure  over  an 
estimated  3  year  period  was  reversed  on  the  ground  that 
;here  was  no  proof  that  plaintiff's  incapacity  would  last 
for  3  years.  In  all  of  the  following  cases,  the  appellate 
:ourt  reviewed  the  evidence  to  determine  whether  it  was 
sufficient  to  support  the  verdict  in  respect  of  the  dam- 
ages found  and  held  that  it  did  not: 

Boyle  V.  Bond,  supra; 

Covey  Gas  &  Oil  Co.  v.  Checketts,  supra; 

Feinsinger  v.  Bard,  supra; 

Reisberg  v.  Walters,  supra  (where  the  court  re- 
versed on  the  ground  that  the  jury  failed  to 
include  undisputed  items  of  damage  in  the  ver- 
dict) ; 

Barnsdall  Refining  Corp.  v.  Cushman-Wilson  Oil 
Co.,  supra. 

rhe  above  cases  indicate  that  the  trial  court  has  no  dis- 
:retion  in  ruling  on  the  motion  for  new  trial  on  the  ground 
that  the  verdict  as  to  damages  is  not  supported  by  the 
evidence,  and  the  trial  court  should  be  reversed  if  it  erred 
in  its  ruling,  without  regard  to  any  inquiry  into  whether 
the  verdict  was  "grossly  excessive"  or  "monstrous"  (or, 
Dtherwise  stated,  those  cases  indicate  that  a  verdict  which 
is  not  supported  by  substantial  evidence  in  some  par- 
ticular or  particulars  is  "grossly  excessive"  or  "mon- 
strous" as  a  matter  of  law). 
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At  pages  122  through  133  of  its  opening  brief,  Flint- 
kote  has  demonstrated  (1)  that  the  evidence  was  insuf- 
ficient to  sustain  a  finding  of  the  fact  of  injury  in  respect 
of  "lost  profits,"  (2)  that  the  evidence  was  insufficient 
to  sustain  any  finding  of  the  amount  of  damages  sustained 
by  reason  of  any  injury  in  respect  of  "lost  profits,"  (3) 
that  the  verdict  greatly  exceeded  the  amount  of  damages 
proved  in  respect  of  injuries  proved  (San  Bernardino 
expense  and  increased  cost  of  tile)  and  thus  must  neces- 
sarily have  been  based  on  "lost  profits."  In  their  brief, 
plaintififs  have  not  pointed  to  anything  in  the  record  which 
supplies  or  even  tends  to  supply  any  of  the  deficiencies 
in  proof  of  the  fact  of  injury  in  respect  of  "lost  profits" 
or  the  amount  of  plaintiffs'  damages  in  respect  thereof 
to  which  Flintkote  adverted  in  its  brief.  It  is  not  dis- 
puted (assuming  that  the  evidence  is  sufficient  in  other 
respects,  which  we  do  not  concede)  that  the  evidence 
might  support  a  verdict  in  any  amount  up  to  $3,514.75 
on  a  correct  theory  of  the  damage  period  or  $14,678.54 
on  the  trial  court's  incorrect  theory  (Flintkote's  Op.  Br., 
pp.  131-132),  but  it  is  contended  that  a  verdict  in  any 
larger  sum  is  wholly  unsupported  by  any  competent  evi- 
dence, and  the  trial  court's  denial  of  a  new  trial  on  that 
ground  was  a  clear  error  of  law  requiring  a  reversal 
of  the  judgment  and  a  new  trial  of  the  action.  It  is 
further  contended  that  the  damages  fixed  by  the  jury 
were,  in  view  of  the  evidence  presented,  so  grossly  ex- 
cessive as  to  be  indeed  "monstrous";  that  the  trial  court's 
failure  to  grant  a  new  trial  on  that  ground  constituted 
a  clear  abuse  of  discretion  and  warrants  a  reversal  of 
the  judgment  by  this  Court. 
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VI. 

The  Damages  Were  Excessive.     Numerous  Errors 
Were  Committed  in  Connection  Therewith. 

In  section  V  of  their  brief  (at  pp.  88-111)  plaintiffs 
leek  to  lump  together  three  entirely  separate  contentions 
)f  Flintkote:  (1)  The  court  erred  in  instructing  the 
ury  and  admitting  evidence  with  respect  to  acts  done 
;ubsequent  to  the  commencement  of  the  action  (pp.  100- 
109  of  Flintkote's  Op.  Br.),  (2)  The  court  erred  by 
)ermitting  evidence  to  be  introduced  which  allowed  dam- 
iges  to  be  based  on  speculation  (pp.  110-114  of  Flint- 
cote's  Op.  Br.),  (3)  the  court  abused  its  discretion  in 
■ailing  to  grant  a  new  trial  on  the  ground  that  the  dam- 
iges  fixed  by  the  jury  were  excessive  (pp.  115-133  of 
flintkote's  Op.  Br.).  Flintkote  recognizes  that  those 
problems  are  similar  in  that  they  all  relate  to  damages. 
Each  problem  is,  however,  entirely  separate  and  inde- 
)endent  from  the  others,  and  any  attempt  to  discuss  all 
)f  them  at  the  same  time  leads  only  to  confusion.  There- 
Fore,  despite  plaintiffs'  lumping  of  the  issues,  we  shall 
persist  in  treating  them  separately  in  this  reply. 

Al.  The  Court  Erred  in  Permitting  Recovery  for  Acts  Done 
After  the  Suit  Was  Filed.  This  Error  Was  of  Major 
Importance. 

In  our  opening  brief  (pp.  100-109)  we  pointed  out 
the  trial  court's  error  in  permitting  the  plaintiffs  to 
-ecover  damages  for  wrongful  acts  done  after  the  filing 
)f  the  complaint  (which  must  be  covered,  if  at  all,  by 
I  separate  action  or  perhaps  by  supplemental  complaint). 

And  even  more  serious,  the  court  allowed  recovery 
for  acts   which  were  not  unlawful  at  all,   because  con- 
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tinued  refusal  to  sell  tile  to  plaintiffs  after  the  conspir- 
acy ended  would  not  be  actionable — and  there  was  no 
evidence  that  any  conspiracy  (participated  in  by  Flint- 
kote  or  otherwise)   continued  after  the  suit  was  filed. 

Refusal  to  supply  tile  to  the  plaintiffs  under  the  applic- 
able authorities  must  be  treated  as  a  series  of  day-to-day 
acts,  and  only  such  of  those  acts  as  occurred  before  the 
commencement  of  the  action  can  be  the  basis  of  any 
recovery. 

Plaintiffs  have  not  effectively  answered  this  contention. 
They  refer  to  the  case  of  Bigelow  v.  RKO  Radio  Pic- 
tures, 327  U.  S.  251,  66  S.  Ct.  574  (1946),  as  applying 
the  rule  for  which  we  contend,  and  to  the  case  of  Twen- 
tieth Century-Fox  Film  Corp.  v.  Brookside  Theatre  Corp., 
194  F.  2d  846  (8th  Cir.),  cert,  den.,  343  U.  S.  942,  72 
S.  Ct.  1035  (1952),  as  illustrating  what  they  say  is  "the 
other  type  of  situation."  Neither  case  is  actually  in  point. 
True,  in  Bigelow  the  plaintiff  brought  one  action  to  recover 
damages  for  wrongful  refusal  to  supply  film  on  favorable 
terms  up  to  the  time  of  commencement  of  suit,  and  later 
a  second,  supplemental  action  to  recover  further  dam- 
ages resulting  from  such  failure  to  supply  for  a  subse- 
quent period  commencing  with  the  date  of  the  earlier 
action.  But  Bigelow  does  not  discuss  the  rule,  even  though 
the  pattern  taken  by  the  litigation  indicates  that  its  cor- 
rectness was  assumed. 

Brookside  is  simply  inapplicable  to  our  case.  It  does 
not  stand  for  a  rule,  as  plaintiffs  seem  to  say  it  does, 
that  upon  a  wrongful  refusal  to  sell  merchandise,  abso- 
lute in  terms,  a  plaintiff  may  recover  (trebled)  all  of  the 
profits  he  might  have  made  in  perpetuity,  or  up  to  the 
trial,  or  for  any  other  specified  period.  In  Brookside, 
it  was  found  that  defendants'  conduct  (consisting  of  a 
multitude  of  restrictive  conspiratorial  practices  in  addi- 
tion to  a  refusal  to  license  pictures  "on  terms  enjoyed 
by  defendants'  controlled  picture  houses")  "had  the  effect 
of  making  it  impossible  for  plaintiff  to  successfully  oper- 
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less,  forcing  it  to  sell  to  a  corporation  controlled  by  or 
larticipating  in  the  conspiracy  or  combination  created  by 
he  defendants"  (194  F.  2d  at  850).  Among  the  assets 
^hich  plaintiff  was  forced  to  sell  was  its  15-year  leasehold 
nterest  in  its  theater.  The  court  held  that  the  profits 
arned  and  to  be  earned  by  the  buyer  during  that  15- 
'car  lease  could  be  taken  into  account  in  determining  the 
Value  of  the  right  to  continue  business,  of  which  the 
ilaintiff  was  deprived  by  the  wrongful  act  of  the  de- 
endants"  (p.  855  of  194  F.  2d).  The  case  involved 
he  destruction  of  a  business  and  a  forced  sale  thereof, 
rhe  damages  were  awarded  for  the  wrongful  deprivation 
if  plaintiff  of  its  right  to  continue  in  business,  not  merely 
or  the  injuries  sustained  through  possible  restriction 
if  its  business  by  reason  of  refusals  to  sell,  and  the  court 
nade  it  clear  that  the  problem  before  it  was  one  of  valu- 
Ltion  of  a  business  (194  F.  2d  at  854). 

There  was  a  long  delay  between  the  time  of  the  forced 
ale  and  the  trial  and  plaintiff  was  able  to  prove  from 
looks  produced  by  defendants  what  the  theater  actually 
larned  in  the  hands  of  the  purchaser  corporation  during 
nost  of  the  15-year  leasehold  term.  The  trial  court  told 
he  jury  that  it  might  consider  the  profits  the  theater  had 
;arned  "not  as  fixing  the  measure  of  damages"  but  merely 
LS  "an  element  to  be  taken  into  consideration"  in  deter- 
nining  what  damage  the  plaintiff  had  sustained  (194  F. 
5d  at  854).  The  appellate  court  specifically  stated  that 
his  limited  used  of  the  evidence  of  profits  made  was  not 
nconsistent  with  defendants'  contention  that  plaintiff's 
lamages  were  limited  to  the  difference  between  what 
)laintiff  received  from  the  sale  of  its  property  and  the 
■air  market  value  of  that  property  on  that  date. 

That  this  case  bears  no  semblance  to  our  situation  is 
)lain.  Here,  there  is  nothing  more  than  refusal  to  sell 
"lintkote  tile  to  plaintiffs.  Plaintiffs'  business  was  not 
lestroyed.     Plaintiffs  were  not  forced  to  sell  their  busi- 
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ness  to  a  nominee  or  subsidiary  of  defendant,  or  at  all. 
Plaintiffs  were  not  deprived  of  a  valuable  lease  or  any 
equipment  or  other  property.  It  is  undisputed  that  plain- 
tiffs continued  in  business  through  the  time  of  the  trial 
and  that  plaintiffs  have  at  all  times  made  a  profit  in  that 
business. 

The  case  at  bar  is  controlled  by  Connecticut  Importing 
Co.  V.  Frankfort  Distilleries,  101  F.  2d  79  (2d  Cir.  1939) ; 
Frey  &  Son  v.  Cudahy  Packing  Co.,  243  Fed.  205  (D.  Md. 
1917),   reversed  on   ground   that   no   combinatoin   in   re- 
straint of  trade  proved,  261  Fed.  65  (4th  Cir.  1919),  and 
the  other   decisions   cited   in   our   opening  brief,   holding 
that   wrongful   refusal   to   sell   is    "a   mere   repetition   or 
continuation  of  acts  of  the  same  class  as  that  for  which 
the  suit  was  brought"  (243  Fed.  at  205).    In  such  cases, 
it  is  clear  that  plaintiffs'  recovery  is  limited  to  the  dam- 
ages  for   injuries   resulting  from   such  of  those  acts  as 
were  done  before  the  bringing  of  suit.     Here  there  was 
no  contractual  commitment  to  sell  plaintiffs  tile.     Assum-    , 
ing  that  the  initial  refusal  to  sell  to  plaintiffs  was  the  ' 
result  of  a  conspiracy,  the  continuing  refusal  to  sell  would- 
cease  to  be  wrongful  as  soon  as  the  conspiracy  stopped. 
If   the   refusal  to   sell  tile  continued  after   the   suit   was 
brought,   plaintiffs  would  have  to  recover,  if  at  all,   for 
the  injury  resulting  from  such  continued  refusals  to  sell 
by  filing  a  separate  suit,  as  was  done  in  Bordonaro  Bros:    I 
Theatres  v.   Paramount   Pictures,   203    F.   2d   676,   677   ' 
(2d  Cir.   1953),  or  by  supplemental  action,  as  was  done 
in  Bigelow  (see  162  F.  2d  520).     In  either  case  plain- 
tiffs would  have  to  show  that  the  conspiracy  continued    I 
after  the  date  of  commencing  the  first  suit. 

Plaintiffs  fail  completely  in  their  attempt  (App.  Br.,  p. 
104)  to  distinguish  our  case  from  these  decisions.  Here, 
just  as  in  the  cases  we  cite,  there  was  implied  in  law  a 
day-to-day  continuing  refusal  to  sell  to  plaintiffs.  There^ 
was  not  in  those  cases,  just  as  there  was  not  here,  any 
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express  further  demand  for  merchandise,  or  any  express 
iurther  refusal  to  supply  after  the  initial  refusal  took 
)lace.  In  those  cases,  as  here,  defendant's  policy  of 
•efusal  to  sell  could  have  changed  at  anytime. 

Clearly  damages  resulting  from  failure  to  supply  mer- 
:handise  after  the  suit  was  commenced  could  not  be 
-ecovered  in  this  action  and  the  trial  court  erred  in  allow- 
ng  the  jury  to  award  damages  to  plaintiffs  resulting 
from  inability  to  purchase  tile  from  Flintkote  after  July 
II,  1952. 

The  error  was  of  major  importance.  If  the  correct 
rule  of  damages  had  been  applied  by  the  court,  the  maxi- 
num  amount  of  damage  supported  by  the  record  would 
lave  been  $3,514.75.  This  figure  is  the  sum  of  plain- 
;iffs'  out-of-pocket  expenses  at  San  Bernardino,  $1,920.00, 
md  the  increased  cost  of  tile  (that  is,  the  excess  paid 
Dver  what  it  could  have  been  purchased  for  from  Flint- 
kote) for  the  entire  year  1952,  $1,594.75  (Ex.  "K"). 
rhree  times  $3,514.75  equals  $10,544.25.  Plaintiffs  have 
ilready  received  from  former  defendants  the  sum  of 
^20,000;  hence,  even  if  the  trial  court's  disposition  of  the 
f20,000  payment  is  adopted,  plaintiffs  have  already  been 
paid  $9,455.75  more  than  treble  the  maximum  amount  of 
iamage  plaintiffs  have  proved.  Plaintiffs  therefore  should 
tiave  recovered  nothing.  Yet  the  judgment  was  for 
f  130,000,  plus  attorneys'  fees  of  $25,000,  plus  costs,  or 
I  total  of  $155,165.70. 

B.     The  Court  Erred  in  Permitting  Speculative  Evidence  of 

Damages. 

Plaintiffs  have  cited  several  cases  where  expert  opinion 
testimony  was  admitted  in  connection  with  the  fixing 
Df  damages  by  reason  of  lost  profits.  Flintkote  agrees 
that  in  a  proper  case  the  testimony  of  experts  may  be 
used  for  such  purpose,  if  the  evidence  shows  that  the 
experts  are  suitably  qualified  to  make  their  estimates  and 
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if  there  is  evidence  on  the  basis  of  which  the  experts  can 
make  rational  estimates. 

It  is  Flintkote's  position  that  plaintiffs  were  not  quali- 
fied as  experts  on  business  prognosis  and  that  the  evi- 
dence is  insufficient  to  enable  even  a  real  expert  to  esti- 
mate the  profits  which  they  might  have  made  had  they 
been  able  to  buy  tile  from  Flintkote.  None  of  the  cases 
cited  by  plaintiffs  stand  for  (or  even  involve)  any  proposi- 
tion that  a  party  litigant  may  speculate  upon  his  damages 
without  any  factual  basis  for  his  estimates  or  any  show- 
ing of  his  qualifications  to  make  those  estimates. 

C.  The  Court  Abused  Its  Discretion  in  Failing  to  Grant  a 
New  Trial  on  the  Ground  That  the  Damages  Were  Ex- 
cessive. 

We  have  heretofore  demonstrated  (pp.  43  to  46, 
supra)  that  this  Court  has  full  power  to  review  the  trial 
court's  action  in  regard  to  Flintkote's  motion  for  new 
trial  on  the  ground  that  the  damages  were  excessive. 

Flintkote's  principal  contention  in  this  regard  is  that 
the  evidence  is  insufficient  to  support  the  jury's  verdict. 
It  is  conceded  that  (assuming,  without  conceding,  that  the 
evidence  is  sufficient  to  show  that  Flintkote's  acts  were 
wrongful)  the  evidence  is  sufficient  to  support  both  the 
fact  of  injury  and  the  amount  of  the  damages  necessary 
to  compensate  therefor  in  respect  of  increased  cost  of 
tile  and  San  Bernardino  expense.  The  total  of  those  two 
items,  as  shown  by  the  evidence,  cannot  exceed  $14,678.54 
even  on  the  plaintiffs'  erroneous  figures  applicable  to  the 
period  erroneously  fixed  by  the  trial  court  (Flintkote's 
Op.  Br.,  pp.  131-132),  which  leaves  a  minimum  of  $35,- 
321.46  of  the  verdict  to  be  accounted  for  on  some  other 
basis.  The  only  other  respect  in  which  plaintiffs  sug- 
gested that  they  might  have  been  injured  was  in  respect 
of  profits  lost  on  business  not  done.  The  issue  is  whether 
the  evidence  is  sufficient  to  support  a  finding  that  plain- 
tiffs were  injured  in  respect  of  lost  profits  and  whether 
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:he  evidence  was  sufficient  to  provide  a  reasonable  basis 
for  the  calculation  of  damages  in  respect  of  injury  in 
;hat  respect,  if  such  injury  was  proved. 

Pages  122  through  131  of  Flintkote's  opening  brief 
were  devoted  entirely  to  an  attempt  to  show  that  the 
evidence  was  utterly  inadequate  to  support  a  finding  that 
plaintiffs  were  injured  in  respect  of  profits  lost.  Plain- 
tiffs' statements  in  their  brief  that  "the  fact  of  damage 
—  is  not  disputed  in  the  record  and  is  ignored  in  the 
argument  of  appellant"  (p.  88),  that  ''the  fact  of  damage 
is  clear  and  cannot  be  controverted  herein"  (p.  89),  and 
that  Flintkote's  "sole  contention  relates  to  the  measure- 
ment of  damages"  (p.  89)  completely  ignore  the  basic 
point  of  the  discussion  above  referred  to. 

Plaintiffs  cite  and  quote  from  many  cases  to  estab- 
lish the  proposition  that  damages  may  be  recovered  in 
respect  of  profits  lost  by  reason  of  the  wrongful  act  of 
1  defendant.  This  proposition  is  not  now  and  never 
tias  been  disputed  by  Flintkote.  Flintkote  merely  con- 
tends that  plaintiffs  must  prove  injury  by  reason  of  profits 
lost  before  they  may  recover  damages  in  respect  thereof 
and  that  they  have  utterly  failed  in  such  proof  here. 
(Plaintiffs'  cases  to  the  effect  that  rational  estimates  of 
damages  in  respect  of  injuries  proved  are  permissible 
do  not,  of  course,  tend  to  dispense  with  the  requirement 
that  the  injury  be  clearly  proved.) 

Flintkote's  thesis  that  the  evidence  was  insufficient  to 
establish  injury  in  respect  of  profits  lost  was  stated  and 
developed  at  some  length  at  pages  122-131  of  its  opening 
brief,  and  the  basic  law  applicable  to  damages  in  situa- 
tions similar  to  this  was  fairly  and  fully  stated  at  pages 
115-119  of  that  opening  brief.  There  is  no  reason  appar- 
ent for  repeating  that  argument  here.  We  wish  to  point 
out,  however,  that  nowhere  in  their  brief  do  plaintiffs 
attempt  to  show  that  any  of  the  matters  which  Flintkote 
referred  to  as  unproved  were  proved  or  that  proof  of 
those  matters  was  unnecessary. 
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Plaintiffs  seem  to  find  some  significance  in  the  fact 
that  Flintkote  offered  little  evidence  with  respect  to 
whether  plaintiffs  were  injured  or  the  amount  of  dam- 
ages sustained  by  them.  Certainly  plaintiffs  do  not  con- 
tend that  any  burden  of  proving  or  disproving  either  of 
those  matters  rested  on  Flintkote.  If  plaintiffs  are  to 
recover  for  their  injuries,  they  must  prove  the  fact  of 
the  injury  and  provide  a  measure  for  the  damages  neces- 
sary to  compensate  therefor.  That  plaintiffs  failed  to  do. 
They  can  receive  no  comfort  from  the  fact  that  Flint- 
kote did  not  go  ahead  and  provide  the  proof  they  failed 
to  produce,  assuming  such  proof  might  have  been  made. 

VII. 

The  Attorney's  Fees  Allowed  by  the  Trial  Court  and 

Claimed  in  This  Court  Are  Excessive. 

We  do  not  intend  to  repeat  the  argument  in  our  open- 
ing brief  that  the  trial  court's  award  of  $25,000  for  at- 
torney's fees  was  excessive.  The  reasonableness  of  an 
attorney's  fee  does  not  of  course  depend  on  any  one  factor, 
but  it  is  not  true,  as  plaintiffs  assert,  "that  the  amount 
of  recovery  in  an  antitrust  case  does  not  constitute  a 
principal  factor  in  arriving  at  a  reasonable  fee".  As  a 
general  rule,  one  starts  with  the  results  obtained  in  ap- 
praising the  value  of  legal  services.  It  is  clear  from  the 
authorities  we  cited  in  our  opening  brief  that  the  fee, 
in  the  absence  of  other  extraordinary  circumstances,  must 
bear  some  reasonable  relation  to  the  amount  of  damages 
awarded.  This  means  the  actual  damages  as  determined 
by  the  verdict,  and  not  as  trebled.  In  Twentieth  Century- 
Fox  Film  Corp.  v.  Brookside  Theatre  Corp.,  194  F.  2d 
846,  859  (8th  Cir.  1952),  the  court  said: 

"The  damages  were  assessed  by  the  jury  at  $375,000. 
This  was  the  only  recovery  that  may  be  attributable 
to  the  services  of  counsel  for  plaintiff  as  it  was 
through  no  effort  of  theirs  that  these  damages  were 
trebled." 


—55— 

To  the  same  effect  is 

Milwaukee  Towne  Corp.  v.  Loeufs,  190  F.  2d  561, 
571  (7th  Cir.  1951),  cert,  den.,  342  U.  S.  909, 
72  S.  Ct.  303  (1952). 

The  case  of  Paramount  Film  Distributing  Corp.  v.  Vil- 
lage Theatre,  228  F.  2d  721,  727  (10th  Cir.  1955),  can- 
not be  reHed  upon  as  authority  to  the  contrary.  There, 
injunctive  relief  was  awarded  as  well  as  damages,  which 
may  well  have  been  an  important  component  of  the  re- 
sults obtained  by  the  plaintiff.  Furthermore,  the  Court 
of  Appeals  in  that  case  expressly  stated  that  it  did  not 
pass  on  the  question  presented  to  it  that  the  District 
Court's  allowance  of  attorneys'  fees  was  too  high;  as  the 
case  was  reversed,  the  award  of  attorneys  fees  was  set 
aside  in  toto. 

Plaintiffs  have  served  and  filed  a  petition  for  attor- 
ney's fees  on  appeal,  praying  an  award  in  the  amount  of 
$13,000.  Even  if  plaintiffs  are  completely  successful  in 
defending  against  this  appeal,  an  allowance  of  $13,000 
seems  extraordinarily  high.  It  is  true  that  plaintiffs' 
counsel  alleges  that  he  has  spent  in  excess  of  350  hours 
in  connection  with  the  appeal.  While  the  time  devoted 
to  a  piece  of  work  is  of  course  one  factor  that  must  be 
taken  into  account,  it  is  by  no  means  controlling,  and  it 
is  difficult  to  understand  why  such  heavy  expenditure  of 
time  was  reasonably  required.  Ordinarily  it  would  seem 
that  an  allowance  of  about  half  of  what  plaintiffs  are 
claiming  for  attorney's  fees  would  approach  the  upper 
limits  of  reasonableness.  In  American  Crystal  Sugar  Co. 
V.  Mandeville  Island  Farms,  195  F.  2d  622,  626  (9th 
Cir.),  cert,  den.,  343  U.  S.  957,  72  S.  Ct.  1052  (1952), 
cited  by  plaintiffs,  this  court  made  an  allowance  of  $4,000 
for  services  in  connection  with  the  appeal  in  a  case  where 
the  trial  court  awarded  $25,000  to  cover  attorneys'  fees 
up  to  the  time  of  the  judgment. 
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vni. 

The  Trial  Court's  Disposition  of  the  $20,000  Paid  by 
Former  Defendants  Was  Erroneous. 

Plaintiffs  in  the  final  section  of  their  brief  in  effect 
rely  entirely  on  Judge  Tolin's  opinion  itself  as  a  reason 
for  the  correctness  of  the  court's  ruling.  The  decision 
of  Judge  Carter  in  the  Winckler  case  adds  nothing.  As 
a  matter  of  comity  he  quite  naturally  followed  Judge 
Tolin's  earlier  ruling,  and  the  Winckler  case  is  now  on 
appeal  before  this   Court. 

We  have  argued  that  (making  the  violent  assumption 
that  plaintiffs  were  damaged  by  the  conspiracy  in  the 
amount  of  the  jury's  verdict),  immediately  plaintiffs 
received  the  $20,000,  they  no  longer  had  a  cause  of  action 
for  $50,000,  but  only  for  $30,000. 

To  avoid  confusing  the  jury  with  the  problem  of  treble 
damages  and  the  effect  of  the  prior  payment,  the  dispo- 
sition of  the  $20,000  was  left  to  the  trial  court  by  stip- 
ulation (Op.  Br.,  p.  138).  The  trial  court  accepted  the 
jury's  figure  of  $50,000,  trebled  it,  and  then  deducted  the 
$20,000.  It  seems  clear  that  what  the  court  did  thereby 
was  to  force  Flintkote  to  add  $40,000  to  the  amount  the 
former  defendants  had  paid  in  mitigation  of  the  dam- 
ages before  the  trial  commenced.  Certainly  if  any  ques- 
tion of  "unjust  enrichment"  is  involved  here,  it  is  the 
plaintiffs  who  have  received  the  undeserved  windfall.  As 
the  Claybaugh  case  points  out,  the  function  of  the  jury 
is  only  to  render  a  judgment  for  actual  damages  and  the 
court  then  triples  them.  Here,  by  stipulation,  the  court 
was  to  deal  with  the  matter  as  if  the  evidence  of  the  pay- 
ment of  the  $20,000  had  been  offered  to  the  jury.  If 
this  matter  had  been  submitted  to  the  jury,  the  jury  would 
have  been  obliged  to  deduct  the  prior  payment  of  $20,000 
from  their  $50,000  award,  and  the  net  verdict  necessarily 
would  have  been  $30,000.  Then,  and  only  then,  would 
the  court's  function  of  trebling  the  damages  operate.  The 
judgment,  therefore,  exclusive  of  attorney's  fees  and 
costs,  should  have  been  for  $90,000,  instead  of  $130,000. 
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IX. 

Conclusion. 

This  brief  has  been  devoted  almost  entirely  to  replying 
;o  the  assertions  of  plaintiffs.  Flintkote's  points  and 
irguments  were  fully  presented  in  its  opening  brief  and 
lave  not  been  restated  here.  Plaintiffs  have  not  pointed 
)ut  anything  which  militates  against  or  weakens  Flint- 
cote's  position.  It  is  submitted,  therefore,  that  the  judg- 
nent  should  be  reversed  and  the  cause  remanded  with 
nstructions  to  enter  judgment  for  Flintkote,  or,  at  least, 
ior  a  new  trial. 

Respectfully  submitted, 

Harold  A.  Black, 
G.  Richard  Doty, 
McCuTCHEN,   Black,   Harnagel 
&  Greene, 

Attorneys  for  Appellant 
The  Flintkote  Company 


APPENDIX. 

Plaintiffs'  "Statement  of  the  Case"  Is  Distorted  and 

Misleading. 

At  pag"e  2,  the  following  definition  appears :  "  'Con- 
tractor Defendants'  or  'defendant  contractors'  shall  refer 
to  all  other  named  co-conspirators."  The  definition  is 
patently  unfair:  it  proceeds  on  the  assumption  that  all 
persons  named  in  the  First  Amended  Complaint  were  con- 
spirators and  that  Flintkote  conspired  with  them.  It  is 
conceded  that  evidence  was  received  which  might  be  con- 
strued as  showing  that  the  Downer  Company  conspired 
with  other  acoustical  contractors  to  allocate  jobs.  How- 
ever, the  evidence  does  not  compel  that  conclusion;  and 
one  of  Flintkote's  principal  contentions  on  this  appeal  is 
that  there  is  no  evidence  which  would  support  a  finding 
that  Flintkote  conspired  with  any  contractors  or  at  all. 
There  is  no  reason  to  refer  to  the  contractors  as  "defen- 
dants" except  to  place  them  in  the  same  artificial  cate- 
gory as  Flintkote.  The  definition  seems  to  assume  that 
"defendant"  is  some  sort  of  natural  category  or  special 
characteristic  of  these  contractors  which  is  necessary 
properly  to  identify  them.  Certainly  the  fact  that  plain- 
tiffs sued  those  persons  and  entities  as  well  as  Flintkote 
proves  nothing,  adds  nothing  to  the  description  "contrac- 
tors," and  in  no  way  advances  any  interests  of  clarity. 
Flintkote  objected  to  characterizing  the  contractors  as 
"defendants"  in  the  instructions  and  during  the  trial;  it 
has  objected  to  such  characterization  in  the  trial  court  by 
this  appeal;  it  objects  to  such  characterization  in  connec- 
tion with  any  statement  of  the  case  in  any  brief. 

In  addition  to  being  an  unfair  and  unwarranted  descrip- 
tion, the  term  is  unfairly  and  inaccurately  used  in  the 
brief.  At  page  15,  plaintiffs  refer  to  "numerous  meet- 
ings [of  Flintkote  employees]  with  the  contractor  defen- 
dants at  which  appellees'  competition  with  them  was  dis- 
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cussed."  The  evidence  is  that  FHntkote  employees  called 
on  the  contractors  who  handled  Flintkote  tile  at  their 
offices  and  that  there  were  telephone  communications  be- 
tween said  Flintkote  contractors  and  Flintkote.  There 
was  no  reference  in  the  evidence  to  any  meeting  between 
any  Flintkote  representative  and  any  contractor  who  did 
not  handle  Flintkote  products.  The  quoted  sentence  is  | 
thus  both  erroneous  and  misleading. 

At  page  3,  plaintiffs  state  that  Flintkote  "sells  and  con- 
signs [acoustical  tile]  directly  to  the  defendant  contractors 
.  .  ."  This  statement  is  misleading  in  that  Flintkote 
sells  to  some  but  not  all  of  the  contractors  named  in  the 
First  Amended  Complaint,  and  plaintiffs  recognize  this 
in  later  portions  of  their  brief  (e.g.,  p.  8). 

Throughout  plaintiffs'  statement  of  the  case,  they  ignore 
the  plain  fact  that  Flintkote  had  no  contacts  whatsoever 
with  any  acoustical  contractor  other  than  those  to  whom 
Flintkote  sold  acoustical  tile.  Plaintiffs  seek  to  obscure 
this  fact  by  the  use  of  unwarranted  generic  terms  to  de- 
scribe the  Flintkote  contractors,  e.g.,  "competitors  of  ap- 
pellees" (p.  19,  line  34;  p.  22,  lines  19  and  35;  p.  23,  line 
8;  p.  24,  lines  31-32;  p.  25,  lines  12,  23  and  28;  p.  26, 
line  13;  p.  31,  lines  17,  22,  27;  p.  32,  Hues  3  and  31;  p. 
33,  line  25),  "Flintkote's  co-conspirators"  and  "Flintkote's 
co-conspirator  contractors"  (p.  33),  "its  co-defendants" 
(p.  32).  Obfuscation  must  have  been  the  objective  of 
such  persistent  misdescription. 

Beginning  on  line  12,  page  3,  plaintiffs  state:  "Manu- 
facturers do  not  place  geographical  limitations  on  their 
distributor  outlets  [R.  934;  Ex.  11]."  The  citations  do 
not  support  the  statement.  At  page  934  of  the  Record,  Rag- 
land  said  that  the  territories  of  the  Flintkote  Los  Angeles 
contractors  were  not  limited.  Exhibit  11  stated  that 
Flintkote  had  recently  placed  its  acoustical  tile  line  in  San 
Bernardino  and  Riverside  with  plaintiffs.  Neither  of 
those  references  support  the  broad  allegation  of  the  quoted 
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tatement.  The  statement  is  not  otherwise  supportable 
y  the  Record,  either  as  respects  FHntkote  policies  or, 
1  any  event,  as  respects  the  policies  of  any  manufacturer 
ther  than  Flintkote. 

Beginning  near  the  bottom  of  page  19,  plaintiffs  state: 
.  .  .  Harkins,  .  .  .  was  also  meeting  and  convers- 
ig  with  these  same  competitors.  He  personally  called 
le  defendant  Newport  and  asked  him  to  lunch  .  . 
■)  discuss  appellees'  competition".  At  the  middle  of  page 
1 :  ''.  .  .  at  the  same  time  Mr.  Harkins  met  and 
bviously  connived  with  Newport  .  .  ."  At  the  bottom 
f  page  21 :  "Harkins,  after  personally  conferring  with 
ppellees'  competitors  .  .  ."  Each  of  the  foregoing  is 
gross  misrepresentation  of  the  facts.  There  is  nothing 
1  the  record  which  even  colorably  supports  those  state- 
lents.  There  is  no  evidence  that  Harkins  saw,  conferred 
nth,  or  mentioned  plaintiffs  to,  any  acoustical  contractor 
ther  than  Newport,  so  the  use  of  the  plural  form  in  the 
bove  quotations  is  patently  erroneous.  Harkins  said  he 
sked  Newport  to  lunch,  and 

"Before  we  left  for  the  Brown  Derby  I  told  Mr. 
Newport  that  I  had  heard  about  this  story  that 
Krause  had  called  in,  and  so  forth.  I  said,  T  want 
to  make  it  perfectly  clear  to  you  that  I  am  not  going 
to  discuss  the  matter  of  the  aabeta  company  with 
you  now.  I  don't  want  you  to  discuss  it  with  me. 
When  a  decision  is  made  it  will  be  based  on  the 
facts  as  we  find  them  and  it  will  be  for  our  benefit, 
it  will  be  for  the  good  of  The  Flintkote  Company.'  " 
(R.  1065-66.) 

larkins  stubbornly  stuck  to  this  story  throughout  arduous 
ross-examination  (R.  1091-93).  There  was  no  sugges- 
ion  that  Harkins'  version  of  the  luncheon  was  not  en- 
irely  accurate.  The  use  of  the  phrase  "obviously  con- 
ived"  is  not  merely  unwarranted  but  is  contrary  to  the 
ndisputed  evidence. 


Plaintiffs  spend  a  not  inconsiderable  portion  of  their 
brief  trying  to  establish  the  proposition  that  Flintkote's  i 
position  that  plaintiffs  were  not  supposed  to  do  business 
in  Los  Angeles  was  contrived  for  the  purpose  of  obscur- 
ing the  true  nature  of  Flintkote's  activities  (e.g.,  pp.  20, 
21,  22,  25).     Clearly  there  was  a  conflict  between  the 
testimony  of  plaintiffs  and  that  of  FHntkote's  witnesses  ; 
with  respect  to  what  the  original  understanding  was,  but : 
the  testimony  of  nine  witnesses  for  Flintkote  was  uni-  i 
formly  to  the  effect  that  Flintkote  at  all  times  took  the 
position  that  plaintiffs  were  not  to  do  business  in  Los  i 
Angeles,  and  there  is  nothing  even  tending  to  show  they  • 
ever  deviated  from  that  position.  ' 

There  was  also  a  conflict  in  the  testimony  as  to  whether  ■; 
Ragland  knew  of  the  existence  of  plaintiffs'  Los  Angeles  ; 
office  prior  to  his  investigation  of  plaintiffs'  activities  at  : 
Mr.  Harkins'  request,  but  there  is  no  evidence  that  any  ■ 
other  Flintkote  representative  had  such  knowledge.     The 
fact  that  the   financial   statement  presented  by  plaintiffs  ^ 
bore   the    caption    "aabeta    co. — Los    Angeles"    is    of    no  i 
significance  whatever.    At  that  time  the  plaintiffs  had  no  i 
business  address,  and  as  they  both  had  been  operating  ; 
in  Los  Angeles  and  both  resided  there,  the  legend  on  the  * 
document  would  be  perfectly  consistent  with  an  intention  ;! 
to  establish  a  business  in  San  Bernardino.     As  a  matter 
of  fact,  neither  Harkins  nor  McAdow  recalls  having  noted  j 
the  item  (R.  1105,  1121).    The  fact  that  the  Ragland  re-  | 
port   (Ex.   ''I")   contains  some  extraneous  or  irrelevant 
matters   casts  no  doubt  on  its   authenticity.     Indeed,   it 
tends  to  support  its  genuineness.     It  is  just  the  sort  of  a 
report  one  might  expect  from  a  junior  salesman  in  re-  ] 
sponse  to  a  commission  "to  find  out  if  the  various  rumors 
we  had  heard  were  true"  (R.  802).    Had  the  report  been 
contrived  after  the  event,  it  seems  clear  that  a  more  ar- 
tistic job  would  have  been  done. 
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There  is  nothing  in  the  testimony  of  Harkins,  Thomp- 
on,  Lewis,  McAdow,  Heller,  Baymiller  or  Ragland  that 
mpugns  the  necessary  conclusion  therefrom  that  they 
lonestly  believed  that  the  plaintiffs  were  not  supposed  to 
lo  business  in  Los  Angeles.  To  assert  the  contrary  re- 
[uires  one  to  contend  that  Harkins  deliberately  arranged 
'or  a  fictitious  report,  caused  it  to  be  dated  falsely,  and 
hat  every  Flintkote  witness,  as  well  as  Krause  and  How- 
ird,  agreed  on  a  false  story,  and  that  all  gave  deliberately 
)erjured  testimony  on  this  subject  at  the  trial.  We  say 
he  only  conclusion  that  could  properly  be  drawn  from  the 
•ecord  in  this  case  is  that  the  Flintkote  representatives 
LCted  entirely  in  good  faith.  There  is  no  evidence  to  the 
lontrary.  A  fact  is  proved  by  affirmative  evidence,  not 
)y  disbelief  of  a  witness.  (32  C.  J.  S.,  Evidence,  §1045, 
).  1134;  Moulton  v.  Moulton,  227  N.  W.  896  (Minn., 
929).)  Yet,  not  only  are  plaintiffs  willing  to  make  the 
candalous  charge  that  all  of  the  Flintkote  witnesses  got 
ogether  on  a  deliberately  fabricated  story,  but  they  are 
villing  to  say  that  this  is  the  only  possible  conclusion  the 
ury  could  draw  from  the  testimony.  Whether  these 
■eckless  assertions  could  be  excused  as  part  of  an  argu- 
nent  is  doubtful;  they  certainly  have  no  legitimate  place 
n  what  purports  to  be  a  statement  of  the  facts. 

The  paragraph  beginning  at  the  bottom  of  page  22  and 
:ontinuing  through  the  middle  of  page  23  is  also  illustra- 
ive  of  the  false,  distorted,  and  misleading  nature  of  plain- 
iffs'  statement  of  the  case.  The  references  to  "appellees' 
competitors"  and  "contractor  defendants"  obscure  the 
)lain  fact  that  Flintkote  had  met  with  no  one  other  than 
ts  own  contractors.  The  statement  that  "in  none  of  them 
[the  meetings]  did  the  contractor  defendants  state  or  ad- 
nit  that  Flintkote  took  the  position  they  now  rely  on" 
s  false.  Krause  stated  (R.  1125)  that  Lewis  told  him 
m  the  telephone  that  plaintiffs  were  to  do  business  in 
5an  Bernardino  and  Riverside  and  not  in  Los  Angeles. 


Krause  further  stated  (R.  1127)  that  Ragland  told  him 
"  'our  agreement  was  for  them  to  bid  in  San  Bernardino 
and  Riverside  Counties  only.'"  Howard  said  (R.  1151) 
that  "Some  of  the  Pioneer-FHntkote  people,  either  Mr. 
Heller  or  Mr.  Baymiller",  had  told  him  plaintiffs  were 
restricted  to  the  San  Bernardino-Riverside  area.  Hoppe 
could  not  recall  any  discussion  with  Flintkote  representa- 
tives (R.  1010).  The  characterization  of  Lewis,  Thomp- 
son, Baymiller,  and  Ragland  as  "officers"  is  erroneous. 
None  of  them  are  or  were  officers  of  The  Flintkote  Com- 
pany and  there  was  no  testimony  by  anyone  that  they  j 
were.  "Privy  Counsel"  is  plaintiffs'  idea  and  is  not  found 
in  the  testimony  of  anyone.  Harkins  did  not  state  that  he  , 
called  a  meeting  at  the  time  mentioned  "for  the  alleged  I 
purpose  of  further  discussing  appellees'  position  and  the 
action  to  be  taken  by  Flintkote  with  respect  to  the  de- 
mands of  appellees'  competitors".  At  page  1070  of  the 
Record,  Harkins  stated  that  the  discussion  among  him- 
self, Thompson  and  Baymiller  was  "to  be  positive  that 
there  had  been  no  misunderstanding  in  my  mind  or  in 
theirs  as  to  the  terms  and  conditions  under  which  we 
were  approving  them  as  acoustical  contractors  in  San 
Bernardino."  There  is  no  suggestion  in  the  record  that 
"the  demands  of  appellees'  competitors"  were  discussed, 
mentioned,  or  in  any  way  entered  into  the  consideration 
of  the  parties  to  that  meeting.  What  the  jury  considered 
is,  for  the  most  part,  immaterial  to  a  statement  of  the  case 
and,  in  any  event,  is  pure  speculation  in  this  setting  for 
such  consideration  is  not  necessary  to  the  verdict  re- 
turned. The  statement  that  Flintkote  had  not  contacted 
plaintiffs  in  any  way  to  find  out  whether  they  were  doing 
business  in  Los  Angeles  is  false.  Ragland  testified  that 
he  had  talked  to  Lysfjord  in  the  course  of  investigating 
plaintiffs'  activities  about  whether  plaintiffs  were  doing 
business  in  Los  Angeles  (R.  803-4,  923-24,  Ex.  I).  There 
is  no  testimony  that  Ragland  did  not  do  so.  It  is  thus 
apparent  that  no  portion  of  the  15  Hues  just  discussed  is 
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rue  or  bears  any  resemblance  either  to  the  facts  or  to  the 
estimony  which  was  eHcited  during  the  course  of  the 
rial. 

At  pages  23-25  plaintiffs  attempt  to  demonstrate  that 
Flintkote  refused  to  sell  to  plaintiffs  in  return  for  a  prom- 
se  by  the  other  contractors  to  buy  more  Flintkote  tile, 
rhere  was  absolutely  no  evidence  to  support  that  conten- 
;ion;  in  fact  the  record  affirmatively  shows  that  the  con- 
:ention  is  false  (Harkins,  R.  1077,  1082;  Krause,  R. 
1146).  The  statement  that  Acoustics,  Inc.  was  substi- 
:uted  for  Sound  Control  at  or  about  the  time  plaintiffs 
vere  terminated  is  wrong.  The  two  citations  to  the  record 
ire  to  statements  that  Sound  Control  was  terminated 
'early"  in  1952.  At  page  1009  of  the  Record,  Hoppe  said 
;he  termination  was  in  "April  or  May".  Exhibit  "J" 
shows  nothing  about  the  date  of  termination,  since  the 
reason  for  such  termination  was  that  the  Sound  Control 
purchases  were  too  small  (R.  1009,  1044,  1078).  The 
lestimony  was  all  to  the  effect  that  Acoustics  was  sub- 
stituted for  Sound  Control,  and  any  statement  that  Acous- 
tics was  substituted  for  plaintiffs  is  unwarranted  and 
false.  Acoustics,  Inc.  is  characterized  as  "a  relatively 
inexperienced  newcomer  in  the  acoustical  contracting 
business"  (pp.  24  and  26).  The  evidence  is  clear,  how- 
ever, that  Acoustics  had  been  in  the  acoustical  tile  con- 
tracting business  since  at  least  1950,  handling  Fir-Tex 
tile,  and  was  managed  by  an  exceedingly  capable  and 
experienced  man  (R.  849-51).  It  is  conceded  that  plain- 
tiffs were  competent  and  experienced  workmen,  but  it 
IS  not  conceded  that  they  knew  anything  about  or  had 
my  experience  in  connection  with  running  a  business :  the 
evidence  is  that  Waldron  did  not  (R.  711-12)  and  there 
is  no  evidence  that  Lysfjord  did.  Obviously,  then,  any 
suggestion  that  plaintiffs,  who  were  just  getting  started, 
were  more  experienced  than  Acoustics,  which  had  been 
in  the  business    for   two   years,   or   that   Acoustics    was 


"relatively  inexperienced"  is  wholly  unfounded,  false  and 
misleading.  The  sentence  at  the  bottom  of  page  24 
and  continuing  on  page  25  is  one  of  the  most  gross  mis- 
statements in  the  brief.  Exhibit  "J",  it  will  be  recalled, 
merely  shows  the  purchases  of  Flintkote  acoustical  tile 
by  the  various  Flintkote  contractors  in  Los  Angeles 
during  certain  years.  It  shows  that  the  purchases  were 
larger  in  1952  than  they  were  in  1951 — and  that  is  all 
it  shows.     Yet  plaintiffs  have  the  temerity  to  state: 

"Finally,  Exhibit  J  shows  beyond  doubt  that  com- 
mencing as  soon  as  possible  after  Flintkote  had 
agreed  to  and  did  accede  to  appellees'  competitors' 
demands  to  eliminate  appellees'  competition,  the  three 
other  Flintkote  dealers  increased  substantially  their 
purchases  of  Flintkote  tile  [R.  1043-1044,  1075- 
1076]." 

Such  unfair  and  unwarranted  distortion  of  the  facts  is 
inexcusable. 

The  numbered  paragraphs  on  pages  25-26  character- 
ized as  "evidentiary  highlights"  are  exceptionally  ob- 
jectionable. Almost  every  statement  in  the  entire  list 
is  wholly  or  partly  false. 

"(1)  Their  admitted  knowledge  of  the  non- 
competitive nature  of  the  industry  as  it  existed  in 
the  Los  Angeles  area  [R.  1086-1089] ;" 

At  pages  1086-1089  of  the  Record,  Harkins  testified 
that  Flintkote  tile  was  sold  on  a  "split  line"  basis  in 
Los  Angeles,  and  why.  There  is  no  admission  any- 
where in  the  record  that  the  industry  in  the  Los  Angeles 
area  was  non-competitive;  nor  is  there  any  admission 
that  Flintkote  had  any  knowledge  of  the  situation,  if  it 
existed.  (The  statements  at  pages  8  and  9  of  appellees' 
brief  characterizing  the  manufacturers'  distribution  sys- 
tems in  Los  Angeles  as  monopolistic  are  similarly  gra- 
tuitous.) 
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"(2)  The  objections  of  appellees'  competitors  to 
any  new  competition  in  the  area,  including  specifi- 
cally that  of  appellees;" 

The  evidence  is  that  the  Flintkote  contractors,  and  no 
one  else,  objected  to  plaintiffs'  doing  business  in  Los  An- 
geles. 

"(3)  The  pertinent  and  admitted  conniving  as 
evidenced  by  the  repeated  and  numerous  conferences 
between  Flintkote  and  appellees'  competitors  for  the 
obvious  purpose  of  finding  ways  and  means  and 
excuses  to  destroy  appellees'  competition;" 

No  "conniving"  was  ever  admitted.  Flintkote  admits 
that  certain  Flintkote  contractors  objected  to  plaintiffs' 
being  set  up  by  Flintkote  in  business  in  Los  Angeles 
without  prior  notice.  The  evidence  is  uniformly  to  the 
effect  that  Flintkote  advised  all  of  the  Flintkote  con- 
tractors that  plaintiffs  were  not  supposed  to  be  doing 
business  in  Los  Angeles  and  that  when  Flintkote  de- 
termined what  the  facts  were  it  would  determine  what 
Flintkote's  best  interests  required.  As  an  "evidentiary 
highlight,"  the  quoted  statement  is  false,  is  contrary  to 
all  the  evidence,  and  is  supported  by  none. 

"(4)  The  concoction  by  Flintkote  of  a  wholly 
unnecessary  and  irrelevant  written  report  in  a  futile 
attempt  to  obscure  their  knowing  cooperation  in 
the  destruction  of  appellees'  acoustical  tile  business, 
their  admitted  destruction  of  same;" 

There  was  no  evidence  that  Ragland's  report  was  not 
genuine  in  all  respects  and  the  suggestion  that  it  was 
not  is  scurrilous  and  unfounded.  There  is  no  admission 
that  Flintkote  destroyed  plaintiff's'  business,  and,  on  the 
contrary,  plaintiffs'  own  evidence  is  that  the  business 
continued  profitably  to  the  date  of  the  trial. 

"(5)  The  contradiction  between  the  testimony  of 
appellees  and  the  defense  witnesses;" 
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That  statement,  surprisingly  enough,  is  true,  at  least  as  to 
some  of  the  testimony,  though  what  it  proves  in  a  con- 
tested lawsuit  is  not  readily  apparent. 

"(6)  The  complete  lack  of  any  attempt  by  the 
defendants  during  the  course  of  the  trial  and  through 
the  large  number  of  contracting  defendants  called 
by  Flintkote  who  were  directly  involved  to  inquire 
into  or  make  any  attempt  to  rebut  or  discredit  the 
testimony  of  appellees  and  exhibits  with  regard  to 
the  bid  allocation  and  price  fixing  scheme  estab- 
lished against  the  contractor  defendants,  and  finally, 
the  undeniable  fact  that  it  was  only  after  (a)  ap- 
pellant had  investigated  and  approved  appellees  as 
Flintkote  contractors  and  (b)  thereafter  at  the  behest 
of  appellees'  competitors,  Flintkote  admittedly  de- 
stroyed appellees'  acoustical  tile  business  by  taking 
away  its  sole  supply  of  tile  and  almost  immediately 
giving  it  to  Acoustics,  Inc.,  a  relatively  inexperienced 
competitor  of  appellees  and  a  member  of  defendant 
Association." 

Flintkote  called  three  contractors  to  testify.  These  were 
the  only  ones  with  whom  Flintkote  had  had  any  dealings. 
It  made  as  much  attempt  as  could  be  made  through  those 
witnesses  to  disprove  any  conspiracy  among  the  con- 
tractors. Each  of  the  contractors  called  by  Flintkote 
denied  that  there  was  or  ever  had  been  any  conspiracy 
among  the  contractors  to  fix  prices  or  allocate  jobs 
(Hoppe,  R.  1012;  Krause,  R.  1131;  Howard,  R.  1152). 
It  is  not  an  ''undeniable  fact"  that  Flintkote  gave  a  blanket 
approval  to  plaintiffs  as  Flintkote  contractors;  all  of 
Flintkote's  testimony  denied  that  and  was  to  the  effect 
that  plaintiffs  were  approved  as  Flintkote  contractors  in 
Riverside  and  San  Bernardino.  It  is  not  an  "undeniable 
fact"  that  Flintkote  did  anything  "at  the  behest  of  ap- 
pellees' competitors";  and  all  of  the  direct  testimony 
was  that  Flintkote  acted  independently  and  at  the  behest 
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of  no  one.  Flintkote,  as  above  noted,  never  admitted 
that  it  destroyed  plaintiffs'  business  or  that  plaintiffs' 
business  was  destroyed  by  anyone  or  at  all.  The  state- 
ment that  Flintkote  took  away  plaintiffs'  supply  of  tile 
and  gave  it  to  Acoustics  is  false  and  contrary  to  all  the 
evidence.  The  suggestion  that  Acoustics  was  "relatively 
inexperienced"  is  false,  at  least  in  relation  to  plaintiffs. 
It  is  true  that  Acoustics  was  a  member  of  the  Associa- 
tion, but  there  is  no  suggestion  anywhere  in  the  evidence 
that  membership  in  the  Association  had  any  relationship 
to  Acoustics  being  chosen  to  replace  Sound  Control. 

Even  the  statement  of  "Evidence  on  Damages"  (App. 
Br.,  pp.  26-28)  contains  many  misstatements  and  inac- 
curacies. 

The  record  shows  that  plaintiffs  paid  not  17%  to  20% 
but  exactly  16.066%  more  for  acoustical  tile  than  they 
would  have  paid  Flintkote  for  comparable  items  during 
the  entire  period  to  the  time  of  trial   (R.   1195). 

The  flat  assertion  that  "appellees  were  unable  to  bid 
for  acoustical  tile  jobs  of  any  consequence,  because  of 
their  lack  of  an  assured  source  of  supply  of  A.  M.  A. 
approved  tile"  is  a  gross  overstatement  of  the  evidence. 
The  only  statement  in  the  record  that  any  work  at  all 
was  lost  was  ".  .  .  we  would  lose  the  job,  because  we 
luere  overpriced.  That  happened."  (Waldron,  R.  274.) 
No  specific  instance  was  referred  to.  Lysf jord  related  a 
$60,000  or  $70,000  job  on  which  plaintiffs'  bid  was  only 
$200  to  $400  higher  than  the  successful  bidder,  despite 
a  mark-up  of  50%  above  cost  (R.  677).  To  make  that 
bid  plaintiffs  admit  they  had  an  assured  source  of  supply 
(R.  1212). 

From  plaintiffs'  own  books  it  was  demonstrated  that 
for  the  entire  period  up  to  the  time  of  trial  plaintiffs  paid 
$9,240.82  more  for  acoustical  tile  than  they  would  have 
paid  at  Flintkote  prices    (R.    1195)— not  $12,758.57   as 
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plaintiffs  state.  The  "conflict"  was  not  in  "opinion  evi- 
dence". Plaintiffs'  exhibits  38  and  39  were  demon- 
strated to  be  inaccurate  (R.  591,  592,  665-68,  702-03), 
but  plaintiffs  refused  to  correct  them.  Flintkote  had  to 
get  the  correct  figures  from  plaintiffs'  books  and  records. 

As  to  the  speculation  by  plaintiffs  on  how  many  car- 
loads they  expected  to  sell  per  month  in  operating  their 
own  business,  plaintiffs  make  the  amazing  statement  that 
"their  opinion  as  to  anticipated  growth  of  their  own 
venture"  was  not  "seriously  disputed  or  attacked  during 
the  course  of  trial."  We  assure  this  Court  that  our 
objections  to  that  testimony  offered  repeatedly  during 
the  trial  were  entirely  serious.  (See  Specification  of 
Error  No.  13  and  pages  34-42,  110-114  of  our  Opening 
Brief.) 
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No.  15005. 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


The  Flintkote  Company,  a  corporation, 

Appellant, 
vs. 

Elmer  Lysfjord  and  Walter  R.  Waldron,  doing  busi- 
ness as  aabeta  co.. 

Appellees. 


Petition  for  Attorney's  Fees  on  Appeal  and  Affidavit 
in  Support  Thereof. 


This  petition  by  plaintiffs  (appellees  herein)  is  filed 
simultaneously  with  the  filing  of  their  brief  as  appellees. 

The  Sherman  Act  provides  for  attorney's  fees  to  a 
successful  plaintiff.  The  trial  court  awarded  $25,000  to 
:over  attorney's  fees  to  the  end  of  the  trial.  Attorney's 
fees  for  this  appeal  should  be  awarded  by  this  Court. 

American  Can  Co.  v.  Bnice's  Juices,  Inc.,  190  F. 

2d  7?>,  74; 
Laufenhcrg,  Inc.  v.  Goldblatt  Bros.,  Inc.,  187  F. 

2d  823,  825 ; 
Jerome  v.  20th  Century-Fox  Film  Corporation,  165 

F.  2d  784,  785; 
American  Crystal  Sugar  Co.  v.  Mandeville  Island 

Farms,  Inc.    (C.   C.   A.  9th),   No.    12946— this 

Court. 
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This  petition  is  based  upon  the  record  and  briefs  on  file 
herein  and  upon  the  affidavit  of  Alfred  C.  Ackerson  at- 
tached hereto  and  made  a  part  hereof. 

Wherefore,  petitioner  prays  for  attorney's  fees  for  this  i| 
appeal  in  the  sum  of  $13,000. 

Respectfully  submitted, 

Alfred  C.  Ackerson, 
Attorney  for  Petitioners  and  Appellees. 
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Affidavit  in  Support  of  Petition  for  Attorney's  Fees 

on  Appeal. 

State  of  California  ) 

)    ss. 
County  of  Los  Angeles     ) 

Alfred  C.  Ackerson,  being  duly  sworn,  deposes  and 
says: 

Appellees  herein  simultaneously  with  the  filing  of  their 
brief  as  appellees  filed  their  Petition  for  Attorney's  Fees 
on  Appeal  wherein  it  was  pointed  out  that  the  Sherman 
Act  provides  for  attorney's  fees  to  a  successful  plaintiff; 
that  the  Court  awarded  $25,000  to  cover  attorney's  fees 
to  the  end  of  the  proceedings  in  the  trial  court  [R.  125] ; 
that  attorney's  fees  for  this  appeal  should  be  awarded  by 
the  Court;  that  until  final  argument  in  this  appeal  appel- 
lees will  not  know  the  full  extent  of  such  services,  and 
that  the  full  extent  of  such  services  will  be  presented  to 
the  Court  by  Affidavit  at  that  time  providing  the  said 
services  vary  substantially  from  the  following  actual  and 
estimated  time  expended  and  to  be  expended. 

However,  in  order  to  give  appellant  an  opportunity  to 
check  the  figures  herein  presented  and  to  reply  prior  to 
the  time  of  oral  argument,  we  serve  and  file  this  affidavit 
at  the  present  time. 

Affiant  at  all  times  during  the  progress  of  this  litigation 
was,  and  now  is,  an  attorney  at  law  duly  admitted  to  prac- 
tice before  the  District  Courts  of  the  United  States,  in 
and  for  the  Southern  District  of  California,  and  in  numer- 
ous other  District  Courts  throughout  the  United  States, 
the  Court  of  Appeals  for  the  Ninth  Circuit,  the  Supreme 
Court  of  the  United  States,  all  of  the  state  courts  of  Cali- 
fornia, and  the  District  and  Appellate  Courts  of  the  Dis- 
trict of  Columbia. 


Your  affiant  has  been  engaged  in  the  practice  of 
prosecuting  and  defending  antitrust  cases  and  related  cases 
since  in  or  about  the  year  1934. 

Affiant  has  handled  this  cause  of  action  on  behalf  of 
plaintiffs  below  from  the  original  investigation  of  the  facts 
prior  to  the  filing  of  suit  through  the  trial  of  the  case. 

The  firm  of  attorneys  representing  appellant  is  a  large, 
distinguished,  experienced  and  able  law  firm. 

The  appellate  record  herein  is  extensive,  and  since  appel- 
lant's Notice  of  Appeal  its  counsel  have  found  it  neces- 
sary to  request  of  and  receive  from  this  Court  an  ex- 
tension of  time  in  which  to  file  their  Opening  Brief  and 
have  found  it  necessary  or  expedient  to  obtain  special 
permission  from  this  Court  to  file  a  brief  in  excess  of 
the  number  of  pages  permitted  by  the  rules  of  this  Court. 
Appellant's  Opening  Brief  pursuant  to  permission  of  this 
Court  contains  144  pages.  The  length  of  appellant's  said 
Brief,  manner  in  which  the  questions  are  posed  therein, 
and  the  length  of  the  appellate  record  have  caused  affiant 
to  spend  in  excess  of  350  hours  in  connection  with  this 
appeal  and  the  matters  involved  therein  since  the  entry 
of  judgment  and  to  and  including  the  date  of  this  affidavit, 
and  affiant  expects  to  spend  and  will  be  required  to  spend 
further  time  in  preparing  for  argument  and  in  arguing 
this  appeal.  Affiant  has  office  records  kept  in  the  usual 
course  of  business  showing  the  time  spent  in  this  appeal 
and  such  records  are  open  to  the  inspection  of  counsel  for 
appellant  or  their  accountants  at  any  reasonable  time  or 
times  prior  to  the  oral  argument  for  the  purpose  of  per- 
mitting appellant  to  check  such  time  records. 

Affiant's  usual  and  regular  charge  for  his  services  for 
matters  of  this  kind  are  regularly  based  upon  a  minimum 
of  $35  per  hour.    Affiant  recognizes  that  the  time  involved 
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is  but  one  of  the  elements  to  be  considered  in  the  evahia- 
tion  of  an  attorney's  fee. 

Affiant  is  famihar  with  the  elements  recognized  in 
determining  proper  and  reasonable  attorney's  fees  by 
this  Court  {Sampsell  v.  Monell,  162  F.  2d  4,  6),  and  by 
the  general,  Federal,  and  State  authorities  on  the  subject. 

Giving  due  consideration  to  each  of  the  elements  recog- 
nized by  the  above  authorities  in  determining  proper  and 
reasonable  attorney's  fees,  it  is  the  studied  opinion  of 
affiant  that  the  reasonable  value  of  affiant's  services  in 
connection  with  this  appeal,  including  the  time  that  should 
be  reasonably  necessary  to  prepare  for  argument  and  ap- 
pearance on  oral  argument  and  argument  of  this  cause 
on  oral  argument  is  $13,000. 

Wherefore,  affiant  prays  that  this  Court  award  appel- 
lees the  sum  of  $13,000  as  attorney's  fees  on  this  appeal. 

Alfred  C.  Ackerson 

Subscribed  and  sworn  to  before  me  this  16th  day  of 
July,  1956. 

Joyce  B.  Baldwin, 
Notary  Public   in   mid  for 
the  County  of  Los  Angeles, 
State  of  California. 
[Notarial  Seal] 


No.  15006 
Winittb  ^tatti 

Court  of  appeals: 

for  tfje  j0tntfj  Circuit 


rOHN  FOSTER  DULLES,  as  Secretary  of  State, 

Appellant, 


vs. 


QUAN  YOKE  FONO, 

Appellee. 


Cransicript  of  Eecortr 


Appeal  from  the  United  States  District  Court  for  tiie 

Southern  District  of  California, 

Central  Division. 


FILED 


MAY  -7  19S6 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif .-4-27-56 

PAUL  P.  O'BRIEN.  CLERK 


i 


No.  15006 

Court  of  ^ppeafe 

for  tfje  ^iittij  Circuit 


JOHN  FOSTER  DULLES,  as  Secretary  of  State, 

Appellant, 


vs. 
QUAN  YOKE  FONG, 


Appellee. 


tlTransicript  of  B^cort 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. -4-27-56 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Affidavit  of  Dooley,  James  R 28 

Affidavit  of  Qiian  Lun  Hong 23 

Ex.  "A "-2— Letter,  Signed,  Yoke  Fong-  ...     24 

"B  "-2— Receipt  and  Statement 26 

^'B "-3— Letter,  Signed,  Yoke  Fong  ...     27 

Answer 6 

Attorneys,  Names  and  Addresses  of 1 

Certificate  by  Clerk 155 

Findings  of  Fact  and  Conclusions  of  Law 35 

Judgment  Determining  American  Citizenship  .  38 

Memorandum 31 

Minutes  of  the  Court: 

March  21,  1955 8 

May  16,  1955 ' 16 

July  18,  1955 28 

August  16,  1955  35 

October  3,  1955 57 


ii  John  Foster  Dulles,  etc. 

II^DEX  PAGE 

Motion  to  Dismiss 13 

Ex.  A — Affidavit  of  Dooley,  James  R 14 

I 

Motion  for  New  Trial 39  'I 

Ex.  A — Affidavit  of  Dooley,  James  R 41 

B— Affidavit  of  Blifeld,  Albeii^  L 45 

C — Affidavit  of  Rnbinstein,  Michael  A.  47 

D— Affidavit  of  Vio,  Eric 51 

E— Affidavit  of  Fon,2:,  Quan  Yoke  ....  53  ' 

F— AffidaAdt  of  Moser,  Leo  J 55 

Motion  to  Requii'e  Parties  to  Fnrnish  Blood 

Sample  and  XTnder^o  Blood  Tests 9 

Affidavit  in  Support  of  Motion 10 

Motion    for    Snp])] omental    Order   to    Require 

Plaintiif  to  Fnrnish  Blood  Sample 20 

Affidavit  of  Blifeld,  Albert  L 21 

Notice  of  Appeal 57 

Order    Requiring    Parties    to    Furnish    Blood 

le  and  Undergo  Blood  Tests 16 


Petition  to  Establish  Nationality  of  the  United 
States  .. ! 3 

Statement  of  Points  on  Appeal,  Appellant's  ...   158 

Stipulation  Re  Exhibits 58 


r*'.  Quan  Yoke  Fong  iii 

INDEX  PAGF 

Transcript  of  Proceedings 51) 

Witnesses : 

Chan,  Lily 

— voir  dire 65 

Cheng,  Huan  Lin 

—direct 133 

— cross   '. 134 

Quan,  Lun  Hong 

—direct 68,  83,  93,  138 

— voir  dire 81 

— cross 96,  107 

— redirect 122 

Yoke,  Gee  Bo 

— direct 85 

—cross 126,  136 


I 


STAMES  AND  ADDRESSES  OF  ATTORNEYS 

■Attorney  for  Appellant: 

LAUOHLIN  E.  WATERS, 

U.  S.  Attorney, 

600  Federal  Building, 
Los  Angeles  12,  California. 

ittoi*ney  for  Appellee : 

KATHLEEN  PARKER, 

350  North  Sycamore  Avenue, 
Los  Angeles  36,  California. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division 

No.  14963-T 

QUAN  YOKE  FONG, 

Plaintiff, 

vs. 

DEAN  ACHESON,  as  United  States  Secretary  of 
State, 

Defendant. 

PETITION    TO   ESTABLISH   NATIONALITY 
OF   THE    UNITED    STATES   PURSUANT 
TO  SECTION  903,  TITLE  8,  U.S.C.A. 
Comes  now  the  plaintiff  above  named,  and  for 

cause  of  action  alleges  as  follows : 

I. 

That  plaintiff  was  born  on  Februaiy  13,  1930 
(CR  19-1-15)  at  Kowkwong  City,  Kwangtung, 
China. 

II. 

That  plaintiff*  is  the  son  of  Quan  Lun  Hong,  also 
known  as  Tommy  Quan,  a  citizen  of  the  United 
States,  now  residing  in  Los  Angeles,  California ;  that 
said  Quan  Lun  Hong,  also  known  as  Tommy  Quan, 
was  married  to  Gee  Bo  Yoke,  in  Ping  On  Village, 
Kowkwong,  China,  on  or  about  July  29,  1921 
(CR  10-6-25)  ;  that  plaintiff  is  the  lawful  issue  of 
said  marriage;  that  Quan  Lun  Hong,  also  know^n 
as  [2*]  Tommy  Quan,  was  a  citizen  of  the  United 


*Pag8  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 


4  John  Foster  Dulles,  etc.  IJ 
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States  at  the  time  of  plaintiff's  birth  and  has  livedo 
and  resided  in  the  United  States  since  May,  1915,  at 
which  time  said  Quan  Lun  Hong,  also  known  asfi 
Tommy  Quan,  was  admitted  to  the  United  States! 
])y  the  United  States  Immigration  and  Naturaliza^ 
tion  Service  as  a  citizen  of  the  United  States;  that 
plaintiff's  father,  Qiian  Lim  Hong,  also  known  as. 
Tommy  Quan,  resides  in  the  City  of  Los  Angelesy. 
County  of  Los  Angeles,  State  of  California;  thatj 
plaintiff  claims  residence  in  said  City  of  Los  An-| 
,2;eles.  State  of  California,  the  home  of  plaintiff's, 
father  and  in  the  jurisdiction  of  this  Court ;  that 
because  of  his  birth  as  above  alleged,  plaintiff  claims 
to  be  a  citizen  of  the  United  States  pursuant  to  Sec- 
tion 1993,  Revised  Statutes  of  the  United  States, 
and  entitled  to  the  rights  and  privileges  of  a  citizen 
of  the  United  States,  including  the  right  to  enter 
and  remain  in  the  United  States  as  a  citizen  thereof. 

TIL 

That  plaintiff  heretofore  filed  an  application  for 
an  American  passport  or  other  travel  document  as 
a  citizen  of  the  United  States  with  the  American 
Consulate  General  at  Hong  Kong,  China,  an  agency 
of  the  United  States  State  Department,  and  under 
the  jurisdiction,  management  and  direction  of  de- 
fendant. Dean  Acheson,  Secretary  of  State  of  the 
United  States,  for  the  purpose  of  traveling  to  the 
United  States  to  join  his  father,  Quan  Lun  Hong, 
also  known  as  Tommy  Quan,  at  the  family  home 
provided  by  his  said  father  in  Los  Angeles,  Califor-' 
nia;  that  the  American  Consulate  General  at  Hong 
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.ong  has  refused  to  issue  to  plaintiff  the  passport 
iplied  for,  thereb}^  denying  plaintiff's  American 
tizenship  and  his  rights  and  privileges  as  a  citi- 
;n  of  the  United  States. 

IV. 

That  plaintiff  has  at  all  times  herein  mentioned 
aimed  [3]  and  now  claims  the  right  and  privilege 
1  a  national  of  the  United  States  of  America  to 
iter,  stay  and  remain  and  reside  permanently  in 
e  United  States  as  a  citizen  thereof,  but  that  the 
id  defendant  has  denied  and  continues  to  deny 
ch  rights  and  privileges  to  the  plaintiif  upon 
e  ground  that  he  is  not  a  national  of  the  United 
:ates. 

V. 
That  plaintiff  having  been  denied  his  rights  as 
srein  above  alleged,  now  brings  this  action  in  good 
ith  pursuant  to  the  provisions  of  Section  903, 
Ltle  8,  U.S.C.A.,  also  known  as  Section  503  of  the 
ationality  Act  of  1940. 

Wherefore,  plaintiff  respectfully  prays  that 
dgment  of  this  Honorable  Court  be  entered  de- 
aring  him  to  be  a  national  of  the  United  States 
id  entitled  to  the  rights  and  privileges  of  a  citi- 
n  of  the  United  States,  and  for  such  other  and 
rther  relief  as  to  the  Court  may  seem  just  and 
•oper. 

/s/  KATHLEEN  PARKER, 
Attorney  for  Plaintiff. 

[Endorsed]:    Filed  December  23,  1952.  [4] 
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[Titlo  of  District  Court  and  Cause.] 

ANSWER 

! 

Comes  Now  the  defendant,  Dean  Acheson,  a.j 
United  States  Secretary  of  State,  by  and  througl 
his  attorneys,  Walter  S.  Binns,  United  States  Ati 
torney  for  the  Southern  District  of  California 
Clyde  C.  Downing  and  Leila  F.  Bulgrin,  Assistantl 
United  States  Attorney  for  the  Southern  Distric 
of  California,  and  in  answer  to  plaintitf's  petitioij 
on  file  herein,  admits,  denies  and  alleges  as  follows 

I. 

Answering  Paragraph  1,  the  defendant  alleges  h 
is  without  Iviiowledge  or  information  sufficient  i\ 
forai  a  belief  as  to  the  truth  or  falsity  of  the  alle 
gations  contained  in  said  Paragraph,  and  therefor 
denies  generally  and  specifically  every  i:)art  thereol 

II. 

Answering  Paragraph  II,  the  defendant  denie 
that  Quan  Lun  Hong,  also  known  as  Tommy  Quar^ 
was  at  any  time  a  citizen  of  the  United  States,  o 
that  he  was  admitted  to  the  United  States  at  an; 
time  as  a  citizen  by  the  United  States  [5]  Immigraj 
tion  and  Naturalization  Service.  { 

Further  answering  Paragraph  II,  the  defendan 
alleges  that  he  is  without  knowledge  or  informatioi 
sufficient  to  form  a  belief  as  to  the  truth  or  falsit;, 
of  all  other  allegations  contained  in  said  Paragrapl 
and  therefore  denies  generally  and  specifically  th 
same  and  every  part  thereof. 
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III. 

Answering  Paragraphs  III,  lY  and  V,  the  de- 
»ndant  denies  generally  and  specifically  each  and 
^ery  allegation  contained  therein. 

Further  answering  said  Paragraphs,  defendant 
mies  that  the  plaintiff  is,  or  ever  has  been,  a  citi- 
sn  of  the  United  States,  or  entitled  to  any  rights 
'  privileges  as  such. 

or  a  Further,   Second  and   Separate   Defense  to 
Plaintiff's  Petition,  Defendant  Alleges: 

I. 

The  petition  of  plaintiff  herein  fails  to  state  a 
aim  upon  which  relief  can  be  granted. 

Wherefore,  defendant  prays  for  a  judgment  dis- 
issing  said  petition  and  denying  the  relief  prayed 
»r  therein. 

WALTER  S.  BINNS, 

United  States  Attorney; 

CLYDE  C.  DOWNING, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  LEILA  P.  BULGRIN, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :     Filed  April  8,  1953.  [6] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
MARCH  21,  1955 

Young  John,  et  al.  vs.  John  Foster  Dulles,  ete.- 

No.  13,690-HW  Civil. 
Chin  Wah  Ben,  et  al.  vs.  John  Foster  Dulles,  etc.-^ 

No.  14,820-HW  Civil. 
Lee    Suie    Wah    vs.    John    Foster    Dulles,    etc.-ji 

No.  14,962-HW  Civil. 
Quan  Yoke   Fong  vs.   John  Foster   Dulles,   etc.- 

No.  14,963-HW  Civil. 
Joy    Fook    Look    vs.   John    Foster    Dulles,    etc- 

No.  14,972-HAV  Civil. 
Horn    Ing   Chuey   vs.   John   Foster   Dulles,    etc.-j. 

No.  14,975-HW  Civil. 
Lew   Yook   Kong   vs.    John   Foster   Dulles,   etc.-j 

No.  15,003-HW  Civil. 
Fong    Nai    Lap    vs.    John    Foster    Dulles,    etc.-) 

No.  15,005-HW  Civil. 
Chan  Wah  Bok,  etc.,  vs.  John  Foster  Dulles,  etc.-| 

No.  15,006-HW  Civil. 
Hon.  Harry  C.  Westover,  District  Judge. 
Proceedings : 

For  further  proceedings.    (Same   order  in  eac 
case) : 

It  Is  Ordered  that  cause  is  continued  to  July  1' 
1955,  10  a.m.,  for  setting  for  trial. 

EDMUND  L.  SMITH, 
Clerk.  [7] 
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ritle  of  District  Court  and  Cause.] 

[OTION  TO  REQUIRE  PARTIES  TO  FUR- 
NISH BLOOD  SAMPLE  AND  UNDERGO 
BLOOD  TESTS 

Defendant  moves  the  Court,  as  authorized  by  Rule 
)  of  the  Federal  Rules  of  Civil  Procedure,  for  an 
rder  requiring  Quan  Yoke  Fong,  plaintiff  in  the 
)ove-entitled  action,  to  appear  at  Hong  Kong, 
.C.C.,  at  such  time  and  place  or  places  and  to  such 
tiysician  or  other  persons  to  be  designated  by  the 
ourt,  and  there  to  furnish  and  permit  such  physi- 
an  or  other  persons  to  take  a  sample  or  samples  of 
s  blood  in  sufficient  quantities  so  that  such  blood 
ay  be  transported  to  the  United  States  of  Amer- 
a  and  there  be  examined  and  tested  by  a  physician, 
amatol ogist,  serologist,  or  other  person  for  blood 
'ouping  and  type ; 

Defendant  further  moves  the  Court  for  an  Order 
quiring  Quan  Lun  Hong  and  Gee  Bo  Yoke,  al- 
ged  father  and  mother  respectively,  of  plaintiff,  to 
Dpear  at  Los  Angeles,  California,  at  such  time  and 
ace  or  places  and  to  such  physician  or  other  per- 
»ns  to  be  designated  by  the  Court,  and  there  to  have 
leir  blood  tested  by  said  physician  or  other  persons 
ir  blood  grouping  and  type;  and  that  defendant 
ive  such  other,  further,  and  different  relief  as  may 
'  proper. 

This  Motion  is  based  upon  and  will  be  presented 
3on  the  Affidavit  of  James  R.  Dooley  annexed 
ireto,  these  Motion  papers  and  Memorandum  of 
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Ill 

Points  and  Authorities  in  Support  Thereof,  to- 
gether with  all  of  the  pleadings,  papers,  records  anci 
documents  on  file  herein. 

Dated:  This  6th  day  of  May,  1955.  | 

LAUGHLIN  E.  WATERS, 

U.  S.  Attorney; 

MAX  F.  DEUTZ,  1 

Asst.  U.  S.  Attorney,  ! 

Chief  of  Civil  Division ; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 


AFFIDAVIT  IN  SUPPORT  OF  MOTION  TCJI 
REQUIRE  PARTIES  TO  FURNISB 
BLOOD  SAMPLE  AND  UNDERGO  BLOOL 

TESTS 

United  States  of  America, 
Southern  District  of  California — ss. 

James  R.  Dooley,  being  first  duly  sworn,  deposes 
and  says: 

1,  That  he  is  an  Assistant  United  States  Attor- 
ney for  the  Southern  District  of  California,  andj 
one  of  the  attorneys  for  the  defendant  in  the  above- 
entitled  cause; 

2.  That  said  cause  is  an  action  for  declaration 
of  nationality  under  Section  503  of  the  Nationality 
Act  of  1940,  54  Stat.  1171,  8  U.S.C.A.  Section  903: 
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3.  That  tlie  physical  condition  of  the  plaintiff 
Qcl  that  of  his  alleged  parents  is  in  controvers}^  in 
le  above-entitled  cause,  since  records  in  possession 
I  defendant  show  and  defendant  contends  that  the 
lood  group  of  plaintitf  is  incompatible  with  that 
f  his  alleged  parents ; 

4.  That  this  Court  should  order  plaintiff  to  fur- 
ish  a  sample  or  samples  of  his  blood,  and  should 
irther  order  plaintiff's  alleged  parents  to  have 
leir  blood  tested,  for  the  reason  that  evidence  of 
hether  said  plaintiff's  blood  is  compatible  with 
lat  of  his  alleged  parents  is  essential  to  a  determi- 
ation  of  plaintiff's  claim  to  nationality  of  the 
^nited  States;  since  said  plaintiff  acquired  citizen- 
lip,  if  at  all,  through  his  alleged  father  by  virtue 
e  Section  1993  of  the  Revised  Statutes  of  the 
United  States  as  amended. 

5.  That  upon  information  and  belief  plaintiff  is 
ow  residing  in  Hong  Kong,  B.C.C.,  the  Secretary 
f  State  having  refused  to  furnish  said  plaintiff  a 
^rtificate  of  identity  to  travel  to  the  United  States 
ursuant  to  the  discretion  conferred  upon  said  Sec- 
Btary  [11]  by  Section  503  of  the  Nationality  Act 
f  1940 ;  and  that  said  plaintiff  will  not  be  permitted 
)  travel  to  the  United  States  prior  to  the  trial  of 
lis  cause. 

6.  That  upon  information  and  belief,  the  alleged 
arents  of  plaintiff  are  now  residing  within  the 
iouthem  District  of  California,  Central  Division, 
nd  within  the  jurisdiction  of  this  Court. 

/s/  JAMES  R.  DOOLEY. 
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Subscribed  and  sworn  to  before  me  tliis  6th  daj| 

May,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk,  IT.  S.  District  Court,   Southern  District  ol 
California, 

By  /s/  CHARLES  E.  JONES, 
Deputy.  [12] 


*     *     * 


A  proposed  Order  setting  forth  suggested  detail? 
of  obtaining  a  sample  or  samples  of  plaintiff's  blooc 
and  transporting  it  to  the  United  States  for  exami 
nation  and  testing,  and  setting  forth  details  con^ 
ceming  the  blood  testing  of  plaintiff's  alleged  par- 
ents will  be  presented  to  the  Court  when  this  Mo- 
tion comes  on  for  hearing. 

Respectfully  submitted, 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :     Filed  May  6,  1955.  [13] 
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"Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Defendant  above  named,  by  and  through  the  un- 
Lersigned,  moves  the  Coui-t  to  dismiss  the  within- 
ction  pursuant  to  Rule  12(b)  (1)  (6)  and  Rule 
2(h),  Federal  Rules  of  Civil  Procedure,  on  the 
oil  owing  grounds : 

1.  This  Court  lacks  jurisdiction  over  the  subject 
aatter  of  the  instant  action. 

2.  The  Complaint  on  file  herein  fails  to  state  a 
laim  upon  which  relief  can  be  granted. 

This  Motion  is  based  upon,  and  will  be  presented 
pon,  the  affidavit  of  James  R.  Dooley,  attached 
ereto  as  Exhibit  A,  the  certified  passport  file  of 
juan  Yoke  Fong,  which  will  be  offered  in  evidence 
dien  this  Motion  comes  on  for  hearing,  a  certified 
tatement  prepared  by  the  Department  of  State 
oncerning  the  processing  of  applications  in  Hong 
[ong,  B.C.C.,  which  will  be  offered  in  evidence 
rhen  this  Motion  comes  on  for  hearing,  these  Mo- 
Lon  papers  and  Memorandum  of  Points  and  Au- 
tiorities  in  Support  thereof,  together  with  all  the 
ecords,  files,  pleadings,  papers  and  documents  on 
le  herein. 

Dated :  This  6th  day  of  May,  1955. 

LAUCIHLIN  E.  WATERS, 
United  States  Attorney; 
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MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 


EXHIBIT  A 

Affidavit  of  James  R.  Dooley 

United  States  of  America, 
Southern  District  of  California — ss. 

James  R.  Dooley,  being  first  duly  sworn,  deposes 
and  says: 

1.  That  he  is  an  Assistant  United  States  Attor 
ney  in  the  office  of  Laughlin  E.  Waters,  Unite 
States  Attorney  for  the  Southern  District  of  Call 
fornia,  and  as  such  is  in  charge  of  the  files  in  sal 
office  pertaining  to  the  above-captioned  matter. 

2.  That  among  the  aforementioned  files  of  whichj 
affiant  is  in  charge  are  certain  documents,  duly  cer 
titled  under  seal  of  the  Department  of  State  con- 
stituting the  passport  file  in  the  case  of  Quan  Yoke 
Fong,  plaintiff  herein, 

3.  That  said  passport  file  in  the  case  of  Qur.ii 
Yoke  Fong  discloses  the  following: 

a.  That  on  May  13,  1952,  plaintiff  executed  an 
application  for  passport  before  Frank  J.  Haughey, 
Vice  Consul  of  the  United  States  at  Hong  Kongj 
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B.C.C.,  in  which  he  claimed,  to  be  a  citizen  of  the 
Jnited  States,  and  in  which  he  sought  a  passport  to 
ravel  to  the  United  States. 

b.  That  on  November  5,  1952,  William  A.  Mucci, 
^.merican  Vice  Consul  at  Hong  Kong,  B.C.C.,  rec- 
>mmended  that  the  Department  of  State  disapprove 
)laintiff's  application  for  passport,  and  that  on  the 
ame  date  said  recommendation  was  concurred  in  by 
I.  E.  Montamat,  American  Consul. 

c.  That  by  Cable  No.  A-463,  dated  January  6, 
953,  the  Passport  Office,  Department  of  State,  in- 
tructed  the  Ameiican  Consulate  General,  Hong 
^ong,  B.C.C.,  that  the  passport  application  of 
(laintiff  was  disapproved. 

d.  That  said  passport  file  does  not  show  a  dis- 
pproval  of  [21]  plaintiff's  application  for  passport 
irior  to  January  6,  1953. 

/s/  JAMES  R.  DOOLEY. 

Subscribed  and  sworn  to  before  me,  this  6th  day 
f  May,  1955. 

[Seal]  EDMUND  L.  SMITH, 

ylerk,  U.  S.  District  Court,  Southern  District  of 
California, 

By  /s/  CHARLES  E.  JONES, 
Deputy. 

Affidavit  of  Service  hy  Mail  Attached. 
[Endorsed] :     Filed  May  6,  1955.  [22] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
MAY  16,  1955 

Hon.  Harry  C.  Westover,  District  Judge. 

Proceedings : 

For  hearing  (1)  motion  of  defendant,  filed  May  6,' 
1955,  to  dismiss;  (2)  motion  of  defendant,  filed  May 
6,  1955,  to  require  the  parties  to  furnish  samples  ol 
their  blood  and  undergo  blood  tests. 

Attorney  Dooley  argues  in  support  of  said  mo 
tions. 

Attorney  Parker  makes  a  statement. 

Court  Orders  motion  (1)  of  defendant  to  dismiss 
Denied. 

Deft 's  Ex.  A  and  B  are  admitted  in  evidence. 

Court  Orders  motion  (2)  of  defendant  Granted 

It  Is  Ordered  that  trial  is  set  for  May  31,  1955' 
10  a.m. 

EDMUND  L.  SMITH, 
Clerk.  [24] 


[Title  of  District  Court  and  Cause.] 

ORDER  REQUIRING  PARTIES  TO  FURNISI 
BLOOD  SAMPLE  AND  UNDERGO  BLOOI 
TESTS 

The  above-entitled  matter  came  on  for  hearing 
upon  defendant's  Motion  to  Require  Parties  to  Fur 
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dsh  Blood  Sample  and  Undergo  Blood  Tests  on 
lay  16,  1955,  in  the  above-entitled  Court  before  the 
lonorable  Harry  C.  Westover,  Judge  Presiding, 
he  plaintiff  being  represented  by  his  attorney, 
[Kathleen  Parker,  and  the  defendant  being  repre- 
ented  by  his  attorneys,  Laughlin  E.  Waters, 
Inited  States  Attorney;  Max  F.  Deutz  and  James 
I.  Dooley,  Assistant  United  States  Attorneys,  by 
ames  R.  Dooley;  and  the  Couii  having  considered 
efendant's  Motion,  the  x\ffidavit  of  James  R. 
)oole3^  annexed  thereto,  together  with  all  of  the 
leadings,  papers,  records,  documents  and  proceed- 
Qgs  in  this  cause;  and  it  appearing  to  the  Court 
tiat  plaintiff  should  be  required  to  furnish  a  sam- 
ile  or  samples  of  his  blood  and  that  the  alleged  par- 
nts  of  plaintiff*  should  be  required  to  undergo 
lood  tests,  since  evidence  of  whether  plaintiff's 
lood  is  compatible  with  that  of  his  alleged  parents 
3  essential  to  a  determination  of  his  claim  to  nation- 
lity  of  the  [25]  United  States ;  and  it  appearing  to 
he  Court  that  plaintiff  is  now  residing  in  Hong 
^ong,  B.C.C.,  and  that  plaintiff'  will  not  be  able  to 
ravel  to  the  United  States  prior  to  the  trial  of  this 
ause;  and  it  further  appearing  to  the  Court  that 
(laintiff's  alleged  parents  are  now  residing  within 
he  Southern  District  of  California,  Central  Divi- 
ion,  and  within  the  jurisdiction  of  this  Court,  and 
:ood  cause  appearing  therefor; 

Now,  Therefore,  It  Is  Ordered: 

1.     That  plaintiff,  Quan  Yoke  Fong,  present  him- 
self on  the  9th  day  of  June,  1955,  at  10:00  o'clock 
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a.m.,  at  the  office  of  the  American  Consulate  Gen-! 
eral,  580  Garden  Road,  Hong  Kong,  B.C^C.,  where 
he  \vi]l  be  directed  to  the  office  of  "Dr.  L.  T.  Kide,| 
Vice  Chancellor,  Hong  Kong  University,  and  there|i 
to  furnish  and  permit  said  doctor  to  take  a  saroplei 
or  samples  of  his  blood  in  sufficient  quantities  so[ 
that  such  blood  may  be  transported  to  the  West 
Coast  Medical  Laboratories,  610  South  Broadway,. 
Los  Angeles,  California,  for  examination  and  testincj 
for  bhiod   grouping   and   type;   and   that   plaintiff 
identify  himself  at  the  time  a  sample  or  samp](  ^- 
of  his  blood  is  taken  by  acknowledging  in  writing 
that  he  has  presented  himself  as  ordered  by  this 
Court. 

2.  That  in  the  event  plaintiff  has  not  received 
notice  of  this  Order  by  the  9th  day  of  June,  1955, 
that  plaintiff  then  present  himself  at  the  time  and 
place  as  aforesaid  on  the  16th  day  of  June,  1955. 

3.  That  Quan  Lun  Hong  and  Gee  Bo  Yoke,  al- 
leged father  and  mother,  respectively,  of  plaintiff, 
present  themselves  on  the  9th  day  of  June,  1955,  at 
10:00  o'clock  a.m.,  at  West  Coast  Medical  Labora- 
tories, 610  South  Broadway,  Suite  713,  Los  Angeles, 
California,  and  there  to  permit  Albert  L.  Blifeld,  a 
clinical  laboratory  technician  licensed  by  the  State! 
of  California,  or  other  qualified  official,  agent,  or 
employee  of  said  laboratories,  to  test  their  blood  fcv 
grouping  and/or  type ;  and  that  the  alleged  parents 
of  [26]  plaintiff  identify  themselves  at  the  time  of 
such   testing   by    furnishing   their   names   and   ad- 
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resses  and  by  acknowledging  in  writing  that  they 
re  presenting  themselves  pursuant  to  this  Order. 

4.  That  counsel  for  plaintiff  notify  plaintiff  and 
is  alleged  parents  of  the  contents  of  this  Order 
ith  all  possible  dispatch  and  request  that  plaintiff 
id  his  alleged  parents  present  themselves  at  the 
ispective  times  and  places  as  aforesaid. 

5.  That  counsel  for  defendant  send  a  copy  of  this 
rder  to  the  American  Consulate  General,  Hong 
^ong,  B.C.C.,  and  request  that  a  copy  of  said  Order 
^  seized  upon  the  plaintiff  by  a  consular  official. 

Dated :  This  10th  day  of  May,  1955. 

/s/  HARRY  C.  WESTOVER, 

Judge,  U.  S.   District  Court. 

Approved  as  to  form: 

/s/  KATHLEEN    PARKER, 
Attorney  for  Plaintiff. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  May  17,  1955.  [27] 
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quence,  affiant  was  unable  to  test  this  blood  sample 
for  blood  grouping  or  type. 

4.  That  affiant  has  recentl}^  examined  several 
blood  samples  shipped  from  Hong-  Kong,  B.C.O.,] 
and  in  all  cases  except  the  sample  mentioned  above, 
and  a  sample  in  the  case  of  Young  John,  has  found 
the  blood  samples  in  good  condition,  and  has  tested 
these  samples  for  grouping  and  type ;  and  that  affi- 
ant is  at  a  loss  to  understand  why  the  blood  sam- 
ples in  the  cases  of  Quan  Yoke  Fong  and  Young 
John  had  hemolyzed  and  could  not  be  tested. 

5.  That  on  June  9,  1955,  affiant  tested  for  group! 
ing  and  type  the  blood  of  Quan  Lun  Hong  and  Gee 
Bo  Yoke,  who  I  am  informed  are  the  alleged  parents 
of  Quan  Yoke  Fong.  [31] 

/s/  ALBERT  L.  BLIFELD, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  July,  1955. 

[Seal        /s/  JAMES  R.  DOOLEY, 
Notary  Public. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :     Filed  July  1,  1955.  [32] 


vs.  Qumi  Yoke  Fang  %\ 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  QUAN  LUN  HONG 

5tate  of  California, 
2!ounty  of  Los  Angeles — ss. 

Quan  Lun  Hong:,  being  duly  sworn,  deposes  and 
;ays : 

That  he  resides  at  1600  Boylston,  Los  Angeles, 
California,  and  is  a  citizen  of  the  United  States; 
ihat  he  is  the  father  of  Quon  Yoke  Foi^g,  the  plain- 
ift'  herein. 

That  in  compliance  with  the  order  of  this  Court, 
iffiant  and  his  wife.  Gee  Bo  Yoke,  submitted  to  a 
)lood  test ;  that  affiant  mailed  to  his  son,  Quan  Yoke 
^ong,  a  copy  of  the  order  of  this  Court  directing 
aid  Quan  Yoke  Fong  to  submit  to  a  blood  test;  that 
hereafter,  affiant  and  his  wife  received  a  letter, 
iated  June  17,  from  Quan  Yoke  Fong,  said  letter 
leing  written  and  signed  in  the  handwriting  of  said 
Juan  Yoke  Fong,  stating  that  he  had  been  to 
he  [36]  American  Consulate,  had  submitted  to  the 
ilood  test  and  had  paid  Dr.  Eiic  Vio  the  sum  of 
1256.00  Hong  Kong  currency  and  $4.00  United 
states  currency ;  that  said  letter,  together  w^ith  a  cer- 
ified  translation  thereof  is  attached  hereto,  marked 
exhibit  "A." 

That  upon  receipt  of  said  letter,  affiant  wrote  his 
on,  Quan  Yoke  Fong,  requesting  him  to  obtain  a 
tatement  from  said  doctor  as  to  the  sum  paid  him 
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in  connection  with  the  blood  test;  that  thereafter,! 
affiant  and  his  wife  received  a  letter  dated  July  6,' 
from  Quan  Yoke  Fong,  which  letter  was  written  and 
signed  in  the  handwriting  of  Quan  Yoke  Fong,  with; 
which  w^as  enclosed  an  itemized  statement  totaling; 
$256.00  on  the  letterhead  of  Dr.  Eric  Vio,  together 
with  a  receipt  in  the  amount  of  $108.40;  that  said 
letter,  together  with  the  statment  and  receipt,  are 
attached  hereto,  marked  Exhibit  '^B." 

/s/  QUAN  LUN  HONG. 

Subscribed  and  sworn  to  before  me  this  16th  dayl 
of  July,  1955. 

[Seal]        /s/  BILLY  W.  LEW, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  commission  expires  Feb.  7,  1959.  [37] 


EXHIBIT  ^'A"-2 

Dear  Father  and  Mother: 

I  have  received  the  documents  you  sent  me  last 
week.  Please  do  not  w^orry  about  it.  I  have  beenj 
to  the  American  Consulate  to  take  care  of  things  and' 
have  followed  their  order  of  procedure.  They  have 
already  took  a  sample  of  my  blood  and  send  it  tc 
the  United  States.  A  fee  of  $256.00   (Hong  Kongi 
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urrency)  and  $4.00  (U.  S.  currency)  was  paid  to 
)r.  Eric  Vio.  I  hope  to  be  able  to  go  over  soon, 
business  is  slow.  How  is  Brother  Hang  Fong  doing 
II  school?  Please  let  me  know.  I  am  in  good  health 
nd  hope  both  of  you  and  brother  would  take  good 
are  of  yourselves.  , 

Your  son, 

/s/  YOKE  FONG. 

une  17  Evening 

This  is  a  true  and  correct  translation  of  a  letter 
ent  by  Yoke  F.  Kwan,  3  Cheong  Ming  Street,  Race 
;Ourse,  Hong  Kong,  to  Mrs.  Thomas  Quan,  1600  N. 
^oyleston  Street,  Los  Angeles  12,  California,  post- 
larked  "Kowloon,  Hong  Kong,  18  June,  1955." 

/s/  BILLY  W.  LEW. 

Subscribed  and  sworn  to  before  me  this  8th  day 
f  July,  1955. 

[Seal]        /s/  ALBERT  L.  HING, 
Notary  Public,  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  commission  expires  August  26,  1955.  [39] 
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EXHIBIT  ''B"-2 
[Letterhead] 

Dr.  Eric  Vio      Dr.  J.  Carey-Hughes      Dr.  J.  M.  Pari 

[Addresses,  etc.] 

Mr.  Quan  Yoke  Fong 


To 


Messrs.  Deacons  (Solicitor- 
Mr.  Armstrong)    HK  $100.0C 

Pan  American  Airways  HK  $  41.6C 

Stamp  duty  HK  $     6.0C 

Dr.  E.  Vio  HK  $108.4(1 


HK  $256.0C| 


Also  US  $4.00  for  the  American  Consulate  Gen- 
eral for  fixing  the  documents. 

Total :  HK  $256.00  and  US  $4.00. 

[Receipt] 

Drs.  Eric  Vio,  J.  Carey-Hughes  &  J.  ]\I.  Park 

No.  00449; 

6th  July,  1955.; 

Received  from  Mr.  Quan  Yoke  Fong,  the  sum  of 
Dollars  One  Hundred  and  Eight  and  Cents  Forty.! 
For   Professional   Services,   etc.,   rendered   as   per' 

Bill  No 

$108.40. 

/s/  [Indistinguishable.] 

[Fifteen  cent  Hong  Kong  Stamp  dated  6/7/55  at- 
tached.] [42] 
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EXHIBIT  ''B"-3 
3ear  Father  and  Mother: 

I  have  received  your  letter  and  $200.00  yesterday. 
Will  you  please  don't  worry  about  it.  I  am  including 
L  receipt  which  is  given  by  the  doctor  who  took  a 
ample  of  my  blood  last  time.  I  wish  I  can  go  over 
oon.  On  your  last  letter  stated  that  the  younger 
>rother  is  on  summer  vacation  for  over  a  week  al- 
•eady.  Will  you  please  don't  let  him  waste  all  valu- 
ible  time,  keep  him  review  his  lesson  always.  I  am 
Iso  review  my  lessons  very  often  in  Hong  Kong, 
low  are  you  in  the  States  ?  Hoping  you  let  me  know 
nore  about  you. 

Your  son, 

/s/  YOKE  FONG. 

July  6. 

This  is  a  true  and  correct  translation  of  a  letter 
ent  by  Yoke  Fong,  South  East  Asia  Film  Co.,  580A 
Nathan  Road,  5th  fl.  Kowloon,  to  Mr.  and  Mrs. 
!^homas  Quan,  1600  N.  Boylston  Street,  Los  An- 
;eles  12,  California,  U.S.A.,  postmarked  "Yau  Ma 
:i.  Hong  Kong,  July  7,  1955." 

/s/  HIT  AN  LIN  CHENG. 

Subscribed  and  sworn  to  before  me  this  16th  day 
>f  July,  1955. 

[Seal]        /s/  BILLY  W.  LEW, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  commission  expires  Feb.  7,  1959. 

[Endorsed] :     Filed  July  18,  1955.  [43] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
JULY  18,  1955 

Hon.  Harry  C.  Westover,  District  Judge. 

Proceedings : 

For  hearing  motion  of  defendant,  filed  July  1, 
1955,  for  supplemental  order  to  require  plaintiff  to 
furnish  blood  sample. 

Each   of  Attorneys   Davis   and   Parker,   respec4 
tively,  makes  a  statement. 

It  Is  Ordered  that  cause  as  to  said  motion  stand 
Submitted. 

JOHN  A.  CHILDRESS, 
Clerk.  [44] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America, 
Southern  District  of  California — ss. 

James  R.  Dooley  being  first  duly  sworn,  deposesi 

and  says:  ■ 

1.  That  he  is  an  Assistant  United  States  Attor- 
ney in  the  office  of  Laughlin  E.  Waters,  United 
States  Attorney  for  the  Southern  District  of  Cali- 
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ornia,  and  as  such  is  in  charge  of  the  files  in  said 
ffice  pertaining  to  the  above-captioned  matter. 

2.  That  on  July  19,  1955,  the  said  United  vStates 
attorney  for  the  Southern  District  of  California 
ent  a  telegram  to  the  Department  of  Justice,  Wasli- 
iigton,  D.  C,  requesting  that  arrangements  be  made 
0  reimburse  the  above-named  plaintiff,  and  other 
ilaintift's,  for  expenses  incurred  by  them  in  furnish- 
ng  blood  samples  pursuant  to  Court  order. 

3.  That  on  July  21,  1955,  the  said  United  States 
Lttorney  sent  a  letter  to  the  Department  of  Justice, 
Vashington,  D.  C,  [45]  requesting  that  arrange- 
lents  be  made  to  reimburse  the  above-named  T)lain- 
iff,  and  other  plaintilfs,  for  expenses  incurred  by 
tiem  in  furnishing  blood  samples  pursuant  to  Court 
rder. 

4.  That  on  July  27,  1955,  there  was  received  in 
ie  office  of  the  United  States  Attorney  for  the 
outhern  District  of  California  from  the  Depart- 
lent  of  Justice,  Washington,  D.  C,  a  telegram, 
Inch  read  as  follows: 

"Litigator  July  21  Young  John  et  al  v. 
Dulles,  Civil  No.  13690-HW.  Please  submit 
Form  25B  to  Mr.  Andretta  for  Authorization 
to  Reimburse  Phiintilfs  in  This  Case  and  in 
Quan  Yoke  v.  Dulles,  No.  14963-HW.  This  Pro- 
cedure Suggested  in  Other  Cases  of  Similar  Na- 
ture. State  Department  Arranging  for  Consul 
General  at  Hong  Kong  to  Forward  Bills  Di- 
rectly Your  Office  in  Future  Cases." 
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5.  That  Form  25B  is  the  standard  form  used  in 
the  Department  of  Justice  for  requesting  authori-i 
zation  to  incur  expenses  in  connection  with  litiga-i 
tion;  and  that  Mr.  S.  A.  Andretta  is  Administrativo 
Assistant  Attorney  General  to  whom  such  forms  are 
customarily  submitted. 

6.  That  the  United  States  Attorney  for  the 
Southern  District  of  California  has  submitted  to  the 
said  Mr.  S.  A.  Andretta  Form  25-B  in  connection 
with  the  expenses  incurred  by  plaintiff,  Quan  Yoke 
Fong,  in  the  amount  of  $256.00  Hong  Kong  currency 
and  $4.00  U.  S.  currency,  and  affiant  knows  of  no 
reason  why  plaintiff  should  not  eventually  be  reim- 
bursed for  these  expenses. 

7.  That  on  August  12,  1955,  there  was  received 
in  the  office  of  the  United  States  Attorney  for  the 
Southern  District  of  [46]  California  a  telegram 
from  the  American  Consulate  General,  Hong  Kong, 
B.C.C.,  stating  that  a  blood  sample  of  Quan  Yoke 
Fong  was  arriving  at  Los  Angeles  on  August  15, 
1955. 

8.  That  affiant  checked  with  West  Coast  Medical 
Laboratories  on  August  15,  1955,  and  a  blood  sam- 
ple of  Quan  Yoke  Fong  was  received  by  said  es- 
tablishment on  August  15,  1955.  That  affiant  was  in- 
formed by  West  Coast  Laboratories  on  August  16, 
1955,  that  this  blood  sample  had  been  tested  for 
grouping  and  type. 

9.  That  affiant  does  not  know  the  reason  or  cir- 
cumstances under  which  the  blood  sample  of  Quan 
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Yoke  Fong,  which  was  received  by  West  Coast  Med- 
ical Laboratories  on  August  15,   1955,  was  taken. 

/s/  JAMES  R.  DOOLEY. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  August,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk,  V.  S.  District  Court,  Southern  District  of 
California. 

By  /s/  WAYNE  E.  PAYNE, 
Deputy. 

[Endorsed]:     Filed  August  16,  1955.   [47] 


'Title  of  District  Court  and  Cause.] 

MEMORANDUM 

This  action  was  filed  on  December  22,  1952.  At 
;he  time  the  petition  was  filed  plaintiff  was  in  Hong 
Kong,  and  defendant  refused  to  grant  plaintiff  a 
:ravel  document  to  enable  him  to  come  to  the  United 
states  to  testify  at  the  time  of  trial. 

On  May  6,  1955 — twenty-nine  months  after  the 
)etition  was  filed— defendant  filed  a  motion  to  re- 
luire  plaintiff  and  his  alleged  parents  to  furnish 
samples  of  blood  for  the  purpose  of  examination 
0  determine  whether  the  blood  of  plaintiff  was  com- 
patible with  that  of  the  asserted  parents.  On  motioji 
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being  heard,  this  Court  made  its  order  which  read! 
in  part  as  follows :  [48] 

"Now,  Therefore,  It  Is  Ordered: 

'^1.  That  plaintiff:*,  Quan  Yoke  Fong,  presen' 
himself  on  the  9th  day  of  June,  1955,  at  10 :00  o'cloct; 
a.m.,  at  the  office  of  the  American  Consulate  Gen- 
eral, 580  Garden  Road,  Hong  Kong,  B.C.C.,  when 
he  will  be  directed  to  the  office  of  Dr.  L.  T.  Ride 
Vice  Chancellor,  Hong  Kong  University,  and  there 
to  furnish  and  permit  said  doctor  to  take  a  samph 
or  samples  of  his  blood  in  sufficient  quantities  s( 
that  such  blood  may  be  transported  to  the  Wesi 
Coast  Medical  Laboratories,  610  South  Broadway 
Los  Angeles,  California,  for  examination  and  test 
ing  for  blood  grouping  and  type ;  *  *  * " 

Apparently  in  compliance  with  the  foregoing 
order  of  May  ]  7,  1955,  plaintiff  presented  himself  a 
the  office  of  the  American  Consulate  General,  58( 
Garden  Road,  Hong  Kong,  B.C.C.,  but  was  directec 
to  the  office  of  Dr.  Eric  Vio,  315  Hong  Kong  anc 
Shanghai  Bank  Building,  Hong  Kong,  China,  there 
to  submit  himself  for  the  purpose  of  giving  to  th( 
government  a  sample  of  blood  as  directed  by  orde] 
of  this  Court.  Plaintiff  was  required  to  pay  to  Dr 
Vio  $256.00,  Hong  Kong  cuiTency,  plus  $4.0{ 
American  currency  to  the  American  Consulate 
General. 

After  Dr.  Vio  took  the  sample  from  plaintiff  i 
was  shipped  to  the  West  Coast  Medical  Laborato 
ries,  Inc.,  in  Los  Angeles,  California,  but  upon  ex 
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imination  there  it  was  discovered  the  blood  sample 
lad  completely  hemolyzed.  Thereupon  the  govern- 
nent  i3resented  to  this  Court  a  motion  that  plain- 
iff  be  required  to  submit  himself  for  another  sam- 
)le  of  his  blood.  [49] 

When  the  government  made  its  original  motion 
'or  a  blood  sample,  the  Court  was  of  the  opinion 
hat  the  costs  entailed  would  be  borne  by  the  gov- 
irnment,  as  the  blood  sample  was  requested  by  de- 
endant.  Not  only  did  the  plaintiff  have  to  pay  the 
Loctor  for  taking  the  sample,  but  also  there  w^as  a 
harge  of  $4.00  American  money,  made  by  the 
American  Consulate  General  for  pre])aration  of 
he  necessary  documents  in  connection  therewith. 

The  government  failed  to  comply  with  the  order 
>f  Court  as  made.  The  order  definitely  specified  that 
>laintiff  was  to  present  himself  at  the  office  of  the 
American  Consulate  General,  and  there  he  was  to 
le  directed  to  the  office  of  Dr.  L.  T.  Ride,  Vice 
chancellor,  Hong  Kong  University,  w^ho  has  hereto- 
ore  obtained  blood  from  many  Chinese  applicants 
eeking  to  be  admitted  into  the  United  States  as 
hildren  of  American  citizens.  The  American  Con- 
ulate  General  evidently  directed  plaintiff  to  the 
ffice  of  Dr.  Vio — a  doctor  unknown  to  this  Court. 

If  Dr.  Vio  was  careless  or  negligent  in  taking  and 
hipping  the  blood  sample  in  question,  that  careless- 
less  or  negligence  cannot  be  imputed  to  plaintiff, 
or  plaintiff  complied  in  all  respects  with  the 
yourt's  order.  The  government  is  requesting  that 
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the  decision  of  this  case  be  delayed  for  some  months 
in  order  that  another  blood  sample  may  be  obtained. 

This  matter  has  been  pending  in  the  Court  since 
December,  1952.  Nearly  three  years  have  elapsed 
since  plaintiff  filed  his  action.  If  plaintiff  has  any 
legitimate  claim,  it  should  be  passed  upon.  It 
should,  in  fact,  have  been  passed  upon  before 
now.  [50] 

At  the  time  of  trial  the  mother  and  father  of 
plaintiff  appeared  in  Court,  and  each  testified  plain-; 
tiff  was  their  son.  Had  there  not  been  a  request  by 
defendant  that  plaintiff  and  the  parents  furnish  as 
blood  sample,  the  Court  would  have  rendered  judg 
ment  for  plaintiff  from  the  bench  at  the  conclusion 
of  the  trial,  as  the  testimony  of  a  mother  undoubt- 
edly is  the  best  evidence  obtainable  relative  to  the 
paternity  and  birth  of  her  child.  The  government 
filed  its  motion  requesting  blood  samples  just  prior 
to  trial. 

Judgment  at  the  time  of  trial  was  delayed  be- 
cause of  the  blood  sample  request.  The  matter  was 
submitted  to  the  Court  on  the  evidence  presented  at 
the  trial.  The  Court  is  satisfied  with  the  testimony 
of  the  witnesses  in  this  case,  which  testimony  in  the 
Court's  opinion  establishes  plaintiff's  claim  that  he 
is  the  son  of  an  American  citizen.  The  Court  does 
not  feel  constrained  to  continue  the  matter  further. 

The  motion  for  supplemental  order  relative  to 
furnishing  by  plaintiff  of  another  blood  sample  is 
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ienied,  and  the  Court  now  orders  judgment  in  favor 
3f  plaintiff. 

Dated  this  16th  day  of  August,  1955. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

[Endorsed]:     Filed  August  16,  1955.   [51] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
AUGUST  16,  1955 

Hon.  Harry  C.  Westover,  District  Judge. 

Proceedings : 

Filed  affidavit  of  respondent  re  blood  samples. 

Court  denies  U.  S.  Attorney's  motion  for  supple- 
mental order  and  finds  for  plaintiff;  attorney  for 
plaintiff  to  prepare  findings  and  judgment. 

JOHN  A.  CHILDRESS, 
Clerk.  [52] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS   OF  LAW 

The  above-entitled  cause  came  on  regularly  to  be 
heard  in  the  above-entitled  Court  on  June  1,  1955, 
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before  the  Honorable  Hariy  C.  Westover,  Judge j 
Presiding,  Kathleen  Parker  appearing  as  attorney) 
for  the  plaintiff,  Quan  Yoke  Fong,  and  Lauj^hlin  E. 
Waters,  United  States  Attorney,  and  Max  F.  Deutz,| 
Assistant  United  States  Attorney,  by  Janie^  R. 
Dooley,  Assistant  United  States  Attornej^,  appear-! 
ing  as  attorneys  for  defendant  John  Foster  Dulles, 
Secretary  of  State  of  the  United  States  of  America ; 
and  evidence,  both  oral  and  documentary,  having; 
been  introduced  and  the  cause  having  been  argued 
and  submitted  for  decision,  the  Court  now  makes  its; 
findings  of  fact  and  conclusions  of  law  as  fol- 
lows: [53] 

Findings  of  Fact 

I. 

That  f)laintiff,  Quan  Yoke  Fong,  was  born  on 
February  13,  1930  (CR  19-1-15)  at  Kowkwong  City, 
Kwangtung,  China. 

II. 

That  plaintiff's  father  is  Quan  Lun  Hong,  also 
known  as  Tommy  Quan ;  that  said  Quan  Lun  Hong 
is  a  citizen  of  the  United  States;  that  plaintiff's 
mother  is  Gee  Bo  Yoke;  that  plaintiff's  father, 
Quan  Lun  Hong,  married  said  Gee  Bo  Yoke  in  Pinp: 
On  Village,  Kowkwong,  China,  on  July  29,  1921 
(CR  10-6-25)  ;  that  plaintiff  is  the  lawful  issue  of 
said  marriage;  that  plaintiff's  father,  Quan  Lmi 
Hong,  was  a  citizen  of  the  United  States  at  the  time 
of  the  birth  of  plaintiff,  Quan  Yoke  Fong,  and  that 
said  Quan  Lun  Hong  lived  and  resided  in  the 
United  States  from  a  time  prior  to  the  date  of  plain- 
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tiff's  birth;  that  plaintiff's  place  of  residence  is  Los 
Angeles,  County  of  Los  Angeles,  State  of  California. 

III. 

That  defendant  John  Foster  Dulles  is  the  duly 
qualified  Secretary  of  State  of  the  United  States 
:)f  .\merica  and  is  executive  head  of  the  United 
States  Department  of  State  and  of  the  United 
States  Consular  Service. 

IV. 

That  plaintiff',  Quan  Yoke  Fong,  has  at  all  times 
lerein  mentioned  claimed  to  be  a  citizen  and  na- 
tional of  the  United  States  of  America,  and  cUiimed 
he  right  to  enter,  stay,  remain  and  reside  perma- 
lently  in  the  United  States  as  a  national  and  citizen 
:hereof ;  that  on  May  13,  1952,  plaintiff,  Quan  Yoke 
Fong,  executed  and  filed  with  the  American  Consul 
it  Hong  Kong,  B.C.C.,  China,  an  application  for  an 
American  passport;  that  prior  to  the  date  of  [54] 
■he  filing  of  the  complaint  herein  no  action  had  been 
aken  by  the  American  Consul  on  said  application ; 
hat  the  delay  in  acting  thereon  was  unreasonable 
md  the  failure  to  act  on  said  passport  application 
vithin  a  reasonable  time  w^as  a  denial  of  plaintiff's 
ights  and  privileges  as  a  national  and  citizen  of 
he  United  States  by  defendant  through  his  agents 
md  subordinates. 

Conclusions  of  Law 

Upon  the  foregoing  findings  of  fact,  the  Court 
concludes : 
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I. 

That  Quan  Yoke  Fong  is,  and  since  his  birth  on 
February  13,  1930  (CR  19-1-15)  has  been,  a  na- 
tional and  citizen  of  the  United  States  of  America. 

The  clerk  is  ordered  to  enter  judgment. 

Dated:   September  2,   1955.  j 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

Lodged  August  22,  1955. 

[Endorsed] :     Filed  September  2,  1955.  [55] 


United  States  District  Court,  Southern  Disti'ict 
of  California,  Central  Division 

No.  14963-HW 

QUAN  YOKE  FONG, 

Plaintiff, 

vs. 

JOHN  FOSTER  DULLES,  as  Secretary  of  State, 

Defendant. 

JUDGMENT  DETERMINING 
AMERICAN  CITIZENSHIP 

The  above-entitled  matter  having  come  on  for 
trial  on  June  1,  1955,  before  the  Honorable  Harry 
C.  Westover,  Judge  Presiding,  Kathleen  Parker  ap- 
pearing as  attorney  for  plaintiff,  and  Laughlin  E. 
Waters,  United  States  Attorney,  and  Max  F.  Deutz, 
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Assistant  United  States  Attorney,  by  James  R. 
Dooley,  Assistant  United  States  Attorney,  appear- 
jig  as  attorneys  for  defendant,  the  said  defendant 
laving-  filed  an  answer  to  the  comi)laint,  and  the 
^ourt  having  heard  the  testimony  of  the  witnesses 
md  considered  the  evidence,  both  oral  and  docn- 
nentary,  together  with  argnments  of  eonnsel  for  the 
'espective  parties,  and  being  fully  advised  in  the 
)remises  and  having  made  its  findings  of  fact  and 
conclusions  of  law,  [57] 

It  Is  Hereby  Ordered  and  Adjudged  that  Quan 
foke  Fong,  the  plaintili  herein,  is  a  national  and 
itizen  of  the  United  States  of  America. 

Dated:  September  2,  1955. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

Receipt  of  Copy  Acknowledged. 
Lodged  August  22,  1955. 
[Endorsed] :     Filed  September  2,  1955. 
Docketed  and  Entered  Sept.  2,  3955.  [58] 


Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  defendant  moves  the  Court  for  an  Order 
ranting  a  new  trial  in  the  above-entitled  action  in 
k^hich  judgment  was  entered  on  September  2,  1955, 
n  the  following  grounds: 
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1.  Newly-discovered  evidence  (in  a  form  which 
is  admissible),  material  for  the  defendant,  which  the 
defendant  could  not  with  reasonable  diligence  hav€| 
discovered  and  produced  at  the  trial.  I 

2.  Newly-obtained  evidence  (in  a  form  which  ii 
admissible),  material  for  the  defendant,  which  the 
defendant  could  not  with  reasonable  diligence  have 
obtained  and  produced  at  the  trial. 

3.  Manifest  error  of  fact  in  the  Court's  Finding 
of  Fact  that  Quan  Yoke  Fong  is  the  lawful  issue  oi 
Quan  Lun  Hong.  ; 

4.  Manifest  error  of  law  in  the  Court's  Conclu- 
sion of  Law  that  Quan  Yoke  Fong  is  a  national  anc 
citizen  of  the  United  States  of  America. 

This  Motion  is  based  upon  and  will  be  presentee 
upon  Exhibits  A  through  F  attached  hereto,  thes( 
Motion  papers   and   Memorandum   of  Points    ancf 
Authorities  in  support  thereof,   together  with  al 
the  records  and  files  herein. 

Dated:     This  9th  day  of  September,  1955. 

LAUGHLIN  E.  WATERS 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division ; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 
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EXHIBIT  A 

Affidavit  of  James  R.  Dooley 

Jnited  States  of  America, 
Southern  District  of  California — ss. 

James  R.  Dooley,  being  first  duly  sworn,  deposes 
md  says: 

That  he  is  an  Assistant  United  States  Attorney 
'or  the  Southern  District  of  California,  and  one  of 
he  attorneys  for  the  defendant  in  the  above-en- 
itled  cause ; 

That  the  within  action  was  tried  before  the  Hon. 
larry  C.  Westover  on  the  1st  day  of  June,  1955, 
md  resulted  in  a  judgment  being  rendered  in  favor 
>f  the  plaintiff  and  against  the  defendant  adjudging 
hat  plaintiff,  Quan  Yoke  Fong,  is  a  national  and 
iitizen  of  the  United  States  of  America. 

That  since  the  time  of  said  trial,  evidence  in  a 
'orm  which  is  admissible  has  become  available, 
vhich  af&ant  believes  to  be  of  great  importance  to 
lefendant,  and  which,  if  shown  at  the  trial  herein 
¥ould  have  been  of  decisive  character  in  defense 
I  gainst  plaintiff's  claim. 

That  the  aforementioned  evidence  shows,  based 
ipon  blood  tests  made  of  plaintiff  and  his  alleged 
Darents  that  it  is  not  possible  for  plaintiff  to  be  the 
jhild  of  his  alleged  father,  Quan  Lun  Hong  (re- 
ferred to  in  Exhibits  ''B"  and  ''C"  as  Lun  Hong 
3uan)  ;  and  that  consequently,  it  was  not  possible 
Por  plaintiff  to   have   acquired   citizenship   of  the 
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United  States  through   said   Qiian   Liiii   Hong,   as 
plaintiff  claimed  and  as  this  Court  found. 

That  this  evidence  consists  of  the  following : 

a.  The  testimony  of  Albert  ^..  Blifeld,  clinical 
laboratory  technician,  employed  by  West  Coast 
Medical  Laboratories,  Inc.,  who  tested  the  blood  of 
plaintiff  and  that  of  his  alleged  parents,  and  whose 
affidavit  is  attached  hereto  as  Exhibit  ''B";  [63]  to- 
gether with  all  documents  and  other  tangible  things 
in  possession  of  West  Coast  Medical  Laboratories; 
relating  to  such  tests. 

b.  The  testimony  of  Doctor  Michael  A.  Rubin- 
stein, hematologist,  who  evaluated  the  results  of  the 
blood  tests  made  by  the  aforementioned  Albert  A. 
Blifeld,  and  who  concluded  that  it  was  not  possible 
for  Quan  Lun  Hong  (Lun  Hong  Quan)  to  be  the 
blood  father  of  Quan  Yoke  Fong.  His  affidavit  is 
attached  hereto  as  Exhibit  "C." 

c.  The  affidavit  of  Dr.  Eric  Vio,  exemplified 
under  the  seal  of  the  American  Consulate  General, 
Hong  Kong,  B.C.C.,  concerning  the  drawing  of  a 
blood  sample  from  plaintiff,  Quan  Yoke  Fong,  and 
concerning  the  shipment  of  said  sample  to  West 
Coast  Medical  Laboratories.  This  affidavit  is  at- 
tached hereto  as  Exhibit  "D." 

d.  The  affidavit  of  plaintiff,    Quan   Yoke   Fon| 
exemplified  under  the  seal  of  the  American  Con-^ 
sulate  General,  Hong  Kong,  B.C.C.,  concerning  th^ 
drawing  of  samples  of  his  blood,  hereto  attached  al 
Exhibit  "E." 
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e.  The  affidavit  of  Leo  J.  Moser,  Vice  Consul  of 
the  United  States  of  America,  bearing  the  seal  of 
the  American  Consulate  General,  Hong  Kong, 
B.C.C.,  concerning  the  drawing  of  blood  samples 
from  plaintiff,  Quan  Yoke  Fong,  hereto  annexed  as 
Exhibit  ''F." 

That  the  defendant  could  not  with  reasonable 
diligence  have  obtained  and  produced  the  afore- 
mentioned evidence  at  the  trial  of  this  action  for 
the  following  reasons: 

a.  The  plaintiff,  Quan  Yoke  Fong,  has  at  all 
times  since  the  Petition  herein  was  filed,  resided 
outside  the  continental  limits  of  the  United  States, 
and  affiant  believes  that  plaintiff  at  all  times  since 
the  filing  of  his  Petition  has  resided  at  Hong  Hong, 
B.C.C.  [64] 

b.  Although  the  Petition  herein  was  filed  on  De- 
cember 23,  1952,  the  passport  file  relating  to  plain- 
tiff (Defendant's  Exhibit  "A")  was  not  received  in 
the  office  of  the  United  States  Attorney  for  the 
Southern  District  of  California  until  on  or  about 
March  19,  1954. 

c.  Upon  receipt  of  said  passport  file,  affiant  did 
Qot  know  whether  or  not  plaintiff  would  be  issued  a 
certificate  of  identity  for  the  purpose  of  travelling 
to  the  United  States  to  prosecute  his  action,  as  pro- 
vided in  Section  503  of  the  Nationality  Act  of  1940, 
54  Stat.  1171,  8  U.S.C.A.,  §903 ;  nor  did  affiant  know 
or  believe  at  that  time  that  the  court  would  proceed 
to  trial  in  the  absence  of  the  plaintiff. 
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d.  Up  until  the  decision  of  this  Court  on  March 
1,  1955  in  Ong  Hong  Way  v.  Dulles,  Civil  No.  13,379, 
affiant  was  of  the  opinion  that  the  reports  of  blood 
tests  made  of  plaintiff  and  his  alleged  parents  con- 
tained in  a  duly  authenticated  passport  file  of  the 
Department  of  State  relating  to  plaintiff  would  be 
admissible  in  evidence  under  the  provisions  of  28 
U.S.C.A.  §§  1732  and  1733. 

e.  After  the  aforementioned  decision  holding 
that  such  reports  were  not  admissible  in  evidence,! 
and  after  information  Avas  obtained  indicating  that; 
plaintiff  would  not  be  permitted  to  come  to  thej 
United  States,  the  defendant  moved  the  Court  oni 
May  6,  1955,  for  an  Order  requiring  i)laintiff  to  fur- 
nish a  sample  or  samples  of  his  blood  to  be  trans- 
ported to  the  United  States  for  testing;  and  since 
that  time  the  defendant  with  due  diligence  has  been 
seeking  to  obtain  a  sample  of  plaintiff's  blood  as  the 
file  herein  will  disclose. 

/s/  JAMES  R.  DOOLEY. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  September,  1955. 

[Seal]         JOHN  A.  CHILDRESS, 

Clerk,   U.   S.   District  Court, 
Southern  District  of  Calif. 

By  /s/  [Indistinguishable.] 
Deputy.  [65] 
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[Title  of  District  Court  and  Cause.] 
EXHIBIT  B 

AFFIDAVIT  OF  ALBERT  L.  BLIFELD 

State  of  (California, 
County  of  Los  Angeles — ss. 

Albert  L.  Blifeld,  being  first  duly  sworn,  deposes 
and  says: 

I  am  a  clinical  laboratory  technician,  licensed  by 
the  State  of  California,  and  I  am  employed  in  that 
3apacity  by  West  Coast  Medical  Laboratories,  Inc., 
310  South  Broadway,  Los  Angeles,  California.  I 
tiave  had  thirteen  years  experience  in  all  phases  of 
clinical  laboratory  work.  During  my  experience  I 
lave  examined  thousands  of  blood  specimens;  and 
lave  done  these  specific  typing  and  grouping  tests 
"or  the  Immigration  and  Naturalization  Service  for 
I  period  of  approximately  three  years. 

On  June  9,  1955,  one  Lun  Hong  Quan  (Quan  Lun 
Hong)  and  one  Gee  Bo  Yook  (Gee  Bo  Yoke)  ap- 
peared at  West  Coast  Medical  Laboratories  in 
)rder  to  have  their  blood  tested.  On  that  date  I  ex- 
tracted blood  [66]  specimens  from  Lun  Hong  Quan 
md  Gee  Bo  Yook  and  examined  each  of  these  speci- 
nens  for  blood  group  and  MN  type,  with  results 
IS  follows: 

Lun  Hong  Quan 

Blood  Group:  ''AB" 

MN  Factors :  ' '  M  "  positive 

'^N"  positive 
MN  Type:  Type'^MN" 
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Gee  Bo  Yook 
Blood  Group:  ''B" 

MN  Factors :  "  M  "  positive 

'^N"  positive 
MN  Type:  Type"MN" 

At  the  time  of  their  appearance  on  June  9,  1955, 
Lun  Hong  Quan  and  Gee  Bo  Yook  identified  them- 
selves by  affixing  their  signatures  to  statements  to 
the  effect  that  they  were  appearing  pursuant  to 
court  order.  These  statements  are  being  retained  in 
the  files  of  West  Coast  Medical  Laboratories,  Inc. 

On  August  15,  1955,  at  approximately  3:10  o'clock 
P.M.,  there  was  delivered  to  West  Coast  Medical 
Laboratories  a  sealed  container,  which  by  its  mark- 
ings indicated  that  it  was  sent  from  Dr.  E.  Vio,  315 
H.  K.  Bank  Bldg.,  Hong  Kong.  The  container  was 
addressed  to  West  Coast  Medical  Laboratories,  Inc. 
Inside  this  container  were  several  vials,  also  sealed, 
two  of  which  bore  the  name  Quan  Yoke  Fong.  The 
aforementioned  container  indicates  that  it  was 
shipped  via  Pan  American  World  Airways  System, 
Air  Waybill  #026-14-562015.  The  container  and 
vials  mentioned  above  are  being  retained  by  West 
Coast  Medical  Laboratories,  Inc.  I  have  examined 
the  blood  specimens  contained  in  the  vials  bearing 
the  name  Quan  Yoke  Fong  for  blood  group  and  MN 
type,  with  the  following  results : 

Blood  Group:  ^'O" 

MN  Factors :  ' '  M  "  positive 

"N"  negative 
MN  Type:  Type^'M" 


vs.  Qumi  YoJce  Fang  47 

Each  of  tlie  aforementioned  blood  tests  were  made 
by  me  personally,  and  I  took  all  possible  precautions 
to  insure  the  [67]  accuracy  of  these  tests.  At  the 
time  of  making  each  of  these  tests  I  made  a  record 
of  the  type  of  serum  used,  the  condition  of  the  blood, 
and  the  results  of  the  test ;  and  such  records  are  be- 
ing retained  in  the  tiles  of  West  Const  Medical  Lab- 
oratories, Inc. 

I  am  willing  to  testify  in  court  concerning  the 
matters  set  forth  in  this  affidavit,  and  to  bring  with 
me  all  documents  and  other  evidence  relating 
thereto. 

/s/  ALBERT  L.  BLIFELD. 

Subscribed  and  sworn  to  before  me  this  23d  day 
of  August,  1955. 

[Seal]        /s/  JAMES  R.  DOOLEY, 

Notary  Public. 

My  Commission  Expires  Nov.  19,  1957.  [68] 


EXHIBIT  C 
[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MICHAEL  A.  RUBINSTEIN 

State  of  California, 
County  of  Los  Angeles — ss. 

Michael   A.   Rubinstein,   being  first   duly   sworn, 

ieposes  and  says: 

That  he  is  a  Doctor  of  Medicine,  licensed  to  prac- 
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tice  medicine  by  tlie  State  of  California  and  by  th€| 
State  of  New  York;  that  he  is  a  specialist  in  in-i 
ternal  medicine,  including  hematology,  and  is  no"V9! 
practicing  in  the  State  of  California,  with  offices  at 
414  North  Camden  Drive,  Beverly  Hills,  Calif orniaj 

That  from  1943  to  1953  affiant  was  hematologisi ' 
at  Montefior  Hospital,  Nev/  York  City,  New  York; 
that  from  1943  to  1952  he  was  a  member  of  the' 
hematologist  staff  of  Mount  Sinai  Hospital,  Ne\N 
York,  New  York ;  that  from  1946  to  1953  affiant  wa? 
a  member  of  the  faculty  of  Columbia  University 
New  York  City,  teaching  hematology ;  and  that  f ron 
1950  to  1953  he  was  Assistant  Clinical  Professor  oi 
Medicine  at  [69]  New  York  Medical  College,  Ne\\ 
York  City,  New  York.  That  at  present  and  since 
1954  affiant  has  been  a  member  of  the  staff  of 
Cedars  of  Lebanon  Hospital,  Los  Angeles,  Califor- 
nia. That  affiant  is  a  Diplomat  of  the  America! 
Board  of  Internal  Medicine  and  is  certified  as  a 
specialist  in  internal  medicine  by  said  Board. 

That  affiant  has  read  an  Affidavit  of  Albert  L, 
Blifeld  dated  August  23,  1955,  which  shows  that  the 
results  of  certain  blood  tests  conducted  by  said  Al- 
bert L.  Blifeld  were  as  follows : 

Lun   Hong  Quan 

Blood  Group:     "AB" 

MN  B'actors:     "M"  positive  . 

"N"  positive  I 

MN  Type:     Type  ''MN" 
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Gee  Bo  Yook 

Blood  Group:     ''B" 
MN  Factors:     "M"  positive 
^'N"  positive 
MNType:     Type  "MN" 

Quan  Yoke  Fong 

Blood  Group:     "O" 
MN  Factors :     "  M  "  positive 
"N"  negative 
MNType:     Type ''M" 

That  affiant  has  been  informed  by  Assistant 
Jnited  States  Attorney  James  R.  Dooley  that  Quan 
i^oke  Fong  whose  name  appears  above  claims  that 
jun  Hong  Quan  named  above  is  his  blood  father 
md  that  Gee  Bo  Yook  named  above  is  his  blood 
nother.  That  affiant  was  requested  by  said  Assist- 
int  United  States  Attorney  to  evaluate  the  results 
>f  the  blood  tests  set  forth  above  for  the  puipose  of 
letermining  whether  it  is  medically  possible  for 
Juan  Yoke  Fong  to  be  the  child  of  Lung  Hong  Quan 
md  Gee  Bo  Yook. 

That  affiant  has  studied  the  results  of  the  blood 
ests  as  set  forth  in  the  Affidavit  of  Albert  L.  Bli- 
'eld  and  as  recapitulated  above.  That  while  affiant 
s  in  no  position  to  guarantee  the  accuracy  of  the 
'esults  of  the  blood  tests  set  forth  above,  since  these 
;ests  were  not  conducted  by  him;  it  is  the  opinion 
)f  affiant,  based  upon  his  education,  training,  and 
experience  in  the  field  of  hematology,  that  if  Quan 
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Yoke  Fong  has  blood  of  the  groiii)  and  type  as  set 
forth  above,  and  if  Lun  Hong  Quan  and  Gee  Bo 
Yook  have  blood  of  the  groups  and  types  as  set 
forth  above,  it  is  not  possible  for  Lun  [70]  Hong 
Quan  to  be  the  blood  father  of  Quan  Yoke?  Fong. 

Affiant  has  reached  the  foregoing  conclusion  for 
the  following  reasons: 

A  person  of  group  "O"  cannot  be  a  child  of  a 
person  of  group  ^'AB,"  because  a  child  receives  one 
gene  from  each  of  his  parents.  A  child  of  a  father 
of  "AB"  group  will  receive  from  him  the  "A"  or 
"B"  gene,  and  therefore  will  be  either  a  group 
*'A,"  "B,"  or  "AB"  (depending  on  the  blood  group 
of  his  mother),  but  never  can  he  be  of  group  "O," 
since  this  group  contains  neither  ''A"  nor  ''B." 

I  am  willing  to  testify  in  Court  concerning  the 
matters  set  forth  in  this  Affidavit. 

/s/  MICHAEL  A.  RUBINSTEIN. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  September,  1955. 

[Seal]        /s/  J.  K.  CLARKE. 

My  commission  expires  Dec.  22,  1958.  [71] 
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EXHIBIT  D 

Colony  of  Plong-  Kong, 
City  of  Victoria, 
Consulate  General  of  the 
United  States  of  America — ss. 

I,  Leo  J.  Moser,  Vice  Consul  of  the  United  States 
of  America  in  and  for  the  consular  district  of  Hong 
Kong,  duly  commissioned  and  qualified,  do  hereby 
Rertily  that  Harold  John  Armstrong,  whose  true 
signature  and  official  seal  are  respectively  sub- 
scrilied  and  affixed  to  the  annexed  document,  was, 
on  the  12th  day  of  August,  1955,  the  day  of  the  date 
;hereof,  a  Notary  Public  in  and  for  the  British 
^rown  Colony  of  Hong  Kong,  duly  commissioned 
md  authorized  to  administer  oaths  and  affirmations 
md  to  take  declarations,  to  whose  official  acts  full 
■aith  and  credit  are  due. 

For  the  contents  of  the  annexed  document  no  re- 
:5ponsibility  is  assumed. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  the  American  Consulate  General  at 
Hong  Kong  this  fifteenth  day  of  August,  1955. 

[Seal]        /s/  LEO  J.  MOSER, 

Vice  Consul  of  the  United 
States  of  America. 
Service  No.  1979 

No  fee  prescribed.  [72] 
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Drs.  Eric  Vio,  J.  Carey-Hughes  &  J.  M.  Park 

Affidavit 

Colony  of  Hong  Kong, 
City  of  Victoria — ss. 

I,  Eric  Vio,  do  hereby  make  oath  and  say  that : 

1.  I  am  a  (lualified  physician  duly  licensed  to 
practice  in  the  Colony  of  Hong  Kong; 

2.  On  the  12th  day  of  August,  1955,  I  drew  a 
sample  of  blood  from  Quan  Yoke  Fong  at  my  office' 
located  at  Hong  Kong  Bank  Building,  Victoria,  in 
the  said  Colony; 

3.  Such  blood  sample  was  forthwith  placed  by 
me  in  a  vial  in  the  presence  of  the  donor  and  of  the 
undersigned  Notary  Public; 

4.  The  said  vial  was  sealed  with  sealing  wax  by| 
the  said  Notary  Public  who  affixed  his  Seal  thei-oto 
and  labeled  as  follows:  ''Quan  Yoke  Fong.'' 

5.  The  said  vial  was  then  delivered  to  Pan 
American  Airways  for  shipment  by  Air  Express,! 
under  refrigeration,  to  The  West  Coast  Medical 
Laboratory,  610  South  Broadway,  Los  Angeles,  Cal- 
ifornia. 

Sworn  at  Hong  Kong  Bank  Building,  Hong  Kong^ 
this  12th  day  of  August  1955. 

Before  me, 

[Seal]         /s/  H.  J.  ARMSTRONGl, 

Notary  Public,  Hong  Kong. 
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EXHIBIT  E 

2!olony  of  Hong  Kong, 
2\iy  of  Victoria, 
Consulate  General  of  the 
Jnited  States  of  America — ss. 

I,  Leo  J.  Moser,  Vice  Consul  of  the  United  States 
)f  America  in  and_  for  the  consular  district  of  Hong 
^ong,  duly  commissioned  and  qualified,  do  hereby 
iertify  that  Harold  John  Armstrong,  whose  true 
signature  and  official  seal  are  respectively  sub- 
;cri])ed  and  affixed  to  the  amiexed  document,  was, 
m  the  12th  day  of  August,  1955,  the  day  of  the  date 
hereof,  a  Notary  Public  in  and  for  the  British 
]!rown  Colony  of  Hong  Kong,  duly  commissioned 
md  authorized  to  administer  oaths  and  affirmations 
nd  to  take  declaration,  to  whose  official  acts  full 
aith  and  credit  are  due. 

For  the  contents  of  the  annexed  document  no  re- 
ponsibiiity  is  assumed. 

In  witness  whereof  I  have  hereunto  set  my  hand 
md  the  seal  of  the  American  Consulate  General  at 
long  Kong  this  fifteenth  day  of  August,  1955. 

[Seal]        /s/  LEO  J.  MOSER, 

Vice  Consul  of  the  United 
States  of  America, 
service  No.  1978. 

sTo  fee  prescribed.  [74] 
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Drs.  Eric  Vio,  J.  Carey-Hughes  &  J.  M.  Park 

Affiiination 

Colony  of  Hong  Kong, 
City  of  Victoria^ — ss. 

I,  Qiian  Yoke  Fong  of  3,  Cheong  Ming  Street,  1st 
floor.  Hong  Kong,  do  solemnly  and  sincerely  affirm 
and  say  as  follows: 

1.  On  the  12th  day  of  August,  1955,  I  attended 
at  the  office  of  Dr.  Eric  Vio,  Hong  Kong  Bank 
Building  Victoria  in  the  Colony  of  Hong  Kong. 

2.  When  there  Dr.  Vio  took  a  sample  of  blood 
from  me  and  such  blood  sample  was  forthwith 
placed  by  him  in  a  vial  in  my  presence  and  in  the 
presence  of  the  undersigned  notary  public. 

3.  The  said  vial  ^vas  then  sealed  with  sealing  wax 
by  the  said  notary  public  who  affixed  his  seal  thereto 
and  labelled  as  follows:  "Quan  Yoke  Fong." 

Affirmed  at  the  Hong  Kong  Bank  Building,  Hong 
Kong,  this  12th  day  of  August,  1955,  through  the 
interpretation  of  Tang  Hing  Kim  the  said  Tang 
Hing  Kim  having  also  been  affirmed  that  he  had 
distinctly  and  audibly  interpreted  the  contents  of 
this  document  to  the  Affirmant  and  that  he  would 
truly  and  faithfully  interpret  the  Affirmation  about 
to  lie  administered  to  him.  [75] 

Before  me, 

[Seal]        /s/  H.  J.  ARMSTRONG, 

Notary  Public,  Hong  Kong. 
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I,  Tai]g'  Hing  Kim,  do  hereby  affirm  and  say  that 
I  ^Yel]  iinderstajid  the  English  and  Chinese  lan- 
guages and  that  T  lia.ve  truly  and  distinctly  and 
audilily  interpreted  the  contents  of  this  docimient 
to  t'le  Affirmant  Quan  Yoke  Fong  and  I  will  truly 
and  faithfully  interpret  the  Affirmation  about  to  be 
administered  to  him  (her). 

x\ffirmed  at  315  H.  K,  Bank  Building,  Hong- 
kong, this  12th  day  of  August,  1955. 

Before  me, 

[Seal]        /s/  H.  J.  ARMSTRONG, 

Notary  Public,  Hong  Kong. 


EXHIBIT  F 

Colony  of  Hong  Kong, 
C!ity  of  Victoria, 
Consulate  General  of  the 
[Jnited  States  of  America — ss. 

Before  me,  R.  S.  Anderson,  Vice  Consul  of  the 
[Jnited  States  of  America  at  Hong  Kong,  British 
Crown  Colony,  duly  commissioned  and  qualified, 
personally  appeared  Leo  J.  Moser,  who,  being  duly 
5Worn  according  to  law,  deposes  and  says: 

1.  My  name  is  Leo  J.  Moser  and  I  am  a  Vice 
Consul  of  the  United  States  of  America  at  Hong 
Kong,  British  Crown  Colony; 
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2.  On  August  12,  1955,  I  did  personally  witness 
the  drawing  of  two  samples  of  blood  from  Quanj 
Yoke  Fong-  for  the  second  time  as  directed  by  the' 
Department  of  State  in  an  instruction  dated  July  6,1 
1 955 : 

3.  Such  samples  were  drawn  by  Dr.  Eric  Vio  at 
his  office  located  in  the  Hongkong  and  Shanghai 
Bank  Building,  Victoria,  Hong  Kong,  British 
Crowm  Colony,  and  placed  by  said  doctor  in  vials  inj 
the  presence  of  the  donor,  Harold  John  Armstrong, 
a  duly  commissioned  Notary  Public  in  and  for  the 
British  Crown  Colony  of  Hong  Kong,  and  myself; 

4.  The  donor  did  then  and  thei'e  execute  an  affi- 
davit before  said  Notary  Public  and  in  my  presence 
stating  the  facts  of  the  blood  drawing,  this  affidavit 
having  been  previously  translated  to  the  donor  by 
an  interpreter,  who  then  and  there  executed  anl 
affirmation  as  to  the  adequacy  of  his  interpretation; 

5.  Dr.  Eric  Vio  did  then  and  there  execute  a 
similar  affidavit  before  said  Notary  Public  and  in 
my  presence  stating  the  facts  of  the  blood  drawing;! 

6.  The  donor  and  I  then  witnessed  the  sealing  of 
the  vials  by  said  Notary  Public  and  their  labeling 
Avith  the  name  of  the  donor; 

And  further  dey^onent  saitli  not. 

/s/  LEO.  J.  MOSER. 
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Subscribed  and  sworn  to  before  me  this  sixteenth 

Lay  of  August,  1955. 

[Seal]        /s/  R.  S.  ANDERSON, 

Vice    Consul    of    the    United 
States  of  America. 
Service  No.  2237 
^0  fee  prescribed. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:  Filed  September  12,  1955.  [77] 

Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
OCT.  3,  1955 

Ion.  Harry  C.  Westover,  District  Judge. 

Proceedings : 

For  hearing  motion  of  defendant,  filed  Sept.  12, 
955,  for  new  trial. 
Attorney  Dooley  argues  in  support  of  motion. 
Court  orders  said  motion  of  defendant  for  a  new 
;rial  denied. 

JOHN  A.  CHILDRESS, 
Clerk.  [97] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  John  Foster  Dulles, 
is    Secretary    of    State,    defendant    above    named. 
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Hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  Judg- 
ment entered  in  this  action  on  September  2,  1955. 

Dated :  This  28th  day  of  October,  1955. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys   for  Defendant. 

[Endorsed]:  Filed  October  28,  1955.  [98] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  REGARDING  EXHIBITS 

It  is  hereby  stipulated,  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
the  exhibits  received  in  evidence  in  this  cause  may 
be  considered  in  their  original  form  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  connection  with  the  pending  appeal,  and 
need  not  be  printed. 

Dated:     This  12th  day  of  January,  1956. 

/s/  KATHLEEN  PARKER, 

Attorney  for  Plaintiff. 
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LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  January  24,  1956.  [102] 


In  the  United   States  District   Court,   Southern 
District  of  California,  Central  Division 

No.  14963-HW  Civil 
Eonorable  Harry  C.  Westover,  Judge  Presiding. 

QUAN  YOKE  FONG, 

Plaintift; 

vs. 

JOHN  FOSTER  DULLES,  Secretary  of  State, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 
Appearances : 

For  the  Plaintiff: 

KATHLEEN  PARKER. 
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For  the  Defendant: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

By  JAMES  R.  DOOLEY, 

Assistant   United    States   Attomev. 


May  16,  1955,  10:00  A.M. 

TJie  Clerk:  Quon  Yoke  Fung  vs.  John  Foster 
Dulles.  Secretary  of  State,  No.  14963-HW  Civil,  for 
hearing  motion  of  defendant  to  dismiss,  and  motion 
of  defendant  to  require  parties  to  furnish  samples 
of  their  blood  and  undergo  blood  tests. 

Miss  Parker:  Ready  for  the  plaintiff,  your 
Honor. 

Mr.  Dooley:     Ready,  your  Honor. 

The  Court:  Mr.  Dooley,  your  motion  to  dismiss 
is  on  what  ground? 

Mr.  Dooley :  The  plaintiff  was  not  denied  a  right 
or  privilege  at  the  time  the  complaint  was  filed.      ! 

The  Court:  What  was  the  period  that  elapsed' 
between  the  date  of  the  application  and  the  date*' 
of  request  and  the  filing  of  the  suit?  j 

Mr.  Dooley:  There  was  approximately  a  little f 
over  seven  months. 

The  Court:     Motion  denied. 

Mr.  Dooley :  The  application  was  filed,  I  believe, 
your  Honor,  in  May  1952,  and  this  is  a  little  closer 
than  some  of  those  that  the  court  has  denied.  May 
13,  1952.  j 

The    Court:     You    had    seven    months.    I    think 
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seven  months  is  ample  time  for  the  Department  to 
make  some  determination.  Motion  denied. 

Miss  Parker:  Is  the  motion  for  the  blood  test 
^ranted?  [3*] 

The  Conrt:  The  motion  for  the  ])lood  test  is 
]^ranted. 

Mr.  Dooley:     I  have  the  order,  yonr  Honor. 

Miss  Parker:  If  the  couii;  please,  I  don't  know 
ivhether  this  is  the  proper  time  to  bring  up  this 
natter,  but  the  plaintiff's  mother  in  this  case — 
:his  case  is  set  for  trial  July  11,  and  the  plaintiff's 
nother  is  contemplating  a  trip  to  Hong  Kong  to 
dsit  the  plaintiff.  Could  the  court  give  me  any  idea 
vhen  this  will  be  tried'?  I  don't  know  whether  to 
et  her  go  to  Hong  Kong  or  keep  her  here.  The 
nother  and  father  are  both  here.  She  wanted  to  go 
;o  Hong  Kong  in  July.  If  the  case  will  be  tried 
hiring  July  and  August,  I  will  keep  her  here. 

The  Court:  You  know,  if  she  is  here,  I  cer- 
;ainly  wouldn't  have  her  go  back  to  Hong  Kong. 
5he  might  never  get  back.  If  she  is  here,  and  she 
vants  this  party  to  come  in — have  you  got  tlie 
nother  and  father  both  here'? 

Miss  Parker:  I  have  the  mother  and  father  botli 
lere,  your  Honor. 

The  Clerk:  It  is  on  the  setting  calendar  for 
Fuly  11. 

The  Court:  Are  you  getting  any  of  these  blood 
samples  back? 

Mr.  Dooley:     No,  your  Honor.  You  renioml)(^r  tlic 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Pranscript  of  Record. 
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one  just  now  that  was  dismissed,  the  plaintiff  didn't 
show  up  for  the  blood  sample  and  the  motion  wasi 
based  on  that  ground.  That  was  13379.  [4] 

Miss  Parker:  What  does  your  order  show  on 
this  ?  What  date  have  you  asked  the  plaintiff  to  ap-, 
pear  r 

Mr.  Dooley:     I  believe  it  was  June  9th. 

The  Court:  Can  we  do  this?  If  the  mother  and 
father  are  here,  can't  we  go  ahead  and  take  their 
testimony  and  then  hold  in  abeyance  the  report  on 
the  blood  sample"?  If  the  father  and  mother  are; 
here  and  they  will  testify,  the  government  has  pretty  | 
near  an  insurmountable  barrier  to  get  over.  If  the 
blood  is  compatible  in  any  way,  the  judgment  will, 
be  a  matter  of  course.  ! 

Mr.  Dooley:  Yes,  your  Honor.  The  defendant 
has  no  objection  to  that  procedure.  We  are  contend- 
ing that  the  blood  is  not  compatible.  j 

The  Court:  I  don't  know  whether  it  is  or  not. 
You  know,  there  have  been  mistakes  made  overi 
there.  j 

Mr.  Dooley:     Yes,  your  Honor. 

The  Court:  It  is  just  possible  that  I  might  be 
able  to  work  this  case  in  before  July.  I  could  prob- 
ably try  this  case  next  week  and  then  if  the  mama 
wants  to  go  to  Hong  Kong,  all  right,  but  if  she  is 
here,  I  want  her  testimony.  .  I 

Miss  Parker:  Well,  if  she  goes  to  Hong  Kong, 
she  will  go  with  an  American  passport.  I 

The  Court:  But  if  she  is  here,  I  want  her  testi-' 
monj^  I  don't  want  her  to  get  over  to  Hong  Kong 
first.  Can  you  try  it  some  time  next  week  ?  [5] 

Miss  Parker:     Your  Honor,  I  have  a  denaturali- 
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;ation  case  scheduled  next  week  that  is  likely  to 
ake  the  entire  week. 

The  Court:  Suppose  I  set  the  matter  for  trial  in 
he  week  of  the  30th.  The  30th  is  a  holiday,  so  you 
vill  have  to  come  in  on  the  31st  to  determine  when 
v^e  can  have  a  trial. 

Mr.  Dooley:     Very  well,  your  Honor. 

The  Court:  If  I  have  got  the  mama  and  papa 
lere,  I  would  like  to  have  their  testimony. 

Mr.  Dooley :  Your  Honor,  in  connection  with  the 
lotion  made  to  dismiss  the  action,  I  would  like  to 
ubmit  the  passport  file  in  evidence  on  that  motion. 

The  Court :     It  may  be  submitted. 

Mr.  Dooley:  And  I  should  also  like  to  present 
he  statement  concerning  the  processing  of  passport 
tpplication  in  Hong  Kong. 

The  Court:     Over  objection,  it  may  be  admitted. 

Mr.  Dooley:  Your  Honor,  I  would  like  to  with- 
[raw  that  and  substitute  a  photostatic  copy. 

The  Court :     Such  may  be  the  order. 

Mr.  Dooley:  I  don't  have  the  photostatic  copy 
it  present,  your  Honor. 

Miss  Parker:  The  passport  file,  your  Honor,  is 
idmitted  solely  for  the  purpose  of  establishing  the 
Lates,  is  that  correct? 

The  Court:  Only  for  the  purpose  of  establishing 
he  dates  [6]  when  the  application  was  made  and 
vhen  the  suit  was  filed,  et  cetera.  Here  is  your 
ri'd;'!'  relative  to  the  blood  tests,  Mr.  Dooley. 

The  Clerk:  Those  will  be  Defendant's  Exhibits 
^  and  "B  in  case  14963. 
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(The  exhibits  referred  to  were  marked  as 
Defendant's  Exhibits  A  and  B  and  received  in 
evidence.)  [7] 

Tuesday,  May  31,  1955—10:00  A.M. 

The  Clerk:  Quon  Yoke  Fong  vs.  John  Foster 
Dulles,  No.  14963-HW  Civil,  for  trial. 

Miss  Parker:      Ready  for  the  plaintiff. 

Mr.  Dooley:  The  defendant  is  ready,  youri 
Honor. 

The  Court:  When  will  you  be  ready  to  go  to 
trial  ? 

Miss  Parker :     Any  time. 

Mr.  Dooley:  Any  time,  your  Honor.  This  is  a 
case  where  decision  will  be  postponed  until  the  blood 
test  is  determined. 

The  Court:     Tomorrow*? 

Miss   Parker :     Satisfactory. 

Mr.  Dooley:     Satisfactory. 

The  Court:  Wednesday  morning  at  10:00  [9] 
o  'clock. 

Tuesday,  June  1,  1955,  10 :00  A.M. 

The  Clerk:  No.  14963-HW  Civil,  Quon  Yokej 
Fong  vs.  John  Foster  Dulles,  Secretary  of  StateJ 
trial.  j 

Miss  Parker:  Ready  for  the  plaintiff,  your 
Honor. 

Mr.  Dooley:  Ready  for  the  defendant,  yourl 
Honor. 

The  Court:    Will  we  need  an  interpreter? 

Miss  Parker :    Yes,  for  Mrs.  Quon. 

The  Court :    Swear  the  interpreter. 
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(Lily  L.  Chan  was  thereupon  sworn  to  in- 
terpret from  English  into  Chinese  and  from 
Chinese  into  English.) 

Mr.  Dooley:    May  I  have  a  short  examination  of 
tie  interpreter,  your  Honor"? 
The  Court:    Yes. 

LILY  CHAN 

ailed  as  a  witness  herein  by  the  defendant,  having 
een  first  duly  sworn,  was  examined  and  testified  as 
ollows : 

Voir  Dire  Examination 

>y  Mr.  Dooley  : 

Q.  Mrs.  Chan,  do  you  know  the  plaintiff  in  this 
ase  ?  A.     I  do  not,  no. 

Q.     Do  you  know  the  witnesses  in  this  case? 

A.     No. 

Q.  Have  you  discussed  this  case  with  the  wit- 
lesses  who  [11]  are  to  appear  in  this  case? 

A.    No. 

Q.  Have  you  discussed  this  case  previously  with 
nyone  ? 

A.  No.  I  have  never  seen  any  of  them  until 
oday. 

Mr.  Dooley :    No  further  questions. 

(Witness  excused.) 

The  Court:  I  will  make  the  regular  order  that 
ill  the  witnesses,  except  the  witness  on  the  stand, 
\A\\  remain  out  of  the  courtroom  until  called. 

Miss  Parker:    Mr.  Quon,  will  you  take  the  stand? 
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lAJ^  HONG  QUAN 
called  as  a  witness  herein  by  and  on  behalf  of  the 
plaintiff,  having  been  first  dnly  sworn,  was  examined 
and  testified,  without  the  use  of  the  interpreter,  asj 
follows : 

The  Clerk:  Will  you  take  the  stand,  sir,  and 
state  your  name? 

The  Witness :    My  name  is  Lun  Hong  Quan. 

Miss  Parker:  If  the  Court  please,  the  govern- 
ment will  stipulate  that  Quan  Lun  Hong  made  threei 
trips  to  China.  The  first  one,  he  departed  May  7,^ 
1921,  returned  May  7,  1922.  Departed  March  1, 1929,1 
returned  July  9, 1930.  Departed  March  30, 1937,  and: 
returned  July  22,  1938. 

That  he  was  admitted  to  the  United  States  as  the 
son  [12]  of  a  native  on  July  6,  1916. 

The  Court :    Is  that  stipulated  ? 

Mr.  Dooley:  So  stipulated,  with  one  exception. 
There  is  probably  an  error  on  this  return  date  for 
the  second  trip.  My  notations 

Miss  Parker :    Returned  May  4,  1922,  your  Honor.  | 

Mr.  Dooley:     So  stipulated. 

Miss  Parker:  Do  the  immigration  records  show 
the  marriage  date  % 

Mr.  Dooley:  The  immigration  records  in  that 
respect  would  only  show^  what  the  witnesses  stated. 
With  respect  to  the  marriage,  the  immigration  rec- 
ords would  only  show  what  one  of  the  witnesses 
stated,  and  I  don't  know  whether  what  they 

The  Court:     Well,  wo  come  to  the  same  plac(^  m 
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Testimony  of  Luii  Hong  Quan.) 
ihis  case  as  in  the  other  cases.  Where  one  child  is 
idmitted  as  a  native  or  as  a  national,  it  seems  to 
ne  that  the  government  doesn't  stand  in  a  very 
:ood  position  in  denying  the  marriage,  because  if 
he  government  did  not  admit  the  marriage,  they 
vouldn't  have  admitted  the  first  child,  because  that 
s  necessary  in  all  these  cases.  According  to  the  in- 
'ormation  I  have,  there  is  a  brother  of  the  plaintiff 
idmitted  to  the  United  States  in  1951.  Isn't  that 
rue  ? 

Mr.  Dooley:    By  the  inmiigration  authorities. 

The  Court:    Yes. 

Mr.  Dooley:  The  decision  of  the  immigration 
luthorities  [13]  is  more  in  the  nature  of  an  opinion 
hat  the  witnesses  were  telling  the  truth  when  they 
itated  a  iDarticular  matter.  It  isn't  something  like, 
'or  instance,  the  departures  and  the  returns.  That 
s  something  that  the  Service  knows  as  a  fact,  be- 
jause  they  kept  records  when  the  individual  left. 
But  as  far  as  the  existence  of  the  mariage,  it  is  only 
in  opinion. 

The  Court:  All  right.  You  can  ask  the  witness. 
[t's  a  very  simple  matter  to  have  the  witness  testify 
;hat  they  were  married. 

Miss  Parker:  Will  you  also  stipulate,  Mr. 
Dooley,  Gee  Bo  Yoke  was  admitted  to  the  United 
states  as  the  wdfe  of  a  citizen  on  April  18,  1949? 

Mr.  Dooley:    So  stipulated. 

Miss  Parker:  And  Quan  Hang  Fong  was  ad- 
nitted  to  the  United  States  as  a  citizen  on  August 
%  1951? 


(iS  John  Foster  Dulles,  etc. 

(Testimony  of  Lmi  Hong  Quan.)  | 

Mr.  Dooley:    So  stipulated. 

Direct  Examination 
By  Miss  Parker : 

Q.  Mr.  Quan,  where  do  you  reside?  Where  do 
youJive?  A.     1600  North  Boylston. 

Q.  How  long  have  you  been  a  resident  of  Los 
Angeles  County?  A.     Since  1925. 

Q.     Since  1925?  A.     Yes.  [14] 

Q.     Where  were  you  born?  A.     China. 

Q.     Of  what  country  are  you  a  citizen  % 

A.    America. 

Q.     Are  you  married?  A.     Yes. 

Q.     What  is  the  name  of  your  wife  ? 

A.     Gee  Bo  Yoke  Quan. 

Q.     When  and  where  were  you  married  ? 

A.     In  Ping  On  Village,  Kowkwong. 

Q.     What  is  the  date  of  your  marriage? 

A.     1921,  in  July. 

Q.     Is  that  your  only  marriage?  A.     Yes. 

Q.     What  are  the  names  of  your  children  ? 

A.     Quan  Yoke  Fong  and  Quan  Hang  Pong. 

Q.     Where  and  when  were  your  children  bornt 

A.     In  Kowkwong,  China. 

Q.    What  is  the  date  of  their  birth? 

A.     Quan  Yoke  Fong,  born  in  1922,  February  7. 

The  Court:    Which  one  is  that? 

The  Witness:     February  13. 

Mr.  Dooley :  Your  Honor,  we  are  not  able  to  hear 
the  ^^ntno?s.  [151 
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The  Court:  Will  you  sjjeak  u]j?  The  attorneys 
have  to  hear,  so  please  speak  up. 

The  Witness :    Born  in  1922,  February  13. 

The  Court:    Who  was  that? 

The  Witness:    Quan  Yoke  Fong. 

The  Court:    1922? 

The  Witness:    Yes. 

Q.  (By  Miss  Parker) :  That  was  the  same  year 
you  were  married,  Mr.  Quan  ? 

A.     I  didn't  hear. 

Q.     Is  that  the  same  year  you  were  married? 

A.     No.    1921,  I  marry. 

Q.     Were  you  in  China 

The  Court:  Well,  let's  get  the  second  brother. 
He  has  only  testified  as  to  one. 

The  Witness:  The  youngest  son,  Quan  Hang 
Fong. 

Q.     (By  Miss  Parker)  :    He  was  born  when? 

A.     1938. 

Q.     What  date?  A.     May  24. 

Q.  Were  you  in  Cliina  when  either  of  your  sons 
was  born  ?  A.     Yes. 

Q.  Were  you  in  China  when  Quan  Yoke  Fong 
was  born?  A.     Yes. 

Q.  Were  you  in  China  when  Quan  Hang  Fong 
was  born?  [16]  A.     Yes. 

Q.  When  you  returned  to  China  in  1929,  did  you 
go  directly  to  your  village?  In  1929,  when  you  re- 
turiied  to  China,  did  \'oii  f.>-o  directlv  to  your  vilhi.ire? 

A.     Yes. 

O.     And  vou  strived  in  C^hiiia  on  that  triii  foT  a 
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little  over  a  year.  Were  you  in  the  village  during 

that  entire  time?  A.     Yes. 

Q.  Did  you  live  with  your  wife  in  the  village 
home  at  that  time'?  A.     Yes. 

Mr.  Dooley:  Object  to  the  question,  your  HonorJ 
as  being  leading  and  suggestive.  I 

The  Court:    Overruled.  | 

Q.  (By  Miss  Parker) :  When  you  returned  tO' 
China  on  your  third  trip  in  1937,  did  you  go  to  your 
village?  A.     Yes. 

Q.  Did  you  stay  in  the  village  during  the  entire 
time  you  were  in  China  ?  A.     Yes. 

Q.  Did  you  go  to  your  home  and  did  you  live 
with  your  wife  and  your  children  at  that  time  ? 

Mr.  Dooley:  Object,  your  Honor,  to  the  question! 
as  calling  for  a  yes  or  no  answer.  ' 

The  Court:     Overruled.    Read  the  question.  [17] 

(Question  i-ead.) 

The  Witness :    Yes. 

Q.  (By  Miss  Parker)  :  What  is  the  present 
residence  of  your  wife?  Where  does  your  wife  live; 
at  the  present  time?  A.     Now,  you  mean? 

Q.     Yes.  A.     Live  with  me. 

Q.     She  lives  with  you  in  Los  Angeles? 

A,     Yes.    On  Boylston. 

Q.  Where  is  your  son,  Quon  Yoke  Fong,  at  the 
present  time?  A.     In  Hong  Kong. 

Q.     Where  is  your  son,  Quan  Hang  Pong? 

A.     He  live  with  me  now. 

Q.     He  lives  with  you  at  the  present  time  ? 
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A.     Yes. 

Q.  Mr.  Quan,  did  you  sign  an  affidavit  for  the 
purpose  of  bringing  your  son,  Quan  Yoke  Fong,  to 
the  United  States  ?  A.     I  did  not  hear  that. 

Q.  Did  you  execute  an  affidavit  for  the  purpose 
Df  bringing  your  son,  Quan  Yoke  Fong,  to  the 
United  States'? 

A.     Can  I  ask — I  don't  understand  that  word. 

The  Court:  Affidavit?  Better  explain  what  an 
iffidavit  is. 

Q.  (By  Miss  Parker) :  Did  you  sign  any  docu- 
nent  in  which  [18]  you  listed  your  children's  names 
md  your  trips  and  your  citizenship,  on  which  was 
contained  a  photogi*aph  of  yourself  and  your  son, 
Juan  Yoke  Fong,  for  the  purpose  of  having  Quan 
^oke  Fong  come  to  the  United  States  in  approxi- 
nately 


rm 


The  Court:  Miss  Parker,  if  you  have  the  affi- 
iavit,  I  think  the  affidavit  is  the  best  evidence,  or, 
f  the  government  has  it,  it  is  the  best  evidence. 

Miss  Parker:     I  have  a  coi)y  of  it,  your  Honor. 

The  Court :    Has  the  government  got  the  original  ? 

Miss  Parker :    The  original  is  in  the  passport  file. 

Mr.  Dooley:  In  the  passport  file  which  was  in- 
Toduced  in  evidence  in  support  of  the  motion  to 
iismiss. 

The  Court:     Let's  see  the  passport  file. 

The  Clerk:  I  suggest  Mr.  Dooley  withdraw  Un^ 
exhibits  and  they  be  reoffei-ed  i^i  tlie  trial  to  l:o:[) 
'  ■■iraiirht. 
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The  Court:    They  are  not  in  evidence? 
The  Clerk:     They  are  in  evidence  as  far  as  thej 

hearing  on  the  motion. 

The  Court:     Let  me  see  the  file.    Miss  Parker, 

hei'e  is  the  original.    Rather  than  ask  the  witness, 

what  he  did,  I  think  the  docmnent  is  the  best  evi-! 

dence. 

Miss  Parker :    I  will  be  glad  to  offer  the  document 

I 
in  evidence  if  the  Court  will  accept  the  documeni|i 

other  than  the  whole  file. 

The  Court :    It  may  be  received  in  evidence.  [19] 

Mr.  Dooley :    Objection,  your  Honor.  : 

The  Court:  Well,  1  waited  for  an  objection  and 
I  didn't  hear  any. 

Mr.  Dooley:  I  did  not  know  that  it  was  in  the 
form  of  an  offer. 

The  Court:    She  said,  "I  would  like  to  offer  it. 

Mr.  Dooley:  1  object  on  the  ground  it  is  hearsay^ 
your  Honor,  and  if  it  is  being  offered  for  the  truth 
of  its  contents 

The  Court :  I  don't  know  if  it  is  being  offered  for 
the  truth  of  the  contents.  It  is  being  offered  to  show; 
the  application  was  made. 

Mr.  Dooley:    Yes,  your  Honor. 

The  Court:  It  is  up  to  the  plaintiff  to  show  anl 
application  was  made  and  it  was  denied.  Arc  von 
willing  to  stipulate  an  ap])1ication  was  ma  do  and  if 
was  later  denied? 

Mr.  Dooley:  T  object  on  the  additional 
ground 

The  Court:     Wait  a  minute.    Before  vou  make 
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ibjection,  are  you  willing  to  stipulate  an  application 
\'as  made  and  then  denied?    It  is  incumbent  upon 
he  plaintiff  to  prove  he  made  an  application. 

Mr.  Dooley:    Yes,  your  Honor. 

The  Court:  And  that  application  was  denied, 
lither  denied  by  inaction  or  denied  by  positive  action 
>n  the  part  of  the  authorities  ?  [20] 

Mr.  Dooley:  Yes,  your  Honor.  I  believe  the  ap- 
)lication  itself  would  be  the  best  evidence. 

The  Court:    You  are  objecting  to  the  application? 

Mr.  Dooley:  No,  I  am  not,  your  Honor.  I  was 
(bjecting  solely  to  the  introduction  of  the  affidavit. 
Che  defendant  introduced  the  entire  file  to  show^ 
vhat  took  place  before  the  American  Consulate  and 
he  defendant  is  still  willing  to  introduce  the  entire 
lie  solely  for  the  purpose  of  showing  what  took 
)lace,  but  to  pick  out  a  piecemeal  portion,  merely 
m  affidavit  of  that  file,  to  show  what  took  place,  I 
)elieve  will  give 

The  Court:  Isn't  the  rule  that  the  plaintiff  can 
ntroduce  any  document  in  the  file,  and  later,  if  you 
vant  to,  if  she  introduces  any  document,  you  can 
>ffer  the  entire  file?  You  can't  object  to  the  intro- 
luction  of  a  part  of  the  file,  but  you  do  have  a  right 
;o  say  a  part  is  introduced  and  you  want  all  intro- 
luced. 

Mr.  Dooley :    Yes,  your  Honor. 

The  Court:  Do  you  have  a  right  to  say,  "I  object 
to  the  introduction  of  this  particular  document"? 

Mr.  Dooley:  I  believe  this  particular  document, 
70ur  Honor,  is  irrelevant  and  immaterial  as  far  as 
this  case  goes,  and  it  is  hearsay  and  self-serving. 
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The  Court:  Ordinarily  you  have  got  to  file  an 
affidavit,  isn't  that  right?  [21] 

Mr.  Dooley:  That  is  the  procedure.  I  don't  knowj 
of  any  regulation,  though. 

The  Court:  Isn't  this  the  same  procedure  that 
has  been  followed  right  along  ? 

i\ir.  Dooley :  Yes,  your  Honor,  but  the  thing  thatj 
she  is  complaining  about  is  denial  of  a  passport  ap-i 
plication. 

The  Court :  Are  you  willing  to  stipulate  that  the 
plaintiff  made  an  application  for  a  passport  ? 

Mr.  Dooley:    Yes,  I  can  stipulate  that. 

The  Court :  All  right.  Are  you  willing  to  stipulate 
that  the  application  was  denied? 

Mr.  Dooley :  I  believe  the  passport — the  reason  I 
say  that  passport  file  is  the  best  evidence  of  whati 
took  place 

The  Court :  I  am  not  asking  you  that.  I  am  ask- 
ing you  if  you  are  willing  to  stipulate.  If  you  are 
willing  to  stipulate,  then  we  don't  have  to  have  the 
evidence. 

Mr.  Dooley:    I  w^ould  prefer  it  go  in,  your  Honor. 

The  Court:  All  right.  It  may  be  received  and 
marked  as  Plaintiff's  Exhibit  1.  That  is,  it  is 
marked,  provided  the  witness  will  lay  a  foundation 
that  that  is  his  signature. 

Q.  (By  Miss  Parker)  :  Mr.  Quan,  I  show  you  an 
affidavit  and  ask  you  if  that  is  your  signature  on 
that  affidavit?  A.     Yes. 

Q,     Is  that  your  photograph,  photograph  No.  1? 

A.     Yes.  [22]  L 
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Q.     Of  whom  is  photograph  No.  2? 
A.     My  boy. 

Q.     Which  boy?  A.     Quan  Yoke  Fong. 

The  Court:    It  may  ])e  received,  in  evidence. 
The  Clerk:     Exhibit  1. 

(The  document  referred  to  was  received  in 
evidence    and    marked    as    Plaintiff's    Exhibit 

No.  1.) 

Q.  (By  Miss  Parker) :  Mr.  Quan,  to  your 
:nowledge,  did  your  son,  Quan  Yoke  Fong,  file  this 
fadavit  with  the  American  Consul? 

A.     Through  the  American  Consul,   you  mean? 

Q.  Did  he  present  this  affidavit,  to  your  knowl- 
dge  ? 

Mr.  Dooley:    Object  to  the  question. 

The  Court:  The  Court  can  assiune  it  was  pre- 
ented  because  it  is  in  the  government  file.  I  don't 
now  how  it  would  get  there  otherwise.  You  are 
dlling  to  stipulate,  aren't  you? 

Mr.  Dooley:    It  was  presented  by  someone.  Object 

0  the  question,  however,  on  the  ground  it  calls  for 
learsay. 

The  Court:    Sustained.  Doesn't  the  affidavit  show 

1  stamp  when  it  was  received  ? 

Miss  Parker:  Yes,  it  does,  your  Honor.  I  will 
lIso  offer  in  evidence  the  application  for  passport 
xecuted  by  Quan  Yoke  Fong  on  May  13,  1952. 
The  Court:  There  is  no  objection,  is  there?  [23] 
Mr.  Dooley:  There  is  no  objection  if  it  is  being 
>ffered  to  show^  what  took  place  before  the  American 
Consulate. 
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The  Court:  It  may  be  received  as  Plaintiff's 
Exhibit  2. 

The  Clerk:    Plaintiff's  Exhibit  2.  j 

(The  document  referred  to  was  received  ini 
evidence   and   marked    as    Plaintiff's    Exhibit] 

No.  2.) 

Miss  Parker:  Your  Honor,  may  I  have  thesG 
photographs  marked  for  identification? 

The  Court:  They  may  be  marked  for  identifica-i 
tion. 

The  Clerk:  Plaintiff's  Exhibits  3,  4  and  5  for 
identification. 

Miss  Parker:    And  also  this  one. 

The  Court :    Exhibit  6  for  identification. 

The  Clerk:    6  for  identification. 

(The  photographs  referred  to  were  marked! 

as  Plaintiff's  Exhibits  3,  4,  5  and  6  for  identifi- 

i 
cation.) 

Q.  (By  Miss  Parker)  :  Mr.  Quan,  I  will  sho\v^ 
you  Plaintiff's  Exhibit  3  for  identification  and  ask 
you  if  you  can  identify  the  photograph  of  the  per- 
sons shown  thereon,  the  person  on  the  left  first. 

A.    My  wife. 

Q.     What  is  her  name?  A.     Gee  Bo  Yoke. 

Q.     The  child  in  the  middle?  i 

A.     Quan  Yoke  Fong.  [24] 

Q.     And  Quan  Yoke  Fong  is  your  son? 

A.     Yes,  older  son. 

Q.     Your  oldest  son?  A.     Y^os. 
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Q.     And  the  xjerson  on  the  right? 

A.     That  is  myself. 

Q.     Do  }'ou  recall  when  that  picture  was  tiiken  ? 

A.     1937. 

Q.     About  how  old  was  your  son  at  that  time? 

A.     About  eight  years  old. 

Q.  Do  you  recall  the  Chinese  date  of  the  birth 
)f  your  son "]  A.     The  Chinese  date  ? 

Q.     The  Chinese  date. 

A.  Well,  I  can 't  recall,  but  I  know  it  is  American 
L930,  February  13. 

Q.     February  13,  1930?  A.    Yes. 

Q.  I  show  you  plaintiff's  Exhibit  4  for  identifi- 
cation and  ask  you  if  you  will  identify  the  persons 
n  the  photograph.  A.     Yes. 

Q.     The  lady  seated  is 

A.     My  wife,  Gee  Bo  Yoke. 

Q.     And  this  photograph  ?  [25]  A.     Myself. 

Q.  And  do  you  recall  when  that  photograph  was 
laken?  A.     When  she  first  came  over  in  1949. 

Q.  When  she  first  came  to  the  United  States  in 
1949?  A.     Yes. 

Q.  I  show  you  Plaintiff's  Exhibit  5  for  identifi- 
cation and  ask  you  if  you  can  identify  the  persons 
ihown  in  the  photograph.   The  boy  on  the  left  ? 

A.     My  youngest  boy. 

Q.     Your  youngest  boy,  Quan  Yoke  Fong? 

A.     Quan  Hang  Fong. 

Q.     Pardon  me.   The  pai'ty  in  the  middle? 

A.     My  wife,  C-ee  lio  Yoke. 

Q.     The  party  on  your  riglit? 
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A.    The  oldest  boy,  Quan  Yoke  Fong. 

Q.  Do  you  know  when  this  photograph  was 
taken? 

A.  My  wife  told  me  about  after  the  war  it  took 
at  Hong  Kong. 

Mr.  Dooley:     I  object,  your  Honor. 

The  Court:     The  wife  can  testify. 

Miss  Parker:    Very  well,  your  Honor. 

Q.  (By  Miss  Parker) :  I  show  you  Plaintiff's 
B;xhibit  No.  6  for  identification  and  ask  you  if  youi 
can  identify  the  two  persons  there.  .1 

A.  Yes.  Left,  my  youngest  boy,  Quan  Hang 
Fong.  Right,  the  oldest  boy,  Quan  Yoke  Fong.  [26] 

Q.  Do  you  have  knowledge  as  to  when  this  photo-, 
graph  was  taken  ?  I 

A.  I  understand  it  was  took  in  April  in  Hong 
Kong  when  my  wife  came  over  that  time. 

Mr.  Dooley:  I  object,  your  Honor,  and  move  tci 
strike  the  answer. 

The  Court :    It  may  go  out.  I 

Q.  (By  Miss  Parker) :  Where  did  you  get  this 
picture,  Mr.  Quan  ?  A.    My  wife  brought  it  over 

Q.     Your  wife  brought  it  over?  A.     Yes. 

Q.     In  1951? 

A.  No.  1949,  she  came  over.  I  think  maybe  mjj 
boy  did.  I  am  not  sure. 

Miss  Parker:  May  I  offer  the  photographs  irl 
evidence,  your  Honor? 

The  Court:     They  may  be  received  in  evidence 

The  Clerk:  Plaintiff's  Exhibits  3,  4,  5  and  6  ir 
evidence. 
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(The  exhibits  I'ef erred  to  were  received  in 
evidence  and  marked  as  Plaintiif's  Exhibits 
3,  4,  5  and  6.) 

Q.  (By  Miss  Parker) :  Mr.  Quan,  do  you  recall 
n  December,  1952,  addressing  a  cable  to  the  Ameri- 
an  Consul  at  Hong  Kong  [27]  regarding  the  ap- 
ilication  of  your  son,  Quan  Yoke  Fong? 

A.    Yes,  I  did  send  a  wire. 

The  Court:  Will  you  speak  up  a  little  louder, 
ilease  ? 

Miss  Parker:     May  I  have  these  marked? 

The  Court:  They  may  be  marked  Exhibits  7 
nd  8. 

The  Clerk :    7  and  8  for  identitication. 

(The  exhibits  referred  to  were  marked  Plain- 
tiff's Exhibits  7  and  8  for  identification.) 

Q.  (By  Miss  Parker)  :  Mr.  Quan,  I  show  you  a 
opy  of  a  cable  addressed  to  the  American  Consul 
reneral,  Hong  Kong,  dated  December  11,  1952,  and 
sk  if  that  is  the  cable  that  you  sent  to  the  American 
)onsul  on  that  day.  A.     Yes,  I  did. 

Q.  Did  you  during  the  same  month  address  a 
dre  to  the  United  States  Department  of  State  in 
Vashington,  D.  C,  regarding  your  son's  application 
or  a  passport?  A.     Yes,  I  did,  too. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  8,  ad- 
ressed  to  the  United  States  Departnipnt  (",f  Sfritc, 
^a^>;q;ort  DiviGion,    Wasfiiiigton,   J).   C,   dated  ]>(^- 
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cember  17,  1952,  and  ask  yuu  if  this  is  the  telegrair 

you  sent  to  the  Department  of  State.  A.     Yes 

Q.  In  your  wire  of  December  17,  1952,  to  th( 
Department  of  State  in  Washington,  you  stated 

"If  I  have  not  been  advised  of  favorable  [28] 
decision  prior  to  December  23  will  assume  applica- 
tion is  denied." 

Mr.  Dooley:  Object,  your  Honor,  to  reading  th( 
contents  of  the  document  before  admission  into  evi, 
dence. 

The  Court:     Sustained.  j 

Miss  Parker:  May  I  offer  these  telegrams  foi 
admission  in  evidence*? 

Mr.  Dooley:  Object,  your  Honor,  on  the  grounc, 
that  they  do  not  constitute  the  best  evidence. 

The  Court:    What  is  the  best  evidence? 

Mr.  Dooley:  Well,  in  the  case  of  one  of  the  tele 
grams,  at  least,  the  best  evidence  is  the  origina 
telegram.  i 

The  Court:    Who  has  the  original  telegram? 

Mr.  Dooley:    It  is  contained  in  the  file. 

The  Court :  Do  you  say  that  this  is  not  a  correc 
copy  of  the  original'?  Which  file  is  it  contained  in, 

Mr.  Dooley:     The  State  Department  file.  ! 

The  Court:  If  we  have  the  original,  I  think  th( 
objection  is  good.   You  can  introduce  the  original, 

Miss  Parker :    May  I  offer  the  original  ? 

The  Court :  The  original  may  be  received  in  evi 
dence. 

The  Clerk:    Plaintiff's  Exhibit  7. 
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(The  document  referred  to  was  received  in 
evidence    and    marked    as    Plaintiff's    Exhibit 

No.  7.) 

Miss  Parker:  Does  the  Department  file  show  the 
riginal  [29]  of  the  telegram  sent  to  the  Department 
f  State  in  Washington*? 

Mr.  Dooley:  The  Department  has  no  knowledge 
f  the  telegram  having  been  sent.  The  State  Depart- 
aent  file  is  there. 

The  Court:  Mr.  Dooley,  isn't  there  a  presumption 
tiat  a  letter  that  is  mailed  is  delivered"?  Doesn't  that 
(resumption  go  along  with  a  telegram  ^ 

Mr.  Dooley :  Your  Honor,  I  am  wondering  where 
his  copy  came  from.  I  would  like  to  ask  the  witness 

few  questions  concerning  it  generally. 

The  Court:  Take  the  witness  on  voir  dire  and 
,sk  about  it. 

Voir  Dire  Examination 

3y  Mr.  Dooley: 

Q.     Mr.  Quan,  did  you  prepare  this  copy? 

A.     You  mean  the  letter? 

Q.  Yes.  Did  you  prepare  this  document  which 
s  before  you  in  the  form  it  is  in  ? 

A.  Well,  I  talk  to  my  lawyer,  and  so  I  sent  it 
lut,  you  know,  sent  the  telegram  to  the  State. 

The  Court:  Who  was  your  lawyer  at  that  time? 
iliss  Parker? 

The  Witness :    Yes. 
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The  Court:  Miss  Parker,  did  you  send  the  tele-i 
gram? 

Miss  Parker:  I  did  not  send  the  telegram,  your 
Honor.   I  [30]  prepared  the  telegram. 

The  Witness :    I  talked  to  her  about  it. 

The  Court:  Is  that  a  copy  of  the  telegram  that 
you  prepared? 

Miss  Parker:    No,  your  Honor,  it  is  not.    I  die 
tated  the  telegram  over  the  telephone. 

The  Court:  Mr.  Doolej',  is  there  a  contention  of^ 
the  government  that  the  application  was  not  denied  I 

Mr.  Dooley:    No,  your  Honor. 

The  Court:  The  application  was  filed  on  May 
13,  1952.   What  is  the  date  of  this  telegram? 

Miss  Parker:    December  17,  1952. 

The  Court :  Now,  the  government  had  from  May 
to  December  to  pass  upon  this  application. 

Mr.  Dooley :    Yes,  your  Honor. 

The  Court:  Did  the  government  ever  pass  upon 
it? 

Mr.  Dooley:  The  government,  I  believe,  passed 
upon  the  application,  but  not  prior  to  the  time  the 
complaint  was  filed. 

The  Court:  I  have  already  ruled  on  that,  haven't 
I  ?  That  a  failure  to  act  within  this  period  of  time  is 
a  denial. 

Mr.  Dooley:     Yes,  your  Honor. 

The  Court:  Are  you  trying  to  establish  by  put- 
ting in  that  telegram  that  there  was  a  denial? 

Miss  Parker:  I  am  trying  to  establish,  your 
Honor,  that  ihvvo  Avas  in  effect  a  denin]  i^yior  to  the 
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ime  the  complaint  [31]  was  filed,  because  there  was 
10  answer  to  this  telegram  within  the  time  specified 
n  the  telegram.  The  formal  denial,  I  believe  the 
passport  file  shows  on  January  7.  Is  that  correct, 
!d:r.  Dooley? 

Mr.  Dooley:    I  w^ill  check  that  in  just  a  moment. 

Miss  Parker:  And  Mr.  Quan  wired  the  State 
Department  on  December  17  and  asked  them  about 
t. 

The  Court:  Let  him  testify  that  he  wired  the 
^tate  Department.  We  haven't  got  that  testimony 
fet.  The  testimony  is  you  dictated  the  telegram  over 
:he  phone. 

Direct  Examination 
(Resumed) 
By  Miss  Parker : 

Q.  Do  you  know  of  your  own  knowledge  that  this 
telegram  was  sent  to  the  State  Department  on  De- 
sember  17? 

Mr.  Dooley :  Object  on  the  ground  the  witness  has 
already  indicated  he  doesn't. 

The  Court:    Overruled. 

The  Witness:  You  mean  I  did  send  this  tele- 
gram *? 

Q.  (By  Miss  Parker)  :  You  sent  this  telegram 
to  the  State  Department  on  December  17,  1952  ? 

A.     Yes. 

Miss  Parker:     May  I  offer  this  in  evidence? 

Mr.  Dooley:  Object,  your  Honor.  May  I  ask  one 
more  question?  [32] 
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The  Court:    Yes. 

Mr.  Dooley:  In  what  manner  did  you  send  this 
telegram,  Mr.  Quan?  Did  you  go  down  to  the  tele- 
graph ofi&ce?  j 

The  Witness:  No.  I  didn't  make  up  this.  A' 
friend  of  mine  made  it  up  for  me.  1  tell  him  what 
to  do  and  he  make  it  up. 

The  Court :  Did  you  actually  go  down  to  the  tele^ 
graph  office  and  send  the  telegram? 

The  Witness :    A  friend  of  mine  went  down  there.' 

The  Court :    You  gave  it  to  a  friend  to  send  % 

The  Witness :    Yes. 

The  Court:    Objection  sustained. 

Q.  (By  Miss  Parker) :  Mr.  Quan,  was  your 
oldest  son,  the  plaintiff,  Quan  Yoke  Fong,  born  dur- 
ing your  first  trip  to  China  or  was  he  born  during 
your  second  trip  to  China?  A.     Second  trip. 

The  Court:    Your  oldest  son? 

The  Witness :    Oldest  son,  yes. 

The  Court :    And  the  date  of  his  birth  again  % 

The  Witness :     1930,  February  13th. 

Miss  Parker :  I  have  no  further  questions  of  this! 
witness. 

The  Court:  I  understand  that  no  children  w^ere 
bom  during  your  first  trip? 

The  Witness:    Right. 

The  Court :  The  oldest  son  was  born  during  your 
second  [33]  trip? 

The  Witness:    Yes,  sir. 

The  Court:  And  your  youngest  son  was  born 
diri-iuLV  what  tri])? 
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The  Witness :    Third  trip. 

The  Court:     Third  trip? 

The  Witness :    Yes. 

The  Court:    Do  you  want  to  postpone  your  cross- 
ixamination  ? 

Mr.  Dooley :    Yes,  your  Honor. 

The  Court:    You  may  step  down. 

(Witness  withdrawn.) 
Miss  Parl^er:  Gee  Bo  Yoke. 

GEE  BO  YOKE 

ailed  as  a  witness  herein  by  and  on  behalf  of  the 
)laintitf,  having  been  first  duly  sworn,  was  exam- 
ned  and  testified,  through  the  interpreter,  as  fol- 

ow^s: 

The  Clerk:     Will  you  take  the  stand  and  state 
our  name? 
The  Witness:     Quan  Gee  Bo  Yoke. 

Direct  Examination 
5y  Miss  Parker: 

Q.     Mrs.  Quan,  where  do  you  reside  ? 
A 

Q 
A 


1600  North  Boylston.  [34] 

Where  were  you  born? 

I  was  born  KS  30,  2nd  month,  5th  day. 

Where  were  vou  born?  A.     Kowkwono:. 

That  is  in  China,  is  it  ?  A.     Yes,  China. 

When    were    vou    admitted    to    the    Tnited 


states? 
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A.     CR  38,  Chinese  date,  3rd  month,  15th  day 

Miss  Parker:    What  is  the  date? 

The  Interpreter:    April  12,  1949. 

Q.     (B}^  Miss  Parker)  :    How  were  you  admittec 
to  the  United  States  at  that  time  ? 

A.     Citizen  paper. 

Q.    Were  you  admitted  as  the  wife  of  a  citizen  o: 
the  United  States'? 

A.     That's  right,  the  wife  of  a  citizen. 

Q.     Are  you  married?  A.     Yes. 

Q.     To  whom  are  you  married? 

A.     Quan  Lun  Hong. 

Q.     When  were  you  married? 

A.     Kowkwong,   Canton,   China,   or  Kwangtung 

Q.     The  date?  A.     Chinese  date  CR  10-6-25, 

The  Interpreter:    July  29,  1921.  [35] 

Q.     (By  Miss  Parker)  :     Do  you  have  any  chil 
dren?  A.     Two  sons. 

Q.     What  are  the  names  of  your  sons? 

A.     The  big  one,  the  older  one,  is  called  Qua] 
Yoke  Fong.    The  second  one  is  Quan  Hang  Fong 

Q.     When  was  your  older  son  born? 

A.     Chinese  date  CR  19-1-5. 

The  Interpreter:    February  13,  1930. 

Q,     (By  Miss  Parker) :     Where  was   your  so: 
born  ?  A.     Kowkwong  Village. 

Q.     What  is  the  birth  date  of  your  younger  son 

A.     CR  27-4-25. 

The  Interpreter :    May  24, 1938. 

0.     (By   Miss    Parker) :      Was    your    husbancr 
Quan  Lun  Hong,  in  Cliirin   f.t  th^^  time  your  firf 
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son  was  born  ?  A.     Yes. 

Q.     Was  he   at  home   with  you   in  the   village.^ 

A.     Yes. 

{}.  Was  your  husband,  Quan  Lun  Hong,  in  China 
svhen  your  second  son  was  born'? 

A.     Also  at  home. 

The  Court :  When  your  husband  was  home  when 
youT  second  child  was  born,  how  old  was  your  first 
3hild  at  that  time? 

The  Witness :    About  9. 

The  Court:  In  the  Adllage,  whose  house  did  you 
[ivein?  [36] 

The  Witness :    I  rented  the  house. 

The  Court:  Did  you  rent  the  same  house  when 
p^our  No.  1  son  was  born? 

The  Witness:     Same. 

The  Court :  Did  you  live  in  that  house  with  your 
No.  1  son  from  the  time  the  No.  1  son  was  born 
Lintil  your  husband  came  home  in  1937  ? 

The  Witness :    The  same  house. 

The  Court:     Did  your  son  live  with  you? 

The  Witness :    Yes. 

The  Court :    Who  else  lived  in  the  house  \^i.th  you  ? 

The  Witness:     Just  myself  and  the  son. 

The  Court :  When  your  husband  I'eturned  to  the 
[Jnited  States  in  1938,  did  you  still  live  in  that  same 
bouse  ? 

The  Witness :    Yes. 

The  Court:  Did  you  still  live  in  the  same  lu-i's.^ 
fi'om  1938  until  you  came  to  tlie  United  States  in 
1949? 
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The  Witness:    Yes. 

The  Court :  And  did  your  No.  1  son  live  in  th£ 
house  with  you? 

The  Witness:    Yes. 

The  Court :  When  you  came  to  the  United  State 
in  1949,  when  you  left  the  family  home  in  the  village 
how  old  was  your  No.  1  son? 

The  Witness:  CR  27,  which  is  1938,  after  th 
Japanese  [37]  invasion  of  China,  I  had  alread: 
moved  from  the  village  to  Hong  Kong. 

The  Court:  Did  your  No.  1  son  go  with  you  t 
Hong  Kong? 

The  Witness :    Yes,  together  we  moved. 

The  Court:  How  old  was  your  No.  1  son  whei 
you  went  to  Hong  Kong  in  1938? 

The  Witness :  My  son  was  born  27  CR.  He  woul 
be  about  9  years  old  then. 

The  Court:  Was  your  second  son  born  in  th 
village  ? 

The  Witness :  My  second  son  is  the  one  that  ws 
born  in  CR  27. 

The  Court:     Was  he  born  in  the  village? 

The  Witness :  After  birth,  yes,  we  moved  sever? 
months  after  he  was  born. 

The  Court :  Then  after  your  No.  2  son  was  bon 
several  months  later  you  went  to  Hong  Kong? 

The  Witness:     He  was  born  the  4th  month 
Chinese  calendar,  and  I  moved  at  the  end  of  the  sam 
year  to  Hong  Kong. 

The  Court:  At  the  time  you  moved  to  Hon: 
Kong,  your  No.  1  son  was  how  old? 
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The  Witness:    We  call  him  aroimd  9  years  old. 

The  Court :  When  you  got  to  Hong  Kong,  where 
id  you  live? 

The  Witness:  Yick  Yum  Street,  near  Happy 
^alley. 

The  Court :    In  a  hotel  room  or  house  ? 

The  Witness:    A  flat.  [38] 

The  Court:  Did  you  live  in  that  same  flat  until 
ou  came  to  the  United  States  ? 

The  Witness:    Yes. 

The  Court:  Did  your  No.  1  and  No.  2  sons  live 
\Ai\\  you? 

The  Witness:     Same  place. 

The  Court :  When  you  came  to  the  United  States, 
lid  you  bring  your  No.  2  son  with  you? 

The  Witness:     No. 

The  Court:  You  left  your  No.  1  and  No.  2  sons 
u  Hong  Kong? 

The  Witness:     That's  right. 

The  Court :  When  you  came  to  the  United  States, 
low  old  was  your  No.  1  son? 

The  Witness :  In  the  vicinity  of  19,  I  would  say, 
md  now  I  would  call  him  26,  the  oldest  son. 

The  Court :  When  you  came  to  the  United  States, 
-^ou  left  your  oldest  son  in  Hong  Kong  and  he  was 
low  old  at  that  time? 

The  AVitness:  Chinese  date,  I  came  over  in  CR 
?8. 

The  Court :  When  you  came  to  the  United  States 
lU  CR  38,  how  old  was  your  No.  1  son  then  ? 
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The  Witness:  I  have  been  here  seven  years  al- 
ready. I  call  him  around  26  Chinese  date. 

The  Court:     Now? 

The  Witness :     Novv^ 

The  Court :  How  old  was  he  when  you  left  Hong* 
Kong?  [39] 

The  Interpreter:     She  can't  figure  it. 

The  Witness:     I  have  been  here  seven  years  audi 

1  call  him  28  years  old  now,  and  when  I  came,  het 
was  around  19  Chinese. 

The  Court:  How  old  was  your  No.  2  son  at  that 
time  ? 

The  Witness :     About  12. 

The  Court :  Then  you  lived  with  your  No.  1  son 
from  the  time  he  was  born  in  the  village  until  you 
came  to  the  United  States,  a  period  of  about  19; 
years  ? 

The  Witness:     That's  right. 

Q.  (By  Miss  Parker)  :  Mrs.  Quan,  I  show  you 
Plaintiff's  Exhibit  2,  application  for  passport,  and 
ask  you  if  you  can  identify  the  photographs  on  the 
back  of  the  passport. 

A.     This  is  my  oldest  son,  No.  1  son. 

Q.  I  show  you  Plaintiff's  Exhibit  3  and  ask  you 
if  you  can  identify  the  person  on  the  left,  the  lady 
on  the  left.  A.     This  is  I. 

Q.     And  the  little  boy  sitting  in  the  middle? 

A.     This  is  my  son. 

Q.     Which  son,  Mrs.  Quan?  A.     No.  1  son. 

Q.     And  the  person  on  your  left? 

A.     This  is  my  husband. 
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Q.  Do  you  recall  \Ylien  this  i^liotograpb  was 
aken,  Mrs.  Quan? 

A.     I  think  it  was  CR  27.  [40] 

Miss  Parker:     What  date  is  that'/ 

The  Witness:  The  time  when  he  went  back  to 
/hina. 

The  Interpreter:  CR  27  w^ould  be  about  '38  or 
arly  '39. 

The  Court:     Is  that  Exhibit  3? 

Miss  Parker:     Yes,  your  Honor. 

The  Witness :  Excuse  me.  It  was  the  year  when 
e  went  home,  CR  26,  about  that  time. 

Mr.  Dooley:     Would  you  translate  thaf? 

The  Interpreter:  CR  26  would  be  about  1937  or 
arly  1938,  first  month  in  1938. 

The  Court:  At  the  time  that  picture  was  taken, 
ow  old  was  your  No.  1  son  ? 

The  Witness:  About  8,  what  you  call  around  8. 
Cither  8  or  9  years  old. 

The  Court:  Was  that  picture  taken  in  the  vil- 
ige'? 

The  Witness :     In  the  village. 

The  Court:  That  picture  was  taken  before  you 
?ent  to  Hong  Kong? 

The  Witness :     Not  yet,  yes. 

The  Court :     Not  yet  had  gone  to  Hong  Kong  ? 

The  Witness:     Not  yet  had  gone  to  Hong  Kong. 

Q.  (By  Miss  Parker) :  I  show  you  Plaintiti's 
Exhibit  4  and  ask  you  if  you  can  identify  the  per- 
ons  in  that  photograph. 
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A.  This  one  sitting  dov^n  is  myself.  This  is  my, 
husband.  [41] 

Q.     Do  you  recall  when  this  picture  was  taken? 

A.  The  year  that  I  came  oA^er  here,  CR  3S,  al:)out 
1949. 

Q.  I  show  you  Plaintiff's  Exhibit  5  and  ask  youi 
if  you  can  identify  the  persons  in  that  photograph.i 
Who  is  the  smaller  boy  on  the  left? 

A.     My  little  boy. 

Q.     The  person  in  the  middle? 

A.     This  is  I. 

Q.  The  one  on  the  right? 

A.  My  older  boy. 

Q.     Do  you  recall  when  that  picture  was  taken  ? 

A.  About  CR  36,  before  I  came  to  the  United 
States.   It  was  taken  in  Hong  Kong. 

Q.  I  show  you  Plaintiff's  Exhibit  6  and  ask  you 
if  you  can  identify  that. 

A.     Picture  of  my  two  boys. 

Q.     The  one  on  the  left  is  which  boy? 

A.  The  left  side  is  my  younger  boy.  The  right' 
side  is  the  older  boy. 

Q.  Do  you  know  when  this  photograph  was, 
taken?  i 

A.  At  the  time  when  my  little  boy  came  to  the 
United  States.  It  was  taken  at  the  airport  in  Hongj 
Kong.  j 

The  Court:  AVhen  did  your  little  boy  come  to  the 
United  States? 

The   Witness:     CR  40,   1951   American   date.    I 
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hink  lie  [42]  arrived  here  around  the  end  of  July 

f  1951. 

Miss  Parker :  T  have  no  further  questions  of  this 
dtness. 

The  Court:  Well,  before  we  proceed  with  any 
ross-examination,  we  will  take  the  morning  recess. 
\^e  will  recess  until  20  minutes  after  11:00. 

(Recess.) 

The  Court:    You  may  proceed  now. 
Miss  Parker:     Will  you  mark  this  exhibit? 
The  Court :     It  may  be  marked  the  next  exhibit. 
The  Clerk:     Plaintiff's  Exhibit  9  for  identifica- 
lon. 

(The  exhibit  referred  to  was  marked  as  Plain- 
tiff's Exhibit  No.  9  for  identification.) 

LUN  HONG  QUAN 

ecalled  as  a  witness  by  and  on  behalf  of  the  plain- 
iff,  having"  been  previously  duly  sworn,  was  exam- 
[led  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
>y  Miss  Parker: 

Q.  Mr.  Quan,  1  show  you  United  States  in- 
ividual  income  tax  returns  for  the  years  1941  to 
954,  inclusive,  and  ask  you  if  these  are  your  file 
opies  of  your  federal  income  tax  returns  filed  for 
lose  years'?  A.     Yes.  [43] 

Miss  Parker:     If  the  Court  please,  I  would  like 
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to  introduce  this  Exhibit  9  as  one  exhibit,  the  in- 
come tax  returns  for  the  years  1941  through  1954, 

The  Court:  Does  it  show  he  claimed  No.  1  son 
as  a  dependent?  i 

Miss  Parker:     Yes,  it  does,  your  Honor.  ' 

Mr.  Dooley:  Objection,  Your  Honor,  on  the 
ground  that  the  copies  are  not  the  best  evidence, 
The  originals  may  be  obtained  at  the  request  oi, 
the  taxpayer  duly  authenticated  by  the  Internal 
Revenue. 

Miss  Parker:  If  I  may  answer  Mr.  Dooley,  ii 
he  has  ever  tried  to  get  any  income  tax  returns 
back  of  four  years,  he  will  find  the  governmeni 
doesn't  keep  them.  > 

The  Couii::  Are  these  true  and  correct  copies  oi 
the  returns  filed? 

The  Witness:     Yes. 

The  Court:    Objection  overruled. 

Mr.  Dooley:  I  have  an  objection  on  anothei 
ground.  They  are  self-serving  documents. 

The  Court:     Overruled. 

The  Clerk:     Plaintiff's  Exhibit  9. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No.  90! 

i 

Miss  Parker:  May  I  also  ask  permission  of  th( 
Court  to  withdraw  these  at  the  conclusion  of  th(i 
case?  [44] 

The  Court :     They  may  l3e  withdrawn. 

Mr.  Doole}-:  That  is  at  the  conclusion  of  th( 
appeal  ? 

The  Court:     Yes,  at  the  conclusion  of  the  case, 
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[lie  case  is  not  over  with  until  an  appeal  lias  been 
Leterminecl,  or  a  writ  of  eei'tiorari  has  been  denied 
f  it  is  asked  for  in  the  Supreme  Court. 

Q.  (By  Miss  Parker) :  Mr.  Quan,  I  show  you 
he  oi'iginal  of  a  cable  addressed  by  you  to  the 
American  Consul  at  Hong  Ivong,  December  12, 
952,  and  ask  you  if  you  received  any  reply  to  this 
able.  A.     No. 

Miss  Parker:  T  have  no  further  questions,  your 
lonor. 

Mr.  Dooley:  Your  Honor,  at  this  time,  the  de- 
endant  renews  the  motion  to  dismiss  the  action  for 
ick  of  jurisdiction,  and  ii-  support  of  the  motion 
he  defendant  would  like  to  offer  in  evidence  the 
ntire  certified  passport  file  of  the  Department  of 
)tate  for  the  purpose  of  showing-  the  action  taken 
y  and  before  the  American  Consulate. 

The  Court:  I  have  already  ruled  on  that  and  T 
on't  presume  it  is  necessary  to  rule  again. 

Mr.  Dooley:  I  understand  from  Mrs.  Smith  that 
le  file  should  be  reoffered  in  evidence  at  the  trial. 

The  Court:  It  is  being  reoffered  for  a  restricted 
lurpose  only? 

Mr.  Dooley:  Yes,  for  the  purpose  of  showing 
lie  action  [45]  taken  before  the  American  Consul. 

The  Court :  It  may  be  received  for  that  purpose 
nly. 

The  Clerk:     Exhibit  A. 

(The  exhibit  referred  to  vvas  receivcxi  in  evi- 
dence and  marked  as  Government's  Exhibit 
A.) 
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Mr.  Dooley:  I  would  like  tlie  record  to  show 
that  the  file,  includin.i;-  the  exhibits  introduced  bjl 
])]aintiff  from  that  file,  belons^  to  the  Departmen1| 
of  State,  and  the  defendant  would  like  to  be  abk 
to  withdraw  that.  ,  I 

The  Court:  At  the  conclusion  of  the  case,  sucli 
may  be  the  order. 

Mr.  Dooley:  The  defendant  offers  in  evidence 
in  support  of  its  motion  a  certified  statement  fron! 
the  Department  of  State  concerning  the  processing! 
of  passport  applications  at  the  American  Consulatd 
in  Hong  Kong  as  Defendant's  Exhibit  B. 

Miss  Parker:     I  object  to  that,  your  Honor. 

The  Court:  Overiiiled.  It  may  be  received  ii 
evidence. 

The  Clerk:     Exhibit  B. 

(The  exhibit  referred  to  was  received  in  evi 
dence  and  marked  as  Government's  Exhibi 
B.) 

Cross-Examination 
By  Mr.  Dooley: 

Q.     Mr.  Quan,  in  what  village  were  you  born? 

A.     Ping  On  Village,  Kowkwong.  [46] 

Q.     On  what  date  was  that? 

A.     1899,  November  7. 

Q.  When  you  went  to  China  in  1921,  were  yoi 
still  living  in  Ping  On  Village  ?  A.     Yes. 

Q.  When  you  left  China  in  1922,  were  you  stil 
livins:  in  Ping  On  Village?  A.     Yes. 
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Q.  When  did  you  move  from  Ping  On  Village 
)  Kowkwong  Village? 

A.     Well,  we  moved  after  we  got  married  in  1921. 

Q.  In  1921.  Then  you  weren't  living  in  Ping 
h\  Village  when  you  returned  to  the  United  States 
1  1922,  were  you  %  A.     In  Kowkwong,  yes. 

Q.     You  were  living  in  Kowkwong"? 

A.     Yes. 

Q.     In  what  village  were  you  married? 

A.     In  Ping  On. 

Q.     Did  you  own  a  home  in  Ping  On  Village? 

A.     My  home? 

Q.     Did  you  own  a  home  in  Ping  On  Village? 

A.     Yes. 

Q.     Did  you  own  a  home  in  Kowkwong  Village? 

A.     Yes. 

Q.  How  far  is  Ping  On  Village  from  Kowkwong 
'illage?  [47]  A.     About,  shall  I  say  8  miles. 

Q.     Eight  American  miles? 

A.     Yes,  around  that.  I  really  don't  know  exactly. 

Q.     But  that  is  your  estimate?  A.     Yes. 

Q.  How  long  after  your  marriage  did  you  move 
)  Kowkwong  Village  ?  A.     About  two  months. 

Q.     How  large  is  Kowkwong  Village? 

A.  Oh,  I  would  say  about — you  mean  how  big 
opulation  ? 

Q.  Withdraw  the  question.  How  many  houses, 
pproximately,  does  Kowkwong  Village  have? 

A.     Oh,  about  50,000  people. 

Q.     About  what?  A.     50,000  population. 

Q.     50,000  population.  A.     About. 
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Q.     Do  you  know  where  Toy  Shan  City  is  located 

A.     What  city'? 

Q.     Toy  Shan. 

A.     In  English,  I  don't  know. 

Q.     Toy  Shan. 

A.     That  is  far  away.    I  have  never  been  thereJ 

Q.  You  have  never  been  to  Toy  Shan  or  Toj' 
San?  Row  far  avray  is  that  from  Kowkwon^j 
Village?  [48]  A.     From  Toy  Shan?  I 

Q.     Yes. 

A.  I  don't  know,  ]}ecause  I  have  never  beer 
there. 

Q.     How  far  is  Canton  from  Kowkwong  Village  1 

A.  Well,  my — about  60  miles,  I  guess.  I  really 
don't  know  exactly. 

Q.  In  what  direction  is  Canton  from  Kown 
kwong  Village?  A.     Direction? 

Q.     Yes.  A.     I  think  it  is  south. 

Q.     Canton  is  south  of  Kowkwong  Village  ? 

A.     No.   Kowkwong  is  south  of  Canton. 

Q.  Did  you  ever  travel  from  Kowkwong  Village 
to  Canton? 

A.  I  did  a  couple  of  times,  I  think.  I  don't  re- 
member. 

Q.     How  did  you  go?  A.     By  boat. 

Q.  On  your  trip  to  China  in  1929,  did  you  staj 
in  the  village?  Did  you  stay  in  Kowkwong  Village 
during  the  entire  time  you  were  in  China  ? 

A.     Yes. 

Q.     You  didn't  visit  any  of  the  nearby  villages'* 

A.     No. 
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Q.  You  were  present  when  Quan  Yoke  Fong  was 
orn,  is  that  correct?  A.     Yes,  sir.  [49] 

Q.    What  time  of  the  day  was  he  born? 

A.     What  day,  you  say? 

Q.     What  time  of  the  day? 

A.  In  the  evening,  7:00  o'clock,  around  there, 
bout. 

Q.     About  7:00  o'clock?  A.     Yes. 

Q.     Did  you  have  a  doctor  in  attendance? 

A.    Yes. 

Q.     Was  there  a  nurse  in  attendance? 

A.     No  nurse. 

Q.     Was  he  born  at  home?  A.     Home. 

Q.  After  Quan  Yoke  Fong  was  born,  how  long 
id  you  remain  in  the  village  ? 

A.     About  four  months. 

Q.     After  you  left  the  village,  where  did  you  go  ? 

A.     I  come  back  to  the  United  States. 

Q.  When  was  the  next  time  that  you  saw  Quan 
^oke  Fong?  A.     '37,  1937. 

Q.     Where  was  it  you  saw  him  then? 

A.     In  Kowkwong. 

Q.  That  was  during  your  next  trip  to  China,  is 
hat  right?  A.     Yes,  third  trip,  1937. 

Q.  How  old  was  Quan  Yoke  Fong  at  that 
ime?  [50]  A.     8  years  old. 

Q.  Where  did  you  live  at  that  time  during  that 
rip?  A.     In  1937? 

Q.     Yes.  A.     In  Kowkwong. 

Q.     Did  you  live  in  the  same  house? 

A.    Yes. 
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Q.     Did  yon  own  that  house?  A.    Yes. 

Q.     When  did  you  first  purchase  that  house? 

A.     You  mean 

Q.     The  house  in  which  you  lived  during  1937^ 

A.     The  address  3^ou  mean  ? 

Q.     No.   When  did  you  first  buy  that  house? 

A.  Oh,  l)uy  that  house?  Oh,  1930  I  moved  down^ 
there  in — '29.  I  think  it  was.  I  don't  remem])erj 
1922. 

Q.     1922.    From  whom  did  you  buy  that  house  t 

A.     Oh,  some  people  owti.  .I 

Q.  How  many  persons  lived  in  this  house  in 
1937  while  you  were  in  China  ?  I 

A.  Me  and  my  wife  and  my  oldest  boy,  Yoke 
Fong. 

Q.  While  you  were  in  China  in  1929  to  1930,  who; 
lived  in  the  house?  A.     1929  to  1930? 

Q.     1929  to  1930,  who  lived  in  the  house?  [51] 

A.     Me  and  my  wife. 

Q.     How  many  rooms  did  this  house  have? 

A.     Two. 

Q.     What  did  you  use  those  rooms  for  in  19371 

A.     In  1937  ?  One  bedroom — use  for  what  ?  ' 

Q.     One  bedroom.  What  was  the  other  room  ? 

A.     Dining  room.  | 

Q.     Dining  room?  A.     Yes.  \ 

Q.     Didn't  have  a  kitchen? 

A.     Got  a  kitchen  in  the  back. 

Q.     Was  this  a  one-story  house? 

A.     One-story  house. 

Q.     In  1937,  what  was  the  color  of  this  house  1 
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A.     Gray. 

Q.  In  the  l^edroom  in  1937,  were  there  any 
nndows  ?  A.     You  mean — I  don't  understand. 

Q.     Were  there  any  windows  in  the  bedroom? 

A.     Windows  ? 

Q.    Yes.  A.     Yes. 

Q.     How  many  windows  % 

A.     Two  windows. 

Q.  In  the  bedroom.  In  the  dining  room,  were 
here  any  windows  ?  [52]  xi.     Two  windows. 

Q.  Two  windows  in  tlie  dining  room.  In  the 
[itchen,  were  there  any  windows?  A.     One. 

Q.     Was  there  a  skylight  in  the  house? 

A.     No. 

Q.  What  kind  of  floor,  what  was  the  floor  of  the 
louse  made  of? 

A.  Some  kind,  not  exactly  brick,  but  bigger 
quare,  l)ig  square  brick. 

Q.     In  1937,  what  color  was  the  floor? 

A.     Red. 

Q.     Did  you  ever  move  to  Hong  Kong? 

A.     Yes. 

Q.  You  were  in  China  at  the  time  that  you 
noved  to  Hong  Kong?  A.     Yes. 

Q.  How  far  is  Hong  Kong  from  Kowkwong 
y^illage  ? 

A.  Gee,  I  couldn't  tell  you  how  far,  but  we  take 
I  boat — let's  see.  Seven  hours,  around  there,  I 
^ess. 

Q.  Who  went  along  with  you  at  the  time  that 
^ou  moved  to  Hong  Kong  ? 
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A.     My  wife  and  Quan  Yoke  Fong. 

The  Court :  When  you  went  down  to  Hong  Kong 
from  the  village,  at  that  time  was  your  No.  2  boy 
born?  [53] 

The  Witness:    No.  2?   Let's  see.   Yes. 

The  Court:     How  old  was  he?  ' 

The  Witness :     Oh,  about  two  or  three  months. 

The  Court :  Then  you  went  down  to  Hong  Kong 
with  your  wife,  your  No.  1  and  No.  2  boy?  j 

The  Witness:    Yes. 

Q.  (By  Mr.  Dooley)  :  In  what  direction  is  Hong 
Kong  from  Kowkwong  Vill  age  ?  ^ 

A.  Well,  I  couldn't  say  which,  because  you  got 
to  go  through,  oh — I  really  don't  know  south  oi 
west,  because  you  take  the  river  boat. 

Q.  Why  did  you  leave  the  village  to  go  to  Hong 
Kong?  A.     I  did  not  get  that,  sir. 

Q.  Why  did  you  leave  the  village,  Kowkwong 
Village,  to  go  to  Hong  Kong? 

A.  Why?  Well,  because  I  am  going  back  to  the 
states  and  vcvy  family  follow  me  to  Hong  Kong  a1 
that  time. 

The  Court:    Was  this  during  the  war? 

The  Witness :     Before  the  war. 

The  Court:     How  about  the  Japanese  war? 

The  Witness:  At  that  time  I  was  here  and  thej 
live  in  Hong  Kong  at  that  time.  | 

The  Court:  When  you  left  the  village  to  go  tc 
Hong  Kong,  was  that  during  the  Japanese  war?     j 

The  Witness:     Oh,  yes.  [54]  ! 

The  Court:     It  was? 
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The  Witness:  Yes.  There  was  bombing,  you 
know,  there  w^as  bombing  at  that  time,  you  know. 
Not  all  the  time,  but  planes  coming  in. 

Q.  (By  Mr.  Dooley) :  Were  they  bombing 
Kowkwong  Village? 

A.  Well,  they  didn't  bomb,  but  the  plane  passed 
by  there  that  time  when  I  left  there. 

Q.     Where  did  you  move  to  in  Hong  Kong? 

A.     In  Happy  Village. 

Q.     What  was  the  address? 

A.     Yick  Yum  Street,  20,  No.  20. 

Q.  Was  that  a  house,  or  what  were  you  living  in 
there  ?  A.     Third  floor. 

Q.     Did  you  own  the  building?  A.     No. 

Q.     You  rented  i'  A.     Yes. 

Q.  How  many  I'ooms  were  there  on  the  third 
floor  that  you  were  renting? 

A.     Living  room,  liedroom,  and  kitchen  in  back. 

Q.  Were  there  any  windows  in  the  living  I'oom 
in  this  apartment  ? 

A.  Not  apartment,  just  a  floor,  you  know,  one 
floor,  I  mean. 

Q.  In  the  living  room  on  the  floor  you  lived  on, 
were  [55]  there  any  windows?  A.     No. 

Q.     No  windows? 

A.  Window  in  the  front  of  the  building,  I  mean 
wide  open,  the  front  of  the  building  is. 

Q.     And  in  the  bedroom,  were  there  any  windows  ? 

A.     No. 

Q.     In  the  kitchen? 
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school  is,  is  not  long  school,  and  he  went  to  Song 
Lon  school  at  that  time.  i 

Q.     Do   you  have   any  brothers   or  sisters,   Mr. 
Quan?  A.     Me? 

Q.     Yes.  [58] 

A.     Yes.  I  had  a  brother,  but  he  passed  away. 

Q.     What  Avas  his  name  ? 

A.     Quan  Son  Hong. 

Q.     When  did  he  pass  away? 

A.     Oh,  I  don't  remember.   1927  or  1928.   I  don'fl 
remember. 

Q.     Was  he  older  or  younger  than  you? 

A.     My  old  brother. 

Q.     How  much  older  than  you  was  he  ? 

A.     He   was   about   seven   or   eight   years   oldei 
than  I. 

Q.     Did  lie  marry  prior  to  his  death  ?  j 

A.     I  did  not  understand. 

Q.     Did  your  older   brother,   Quan   Son   Hongjj 
marry  before  his  death?  A.     Yes. 

Q.     Did  he  have  any  children? 

A.     He  got  two.  He  got  a  boy  here  and  a  daugh- 
ter. 

The  Court :    A  boy  here  in  the  United  States  ? 

The  Witness:    Yes,  a  daughter  and  a  boy  in  the 
United  States.  | 

Q.     (By  Mr.  Dooley)  :     How  many  children  did 
he  have? 

A.     He  had  three  boys  and  tAvo  girls.    I  don't 
remember. 

Q.     When  you  went  to  China  in  1929,  was  youi 
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)rother's  wife  in  China  at  that  time,  your  older 

)rother's  wife?  A.     1929?  [59] 

The  Court :     That  is  your  second  trip. 

The  Witness:     No.   They  was  over  here. 

Q.  (By  Mr.  Dooley)  :  His  wife  was  over  here, 
oo?  A.     Over  here  in  the  United  States. 

The  Court:  Mr.  Dooley,  are  you  going  to  start 
>n  impeachment  now? 

Mr.  Dooley:  Well,  I  don't  have  but  one  or  two 
mall  matters.  I  was  more  or  less  trying  to  get  a 
)icture  of  the  situation. 

The  Court:  I  mean  if  you  are  going  to  go  to  a 
Lew  subject,  we  better  recess  until  this  afternoon. 

Mr.  Dooley:     Yes,  your  Honor. 

The  Court :  It  is  now  12 :00  o'clock.  We  Avill  take 
•ur  recess  until  2 :00  o  'clock  this  afternoon. 

(A  recess  was  taken  to  2 :00  p.m.)  [60] 

Tuesday,  June  1,  1955,  2 :00  P.M. 

LUN  HONC  QUAN 

he  witness  on  the  stand  at  the  time  of  recess,  hav- 
ag  been  heretofore  duly  sworn,  was  examined  and 
estified  further  as  follows: 

Cross-Examination 
(Continued) 
5y  Mr.  Dooley: 

Q.  Mr.  Quan,  after  you  left  Ping  On  Village 
n  1922,  did  you  ever  move  back  to  Ping  On  Vil- 
age  ?  A.     No. 
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Q.     Is  your  answer  no  %  A.     No. 

Q.  When  you  returned  to  the  United  States  in 
1938,  do  you  recall  giving  a  statement  before  the 
immigi'ation   authorities?  A.     You   mean 

Mr.  Dooley:  I  withdraw  that  question.  Will  the 
clerk  please  mark  this  document  for  identification? 

The  Court:  It  may  be  marked  for  identification 
Exhibit  C.  j 

The  Clerk:     C  for  identification. 

(The  document  referred  to  was  marked  Gov-;' 
ernment's  Exhibit  C  for  identification.)    [61] 

Q.  (By  Mr.  Dooley) :  Mr.  Quan,  I  show  you 
Defendant's  Exhibit  C  for  identification  and  ask 
you,  is  this  your  signature?  A.     Yes. 

Q.  Did  you  make  that  statement  on  or  about  the 
date  it  bears,  July  22,  1938?  I 

A.     Yes,  I  think  so. 

Q.  I  refer  you,  Mr.  Quan,  to  the  statement  on' 
here : 

''How  many  times  have  you  been  married?  Give 
names  of  wives,  dates  of  marriage,  kind  of  feet, 
and  whether  living  or  dead?" 

And  then  the  statement  on  there : 

"Once,  Jee  Shee,  June  25,  1919,  natural  feet,  now 
living.  Ping  On  Village,  Goav  Gong,  Nam  Hoy, 
China." 

Did  you  give  that  answer  to  that? 

A.     Maybe  I  did.  I  don't  remember.  It  is  so  long. 

Q.  I  refer  you  also,  Mr.  Quan,  to  the  next  ques- 
tion : 
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''Give  names,  sex,  age,  date  of  birth,  and  present 
■ocation  of  each,"  referring  to  the  previous  ques- 
:ion,  "How  many  children  have  you  ever  had?" 

"Quan  Yoke  Fong,  8  months,  January  15,  1930, 
ocation  Ping  On  Village." 

Was  that  your  answer  or  statement  that  you  gave 
;he  Immigration  Service? 

A.     Maybe  I  did. 

Q.  I  refer  you  also  to  the  next  one,  "Quan  Hung 
Fong,  [62]  age  1  month,  sex  M,  birth  date  April 
J5,  1938,  location  Ping  On  Village." 

Was  that  the  information  you  gave  the  Immi- 
gration Service? 

A.     Maybe  at  that  time  I  did.   I  don't  remember. 

Mr.  Dooley:  Your  Honor,  the  defendant  offers 
;his  in  evidence  as  Defendant's  Exhibit  C. 

The  Court :     It  may  })e  received  in  evidence. 

The  Clerk :     Exhibit  C. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Defendant's  Exhibit 
C.) 

Q.  (By  Mr.  Dooley)  :  Mr.  Quan,  this  morning 
^ou  testified  concerning  the  trip  from  Kowkwong 
V^illage  to  Hong  Kong.  As  a  matter  of  fact,  you 
Lidn't  go  to  Hong  Kong,  did  you,  with  your  wife 
,nd  children  ?  A.     You  mean 

Q.     In  1938. 

A.  In  1938 — well,  at  that  time  I  don't  remember 
f  we  went  to  go  on — on  my  way  to  the  United 
states? 
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Q.     That  is  correct. 

A.     Yes,  we  went  down  there  together,  I  think. 

Q.     You  did  go  together?  A.     I  think  so. 

Q.  As  a  matter  of  fact,  Mr.  Quan,  you  have 
never  seen  your  wife's  home  in  Hong  Kong,  have 
you?  [63] 

A.  Well,  we  were  trying  to  get  a  place  there 
because  I  only  stayed  there  not  very  long  on  my; 
way  back  here. 

Mr.  Dooley:     May  I  have  this  marked? 

The  Court:  It  may  be  marked  Exhibit  D  for 
identification  only. 

The  Clerk:     D  for  identification. 

(The  document  referred  to  was  marked  as 
Defendant's  Exhibit  D  for  identification.) 

The  Court:  Before  you  go  to  Exhibit  D,  I  wanti 
to  ask  this  witness  relative  to  Exhibit  C.  You  say' 
this  is  your  signature?  i 

The  Witness:    Yes,  that  is  my  signature. 

The  Court:     Did  you  write  this  other  in  the  ex 
Mbit?  Is  this  your  writing  up  here? 

The  Witness:     No. 

The  Court:  I  notice  under  the  date  of  April  25, 
1938,  is  in  parentheses  CR-27-4-25.  Do  you  know 
whose  writing  that  is  ?  \ 

The  Witness :     Not  mine. 

The  Court :     It  is  not  yours  ? 

The  Witness:    No. 

The  Court:  You  don't  know  who  put  in  CR,  27- 
4-25? 
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The  Witness:  No.  I  didn't  write  anything  there 
except  my  signature. 

The  Court:     Just  the  signature?  [64] 

The  Witness :     Yes. 

Q.  (By  Mr.  Dooley)  :  Mr.  Quan,  did  you  read 
hat  document  before  you  signed  it,  referring  to 
defendant's  Exhibit  C? 

The  Court:    You  can  read  English? 

The  Witness:  A  little,  but  at  that  time  I  didn't 
'ead  it  very  well  because,  you  know,  they  asked  me 
omething  and  told  me  to  sign  it  and  I  did. 

The  Court:     This  is  1938? 

The  Witness:    Yes,  way  back  there. 

The  Court:  They  just  asked  you  to  sign  it  and 
^ou  signed  it? 

The  Witness:     Yes. 

Q.  (By  Mr.  Dooley):  Now,  Mr.  Quan,  I  will 
all  your  attention  to  Defendant's  Exhibit  D,  and 
0  page  16  of  that  exhibit,  which  purports  to  be 
estimony  given  by  you  before  the  Immigration 
service.  I  call  your  attention  to  a  question  appear- 
ng  at  the  bottom  of  page  16,  which  reads  as  follows : 

"Were  you  at  home  at  the  time  your  wife  moved 
rom  Gow  Gong  City  to  Hong  Kong? 

"A.     No,  I  was  here,  in  Los  Angeles." 

Was  that  question  asked  you  and  was  that  the 
nswer  you  gave? 

A.  Well,  at  that  time  I  don't  rememl3er.  Mayl:)e 
'.  did.  I  really  don't  remember  exactly  that  long. 

Q.  I  am  going  to  call  your  attention  to  another 
[uestion,  [65]  on  page  17  of  this  exhibit. 
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''Q.  Have  you  ever  been  to  your  wife's  address 
in  Hong  Kong?  A.     No." 

Was  that  question  asked  you  and  was  that  your, 
answer  ? 

A.  I  can't  remember  whether  I  did  or  not  at  that, 
time.  I 

Q.  I  ask  you  now,  Mr.  Quan,  have  you  ever  been 
to  your  wife's  address  at  Hong  Kong? 

A.     Well,  as  to  whether  at  that  time  when 1 

The  Court:  The  question  is,  have  you  ever  been, 
to  3^our  wife's  address  at  Hong  Kong? 

The  Witness:     Well,  I  have  been  there. 

The  Court :      At  any  time  ? 

The  Witness:  I  tried  to  rent  the  place  there. 
That  is  when  I  been  there. 

The  Court:     Did  you  rent  the  place? 

The  Witness :  Yes.  We  tried  looking  for  a  placej 
to  get  in  there  because — yes,  we  move  in  there,  see. 
We  been  there.  I  think  I  been  there.  k 

Q.  (By  Mr.  Dooley)  :  So  you  have  been  to  your 
wife's  place  in  Hong  Kong?  A.     Yes. 

Q.     Was  your  wife  with  you  at  the  time?  j 

A.    Yes.  I66;i  ' 

Q.     Were  your  children  with  you  at  the  time? 

A.    Yes. 

Q.  Now,  Mr.  Quan,  you  returned  to  the  United 
States  July  22,  1938,  did  you  not? 

A.     Yes,  I  come  back  that  time. 

Q.  And  your  wife  moved  to  Hong  Kong  in  1939, 
did  she  not?  A.     I  don't  remember. 

Q.     I  am  going  to  call  your  attention  to  another | 
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lestion  asked  you  before  the  Immigration  Service 
id  ask  you  whether  the  question  was  asked  and 
hether  this  was  the  answer  you  gave : 
"Q.  How  long  did  your  wife  continue  to  reside 
L  the  house  at  No.  10  Moon  Ming  Hong  Street,  Gow 
ong  City? 

''A.    We  lived  there  until  about  June,  1939.'' 
Was  that  question  asked  you  and  was  that  the 
iswer  you  gave? 

A.     You  mean  my  answer  that  time  ? 
Q.    Yes. 

A.  Maybe  I  did.  I  don't  remember  that  long, 
hey  asked  me  a  lot  of  questions  there. 
Q.  Mr.  Quan,  you  testified  this  morning  that  you 
vned  your  home  in  Kowkwong  City,  did  you  not? 
A.  Well,  not  exactly,  because  I  suppose  make 
^rangements  [67]  to  pay  $25  a  month. 
Q.  So  you  didn't  own  your  home  in  Kowkwong 
Lty? 

A.     At  that  time  I  forget.  I  was  going  to  pay 
^ery  month,  so  I  didn't  pay  up  that  time,  so  I 
less  you  can  put  it  that  way. 
Q.     Did  you  not  testify  this  morning  that  you 
irchased  your  home  in  1922  in  Kowkwong  City  ? 
A.     Yes,  we  moved  down  there. 
Q.     Did  you  not  testify  that  you  purchased  your 
)me  in  1922  in  Kowkwong  City? 
A.     You  mean  own  the  home? 
Q.     That  is  correct. 

A.     Well,  first  I  tried  to  buy  him.  I  pay  so  much 
month.  I  can't  keep  continuing  to  pay,  so 
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Q.     So  you  didn't  own  your  home  in  Kowkwong 
City?  A.     Not  exactly. 

Q.     You  were  renting,  is  that  correct? 

A.     If  I  pay  up  to  a  certain  year,  I  own  it,  but 
I  didn't  pay  up  to  certain  year. 

Q.     So  you  were  renting,  is  that  it? 

A.    Yes. 

Q.     Who  was  the  doctor  that  attended  your  first 
son's  bith?  A.     A  lady  doctor. 

Q.     Was  there  a  doctor  who  attended  your  sec-' 
ond  son's  [68]  birth?  A.     Yes.  \ 

Q.     Was  it  the  same  doctor? 

A.     Same  doctor. 

Q.     You  owned  a  home  in  Ping  On  Village,  did 
you  not?  I 

A.     Yes,  my  father's  home  at  Ping  On,  the  first j 
one,  3^es.  j 

Q.     You  left  the  home  in  Ping  On  Village  and 
went  to  Kowkwong  City?  A.     Yes.  1 

Q.     What  did  you  do  with  the  home  in  Ping  On 
Village?  j 

A.     Just  leave  it  there.  We  didn't  do  anything.' 

Q.     You  didn't  sell  it?  A.     No. 

Q.     Were  you  paying  rent  at  Ping  On  Village? 

A.     Which  one? 

Q.     You  owned  the  home  in  Ping  On  Village,  is 
that  it?  A.     Yes. 

Q.     And  you  began  to  pay  rent  at  Kowkwong 
City?  A.    Yes.  ' 

Q.     Now,  in  the  home  in  Kowkwong  City  in  1937 ^ 


vs.  Qtcan  Yoke  Fo7ig  115 

Testimony  of  Lim  Hong  Quan.) 

hen  you  were  there,  were  there  any  photographs  in 

le  living  room  %  A.     You  mean  pictures  % 

Q.    Yes. 

A.    Yes,  we  hang  a  few  pictures  there. 

Q.    Were  there  any  photographs  of  you?  [69] 

A.    Yes. 

Q.     That  was  in  the  living  room,  is  that  correct? 

A.     Yes. 

Q.     How  large  a  picture  was  that  ? 

A.     Oh,  shall  I  say  some  small,  some  big  ones, 
lapshots,  about  six  or  seven  inches  long,  I  think. 

Q.    Was  that  in  the  living  room  all  w^hile  you 
ere  in  China  from  1937  through  1938? 

A.     Yes,  sir. 

Q.     And  that  was  hanging  on  the  living  room 
^all?  A.     Hanging  on  the  wall,  yes. 

Q.    Where  was  your  wife  born,  Mr.  Quan? 

A.     Hot  Low  Ping. 

Q.     Where  was  that  located  with  respect  to  Ping 
In  Village  ? 

A.    Quite  a  way.  Right  near  Kowkwong.  It  was 
lore  closer  to  Kowkwong  than  to  Ping  On. 

Q.     How  far  was  it  from  Kowkwong  Village? 

A.     Oh,  four  or  five  miles,  I  think,  I  guess. 

Q.     In  what  direction  was  it  from  Kowkwong 
tillage  ? 

A.    West — northwest,  I  think. 

Q.     Now,  after  your  return  to  the  United  States 
ti  1930,  Mr.  Quan,  did  your  wife  write  to  you? 

A.    Yes. 

Q.     How  often  did  your  wife  write  to  you?  [70] 
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A.  I  don't  remember.  Maybe  every  month,  every 
two  months. 

Q.  Did  she  continue  to  write  to  you  every  month 
or  every  two  months  up  until  1937  when  you  re- 
turned to  China?  A.     Yes. 

Q.     Do  you  have  any  of  those  letters,  Mr.  Quan? 

A.     I  am  sorry,  I  don't,  no. 

Q.  Did  you  write  to  your  wife  between  1930 
and  1937?  A.     Did  I  write  to  her? 

Q.     Yes.  A.     Letter,  you  mean? 

Q.    Yes.  A.     Yes,  I  did. 

Q.  How  often  did  you  write  to  your  wife  dur- 
ing that  period? 

A.  AVell,  I  can't  remember.  Maybe  a  month  or 
two  months,  sometimes,  you  know,  maybe  three 
weeks.  I  couldn't  remember  that. 

Q.  After  you  returned  to  the  United  States  in 
1938,  did  your  wife  write  to  you?  A.     Yes. 

Q.     How  often  did  your  wife  write  to  you? 

A.  Well,  when  she  feel  like,  sometimes  a  few 
weeks,  sometimes  a  month. 

Q.  Did  she  continue  to  write  to  you  every  few 
weeks  or  [71]  a  month  between  1938  and  1949,  when 
she  came  to  the  United  States? 

A.  No.  1938  to  1939,  I  didn't  hear  from  her. 
Well,  1940 — say  '41,  when  the  war  started,  she  write, 
see,  from  Hong  Kong,  and  until  1945  I  didn't  hear 
from  her. 

Q.  Then  after  1945,  did  you  begin  hearing  from 
your  wife  again?  A.     I  did  not  get  that. 

Q.     After  1945,  did  you  begin  hearing  from  your, 
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dfe  again?  A.     Yes. 

Q.     How  often  did  you  hear  from  her  between 
945  and  1949? 

A.     Every  two  months   anyway,   I   send   money 
ack  there. 

Q.     Do  you  have  any  of  those  letters'? 

A.     I  don't  think  so. 

Q.     You  stated  you   sent  money  to   your  wife, 
^as  that  between  1945  and  1949?  A.     Yes. 

Q.     How  often  did  you  send  money? 

A.     Three  or  four  times  a  year. 

Q.     How  would  you  send  this  money? 

A.     Go  in  the  bank  and  buy  a  check. 

Q.     Cashier's  check? 

A.     Well,  you  can  say  that,  yes.  [72] 

Q.     Between  1930  and   1937,  did  you  send   any 
loney  to  your  wife?  A.     Yes. 

Q.     How  often  did  you  send  money  to  your  wife 
uring  that  period? 

A.     Three  or  four  times  a  year. 

Q.     Did  you  get  any  kind  of  receipt  for  the  money 
tiat  you  sent  to  your  wife  from  1930  to  1937? 

A.     I  don't  think  so.  The  only  thing,  I  buy  a 
heck  and  just  mail  the  check. 

Q.     Where  would  you  buy  these  checks? 

A.     Bank  of  America. 

Q.     Always  at  the  Bank  of  America? 

A.     Not — well,  yes,  most  of  them. 

Q.     Where  was  this  bank  located  between  1931 
nd  1937?  A.     International  Branch. 

Q.     And  1945  to  1949? 

A.     Same,  International  Bank  of  America. 
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Q.     Located  at  Los  Angeles?  A.     Yes. 

Q.  Did  you  send  any  money  to  your  wife  be- 
tween 1940  and  1945 1 

A.  No.  Let's  see.  1941,  say  1941 — yes,  at  that 
time  I  couldn't  locate  her. 

Q.  Did  you  send  any  money  to  your  children  be- 
tween 1940  [73]  and  1945? 

A.    Most  money  I  sent  direct  to  her. 

Q.  So  on  your  income  tax  return  you  merely 
claim  your  children  as  dependents  during  that  year,- 
is  that  right?  A.     Yes. 

Q.  Your  wife  came  to  the  United  States  in  1949, 
did  she  not?  A.     She  did,  yes,  1949. 

Q.     How  old  was  your  No.  1  son  at  that  time? 

A.     1949?  You  say  1949? 

Q.     That  is  correct.  A.     21.  | 

Q.  Is  it  necessar}^,  Mr.  Quan,  for  you  to  countij 
in  order  to  ascertain  the  age  of  your  No.  1  son?) 

A.  Well,  I  got  to  figure  a  certain  year.  You  mean 
now  I  count?  . 

Q.  Yes,  as  you  were  counting.  Is  it  necessary!] 
for  you  to  count  ?  !l 

A.     I  don't  want  to  answer  the  question  wrong.' 

Q.  How  much  older  is  your  No.  1  son  than  your 
No.  2  son?  A.     Eight  years.  I 

Q.  In  1949,  did  you  make  any  effort  to  bring 
your  No.  1  son  to  the  United  States?  y 

A.     In  1949?  No,  not  that  time.  [74]  ' 

Q.  Did  you  make  any  effort  to  bring  your  No.  2 
son  to  the  United  States  in  1949  ?  A.     No. 
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Q.  Why  did  you  not  attempt  to  bring  them  to 
he  United  States  in  1949? 

A.  Well,  the  reason  is  because  in  three  or  four 
Tars  they  lose  all  that  time  during  the  war,  and  we 
ranted  them  to  go  to  Chinese  school  and  English 
chool  for  a  few  years. 

Mr.  Dooley:  Your  Honor,  defendant  offers  in 
vidence  Defendant's  Exhibit  D,  that  portion  of  the 
tatement  previously  read  from  this  exhibit. 

Miss  Parker:  I  beg  your  pardon?  I  am  sorry, 
Ir.  Dooley. 

Mr.  Dooley:  Defendant  offers  in  evidence  De- 
endant's  Exhibit  D  for  the  portion  of  the  statement 
previously  read  from  that. 

Miss  Parker:  I  object  to  anything  from  that 
nless  you  are  going  to  put  in  the  whole  statement. 

Mr.  Dooley:  The  defendant  offers  in  evidence 
he  entire  statement. 

The  Court:  You  have  no  objection  to  the  entire 
tatement  ? 

Miss  Parker:  Put  in  the  whole  statement,  put  in 
he  whole  immigration  file. 

Mr.  Dooley:  The  defendant  offers  the  entire  im- 
ligration  file  in  evidence.  [75] 

The  Court :     It  may  be  received. 

The  Clerk:     Exhibit  D. 

(The  file  referred  to  was  received  in  evidence 
and  marked  Defendant's  Exhibit  D.) 

The  Court:  Exhibit  D  for  Identification  v,'as 
uly  one  part. 
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The  Clerk:  He  said  to  mark  the  file,  Your 
Honor. 

The  Court:  All  right,  that  is  in  evidence  as  Ex-j 
hibit  D.  May  I  suggest  if  you  are  putting  in  thef 
immigration  file  that  the  entire  file,  which  includes 
Exhibit  C,  be  put  into  evidence?  i 

Miss  Parker:  Yes.  I  will  stipulate  to  the  entirej 
file  going  into  evidence,  Your  Honor.  \ 

Mr.  Dooley :     Yes,  Your  Honor. 

The  Court:  The  entire  file  may  be  admitted  as: 
Exhibit  C. 

Mr.  Dooley:     Exhibit  C  was  another  file. 

The  Court:     No.  It  was  marked  before. 

The  Clerk:  The  whole  file  will  be  C  in  evidence,; 
then.  I 

(The  file  referred  to  was  received  in  evidence' 
and  marked  Defendant's  Exhibit  C.) 

Q.  (By  Mr.  Dooley)  :  In  your  trip  from  Kow-J 
kwong  Village  to  Hong  Kong,  Mr.  Quan,  how  did 
you  travel?  A.     By  boat. 

Q.  You,  your  wife  and  two  children  took  the 
boat,  is  that  correct?  [76] 

A.     Well — yes.  We  went  up  together. 

Q.    How  long  did  it  take  you? 

A.  About  seven  hours.  I  don't  remember  exactly 
the  time. 

Q.     How^  old  was  your  No.  2  son  at  that  timel 

A.     At  what  time? 

Q.     At  the  time  you  made  the  trip  to  Hong  Kongf 

A.     Only  a  few  months  old. 
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Q.     What  is  the  birth  date  of  your  No.  2  *? 
A.    1938,  May  24. 

Mr.  Booley:  No  further  questions.  Oh,  your 
onor,  I  do  have  a  few  more  questions. 
Q.  You  testified,  I  believe,  this  morning  that  dur- 
g  your  second  trip  to  China,  that  you  remained  in 
e  village  throughout  the  period  of  time,  is  that 
irrect?  A.     What  year  is  that? 

Q.     That  is  1929  to  1930.  A.     Yes. 

Q.     You  didn't  leave  the  village  at  all? 
A.     No. 

Q.     You  didn't  visit  any  neighboring  village? 
A.     Not  exactly.  I  don't  remember  that  time.  I 
n't  remember  that. 

Q.     Now,  your  No.   2   son  came   to   the   United 
:ates  in  1951,  is  that  correct?  [77] 
A.     Yes,  sir. 

Q.     Did  you  make  any  effort  to  bring  your  No. 
son  to  the  United  States  then?  A.     No. 

Q.  Why  did  you  not  make  any  effort  to  bring 
>ur  No.  1  son  to  the  United  States  at  that  time  ? 
A.  Well,  he  didn't  finish  school  back  there,  that 
one  reason,  and  in  1951  I  wanted  to  bring  the 
lunger  son  in  because  of  new  regulations  after  16 
sars  old,  he  can't  come  over,  so  I  wanted  to  bring 
m  over  first. 

Q.    How  old  was  your  No.  2  son  in  1951? 
A.     1951? 

Q.     Yes.  A.     12  years  old. 

Mr.  Dooley:     No  further  questions. 
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Miss  Parker:  Would  you  mark  this  next  fo] 
identification  ? 

The  Court:  It  may  be  marked  for  identificatioi' 
Exhibit  10. 

The  Clerk:     Exhibit  10  for  Identification. 

(The    exhibit    referred    to    was   marked    aj 
Plaintiff's  Exhibit  No.  10  for  Identification.) 

Redirect  Examination 
By  Miss  Parker: 

Q.  Mr.  Quan,  on  Defendant's  Exhibit  C,  whicl^ 
is  a  statement  [78]  which  you  signed  dated  July  22! 
1938,  in  which  is  listed  the  name  of  your  wife  ano 
your  two  children,  do  you  recall  whether  these  state^ 
ments  were  asked  you  in  Chinese  or  in  English? 

A.     In  Chinese. 

Q.     The  questions  were  asked  you  in  Chinese'? 

A.     Yes. 

Q.  Did  you  state  that  this  date  was  in  your  hand 
writing?  A.     No.  I 

Q.     That  is  not  in  your  handwriting?  j 

A.     No.  I 

Q.  Nothing  on  the  statement  is  in  your  hand 
writing  other  than  the  signature  at  the  bottom? 

A.     Only  the  signature. 

Q.  Mr.  Quan,  I  show  you  a  statement  dated  Julj 
9,  1930,  and  ask  you  if  that  is  your  signature? 

A.     That  is  my  signature. 

Q.  Is  any  of  the  other  writing  on  that  state 
ment  yours  other  than  your  signature  ? 
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A.     Only  the  signature. 

Q.  None  of  the  rest  is  in  your  handwriting,  is 
lat  correct?  A.     That's  right. 

Miss  Parker:  I  will  offer  this  in  evidence  as 
laintiff's  exhibit  next  in  order.  [79] 

Mr.  Dooley :  The  defendant  objects  to  that  docu- 
lent  going  in,  your  Honor,  because  it  is  only  self- 
Irving,  a  prior  consistent  statement.  The  defendant 
oes  not  offer  it  for  the  purpose  of  impeachment. 

The  Court:  Mr.  Dooley,  there  are  two  questions 
>r  the  Court  to  decide.  First,  whether  or  not  the 
laintiff'  is  the  blood  son  of  this  witness. 

Mr.  Dooley:     Yes,  your  Honor. 

The  Court :  And  then  the  next  question  to  decide 
1  whether  or  not  the  applicant  is  the  party  who  was 
orn  as  the  blood  son  of  this  witness. 

Mr.  Dooley:     Yes. 

The  Court:  Now,  that's  all.  You  produced  so- 
illed  discrepancies  on  matters  that  do  not  bear 
pon  this  question  at  all.  They  are  collateral.  The 
Qly  reason  the}^  are  admissible  is  to  test  the  credi- 
Llity  of  the  witness,  that's  all.  But  I  am  interested 
1  all  these  documents  that  have  been  introduced, 
ecause  it  states  time  and  time  again  that  this  wit- 
ess  and  the  alleged  wife  were  married  and  they 
ad  two  children,  and  it  gives  the  date  when  the 
Fo.  1  child  was  born  and  where.  They  are  all  in 
greement.  There  isn't  any  question  in  my  mind  that 
here  was  a  valid  marriage.  There  doesn't  seem  to 
e  any  dispute  as  to  that. 

I  don't  think  there  is  any  question  here  that  there 
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were  two  children  born  as  a  result  of  that  marriage 
We  are  [80]  primarily  interested  in  this  ease  in  th( 
No.  1  child. 

Now,  all  through  this  record,  every  time  the  fa- 
ther has  made  a  report,  why,  he  gives  the  name  oi 
the  No.  1  child,  where  it  was  born,  and  the  dat( 
of  the  birth,  all  in  accord.  There  is  no  dispute,  nci 
discrepancy,  as  far  as  the  records  of  the  governs 
ment  are  concerned. 

The  only  purpose  of  this  being  admitted  in  evil 
dence  is  that  it  is  just  another  statement,  anothei 
time  when  the  witness  gave  the  name  of  the  No.  1 
child  and  the  date  of  birth.  It  is  cumulative,  that'j 
true.  I 

Mr.  Dooley:  That's  another  reason,  your  Honor 
and  it  is  being  objected  to  as  self-serving. 

The  Court:  Overruled.  It  may  be  admitted  ii 
evidence. 

The  Clerk :     Exhibit  10. 

(The  document  referred  to  was  received  \i 
evidence   and    marked    as    Plaintiff's    Exhibi' 

No.  10.) 

Q.  (By  Miss  Parker)  :  Mr.  Quan,  with  respec 
to  this  house  that  this  morning  you  testified  yoi 
were  renting,  and  this  afternoon  you  stated  yoi 
paid  $25  a  month — strike  that. 

This  morning   you   testified   you   purchased   the' 
house.  This  afternoon  you  stated  you  paid  $25  i. 
month.  Were  you  buying  this  house  on  a  time  pay 
ment  contract,  such  as  we  refer  to  a  time  paymen 
contract  in  the  United  States'? 
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Were  you  buying  the  house  at  so  much  a  month 
md  paying  it  like  renf?  [81] 

Mr.  Dooley:  Object,  your  Honor,  on  the  ground 
:hat  the  question  is  leading  and  suggestive. 

The  Court:  It  is  leading  and  suggestive.  If  we 
lidn't  have  leading  questions  in  a  lot  of  these  Chi- 
lese  cases,  we  never  would  get  the  testimony.  Over- 
'uled. 

Miss  Parker:  Would  you  read  the  question, 
)lease  ? 

(Question  read.) 

The  Witness:  First  I  want  to  buy  it,  but  I 
lidn't  want  to  pay  all  the  money  then,  and  I  just 
nake  arrangement  wdth  the  fellow  on  it,  and  I  pay 
lim  so  much  a  month  on  a  certain  day,  and  the 
louse  belongs  to  me. 

Q.  (By  Miss  Parker)  :  Was  there  any  down 
)ayment  made  on  the  house? 

A.     I  pay  him  $25  a  month. 

Q.  You  paid  him  a  straight  $25  a  month,  and  at 
he  end  of  a  certain  period  of  years,  if  you  kept  up 
he  payments,  the  house  would  be  yours,  is  that 
orrect  %  A.     Yes. 

Miss  Parker:     I  have  no  further  questions. 

Mr.  Dooley:     That's  all. 

The  Court:     You  may  step  down. 

(Witness  withdrawn.) 
The  Court:     Call  in  the  other  witness.  [82] 
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recalled  as  a  witness  herein  by  and  on  behalf  of  the 
plaintiff,  having  been  previously  duly  sworn,  was 
examined  and  testified  further,  through  the  inter- 
preter, as  follows: 

Cross-Examination  | 

By  Mr.  Dooley: 

Q.     Where  were  you  born,  Mrs.  Quan? 

A.     Kowkwong,  Hok  Low^  Village,  or  Town. 

Q.  How  far  is  Hok  Low  Village  from  Kow 
kwong  Village? 

A.     It  is  a  part  of  Kowkwong  Village. 

Q.  How  far  is  Hok  Low  Village  from  Ping  On 
Village? 

A.  Don't  know  the  exact  distance,  but  it  take 
at  least  an  hour  to  walk  there. 

Q.  In  what  village  were  you  married,  Mrs. 
Quan  ? 

A.  Ping  On  Village.  That  is  my  husband's  side,- 
where  my  husband's  family  reside.  ; 

Q.  When  did  you  leave  Ping  On  Village,  or  did 
you  and  your  husband  live  in  Ping  On  Village  at 
any  time? 

A.     I  think  about  a  month  or  two,  we  lived  there. 

Q.     That  was  after  your  marriage  ? 

A.     Yes. 

Q.  Then  you  moved  to  Kowkwong  Village,  is 
that  correct  ?  { 

A.  Ping  On,  also.  Ping  On  and  Hok  Low  Vil- 
lages are  all  within  Kowkwong  Village,  the  largei 
village. 
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Q.  Ping  On  and  Kowkwong  are  all  part  of  the 
same  village?  [83] 

A.  It  is  a  small  section  of  the  village.  They  also 
3all  it  village,  too. 

Q.  So  you  moved  from  one  portion  of  the  vil- 
lage to  another,  is  that  it?  A.     That's  right. 

Q.     Where  did  you  live  in  Kowkwong  Village? 

A.  In  Hok  Low  Town.  I  was  from  Hok  Low 
tillage,  my  maiden  home,  in  other  words. 

Q.  In  Kowkwong  Village,  where  did  you  live? 
^hat  was  your  address  in  Kowkwong  Village? 

A.  I  was  from  the  Hok  Low  Village  married  into 
;he  Ping  On  Village  in  Kowkwong. 

Q.  Was  there  a  separate  village,  Kowkwong 
tillage?  A.     Kowkwong  is  like  a  district. 

Q.    It  is  not  a  village  at  all? 

A.     They  call  it  Kowkwong  Village,  also. 

Q.  But  you  did  move  from  Ping  On  Village  to 
5Cowkwong,  did  you  not,  village  or  district  or  sec- 
ion? 

A.  After  I  married,  I  moved  to  Moon  Ming 
long. 

The  Interpreter:  It  could  be  translated  into 
imall  street  or  alley. 

The  Witness:     At  Kowkwong. 

Q.     (By  Mr.  Dooley)  :     At  Kowkwong? 

A.    Yes. 

Q.  How  many  rooms  did  the  house  have  that  you 
ivedin?  [84] 

A.     One  room  and  one  bedroom. 

Q.     Did  you  have  a  kitchen  ? 
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A.     Yes,  a  small  kitchen. 

Q.     Now,  how  long  did  you  live  at  that  place? 

A.  About  two  months  after  marriage,  I  moved 
to  this  home  until  CE  27. 

The  Interpreter :  CR  27  would  be  1938  or  early 
1939.  ^ 

Q.  (By  Mr.  Dooley) :  What  time  in  1938  orj 
early  1939  did  you  move  from  Kowkwong? 

A.     The  end  of  the  year. 

Q.     That  would  be  November  or  December? 

A.  According  to  Chinese  calendar,  I  think  it  is! 
either  the  10th  or  11th  month. 

The  Interpreter:  Tenth  month  would  embrace 
part  of  November  and  December,  two-thirds  of  De-' 
cember.  The  eleventh  month  would  cover  the  balance' 
of  December  and  major  part  of  January  of  1939. 

Q.  (By  Mr.  Dooley) :  Your  husband  was  not  in; 
China  at  the  time  that  you  moved,  was  he? 

A.  At  the  time  when  we  were  seeking  for  an 
apartment  or  flat,  he  was  with  us,  but  when  my  per-f 
manent  stay  began  at  the  Hong  Kong  home,  he  was' 
not  there. 

Q.  Has  your  husband  ever  been  to  your  home  in! 
Hong  Kong?  A.     He  has  seen  it.  [85]  I 

Q.  Now,  when  you  moved,  when  your  husband, 
and  you  were  seeking  an  apartment,  seeking  aj 
home,  who  went  with  you? 

A.    Just  the  two  of  us. 

Q.     You  didn't  carry  your  children  along? 

A.  I  can't  recall  exactly  how  we  went,  but  w( 
went  searching. 
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Q.  You  don't  remember  whether  you  carried 
our  children  along  or  not  ? 

A.  I  am  not  very  sure  whether  I  brought  the 
liildren  with  me. 

Q.  Were  your  children  still  in  Kowkwong  Vil- 
ige? 

A.  I  don't  remember  where  I  placed  them.  It 
as  been  some  time  ago. 

Q.  After  you  searched  for  the  place  in  Hong 
[^ong,  did  you  go  back  to  Kowkw^ong  Village? 

A.     Yes. 

Q.     And  then  moved  back  again,  is  that  it  ? 

A.  Yes.  I  returned  to  Hong  Kong  again  after  I 
rocured  the  more  important  things  from  the  vil- 
ige  home. 

Q.  On  the  second  trip,  you  brought  your  chil- 
ren  with  you,  is  that  correct? 

A.     That's  right. 

Q.  How  long  did  you  remain  in  Hong  Kong  after 
ou  moved  there  in  1938,  the  latter  part  of  1938  or 
tie  early  part  of  1939?  [86] 

A.  By  CR  30,  Hong  Kong  was  lost,  in  other 
^ords  Japanese  took  over. 

Mr.  Dooley :  Will  you  translate  CR  30  into  Eng- 
sh?  That  would  be  1941,  I  believe. 

The  Interpreter :     CR  30  would  be  1941  to  1942. 

The  Witness:  Then  CR  31,  I  went  to  Woo  Chow 
r  Ng  Chow  and  took  refuge  there. 

Q.  (By  Mr.  Dooley)  :  How  long  did  you  remain 
ti  Woo  Chow  ? 
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A.     Until  CR  35,  I  returned  to  Hong  Kong. 

The  Interpreter:  Which  is  1946  or  early  1947.1 
CR  35  is  1946  to  1947. 

Q.  (By  Mr.  Dooley)  :  So  from  1942  up  until 
1946  or  1947,  you  were  living  in  Ng  Chow? 

A.    Yes. 

Q.  After  you  moved  back  to  Hong  Kong,  did  you: 
ever  leave  Hong  Kong  again  ? 

A.     No,  until  I  came  here.  I 

Q.     Did  you  ever  live  in  Macao"? 

A.     Half  a  year. 

Q.     When  did  you  live  in  Macao?  j 

A.  CR  30,  Hong  Kong  was  lost.  CR  31,  about  the 
sixth  month  or  so,  I  went  to  Macao.  About  the  11th 
or  12th  month  of  the  same  year,  I  went  to  Ng  Chow. 

Q.  So  you  lived  in  Macao  before  you  lived  in^ 
Ng  Chow?  A.    Yes.  [87]  'j 

Q.  Did  Quan  Yoke  Fong  ever  attend  school  in 
China?  j 

A.     Yes,  in  Kowkwong,  about  two  years. 

Q.  When  did  he  first  start  going  to  school  in 
Kowkwong?  A.     About  seven  years  old.  j 

Q.     And  that  was  in  what  year?  ' 

A.  I  know  that  at  seven  he  started  school,  but 
I  can't  tell  you  the  year. 

Q.  Was  your  husband  in  China  at  the  time  Quan 
Yoke  Fong  started  school? 

A.     No,  not  when  he  started  school.  i 

Q.     Did  Quan  Yoke  Fong  go  to  any  other  school? 

A.  First  in  Kowkwong,  study  there  a  couple  of 
years,  and  then  he  study  in  Hong  Kong. 
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Q.     How  long  did  he  study  in  Hong  Kong? 

A.     Five  or  six  years. 

Q.  Did  tie  go  to  the  same  school  all  during  the 
Lve  or  six  years  in  Hong  Kong? 

A.  Two  schools  he  attended  in  Hong  Kong.  The 
irst  is  Chi  Hung-.   The  second  one  is  Poi  Chung. 

Q.  At  the  time  he  attended  the  Chi  Hung  school, 
ras  he  living  at  home  or  at  the  school? 

A.     He  returns  home  at  night. 

Q,     How  long  did  he  attend  Chi  Hung? 

A.     I  think  about  three  years. 

Q.  At  the  time  he  was  attending  Poi  Chung 
chool,  was  he  [88]  living  at  home  or  at  the  school  ? 

A.  Living  at  home.  There  is  a  chance  for  him  to 
tay  at  the  dormitory  sometimes,  too,  while  he  was 
,t  Poi  Chung,  and  he  comes  home  often,  too. 

Q.  Did  he  stay  at  the  dormitory  most  of  the 
ime? 

A.  He  comes  home  sometimes,  but  he  spent 
[uite  some  time  at  the  dormitory  at  school. 

Q.  During  what  years  did  he  attend  Poi  Chung 
chool  ? 

A.  I  can't  recall  exactly.  As  far  as  my  figuring 
s  concerned,  I  think  approximately  from  CR  35, 
16,  37,  he  was  at  Chi  Hung.  38  and  39  and  later,  he 
ms  attending  Poi  Chung,  and  then  came  my  time 
0  go  to  the  United  States. 

Q.  Now,  at  the  time  you  came  to  the  United 
states  in  1949,  you  left  your  two  sons  in  Hong 
"Cong,  is  that  true?  A.     Yes,  at  Hong  Kong. 

Q.     And  with  whom  did  you  leave  them,  if  any- 
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one?  A.     To  a  servant. 

Q.     How  long'  had  you  known  this  servant? 

A.  At  the  time  I  went  down  to  Hong  Kong  I 
start,  I  hired  her.  Since  CR  35,  I  hired  her  to  help 
the  family. 

Q.  Did  yowY  husband  own  the  home  that  yoTjj 
lived  in  in  Kow^kwong  Village? 

A.     You  mean  the  one  at  Moon  Ming  Hong? 

Q.     Yes. 

A.  As  far  as  I  know,  I  thought  we  rented  it,  bel 
cause  I  [89]  pay  money  every  month. 

Q.  Did  your  husband  own  the  home  at  Ping  Or 
Village?  A.     I  think  it  is  my  husband's. 

Q.  What  did  your  husband  do  with  the  home  in 
Ping  On  Village  when  you  moved  to  Kowkwong? 

A.  Left  it  there,  just  left  the  home  there.  Nc 
one  living  there. 

Q.  At  the  time  that  your  husband  was  in  China 
from  1937 

The  Court :  Mr.  Dooley,  we  are  lea^ving  the  homeji 
so  we  will  take  our  afternoon  recess.  We  will  now 
recess  until  20  minutes  after  3:00. 

(Recess.)  .  i 

Miss  Parker:  If  the  court  please,  counsel  fo]! 
the  government  has  said  he  would  permit  me  to  put 
on  a  witness,  the  witness  who  sent  the  telegram 
so  that  the  gentleman  won't  have  to  wait  and  car 
go  back  to  his  office,  if  that  is  agreeable. 

The  Court:     All  right. 
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HUAN  LIN  CHENG 
called  as  a  witness  herein  by  and  on  behalf  of  the 
3laintiff,   having   been   first   duly   sworn,   was    ex- 
imined  and  testified  as  follows: 

Direct  Examination 
By  Miss  Parker: 

Q.  Mr.  Huan,  of  what  countiy  are  you  a  [90] 
iitizen?  A.     United  States. 

Q.     Do  you  know  Mr.  Quan  Lun  Hong? 

A.    Yes. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  1,  which  is 
m  affidavit  of  Quan  Lun  Hong,  to  which  is  at- 
ached  an  affidavit  of  Huan  Lin  Cheng,  and  ask 
T^ou  if  that  is  your  signature  ? 

A.     Yes,  that  is  my  signature. 

Q.  Mr.  Huan,  did  you  on  or  about  the  middle  of 
December  send  a  telegram  to  the  United  States  De- 
)artment  of  State  at  the  request  of  Mr.  Quan  Lun 
long?  A.     Yes,  I  sent  it  for  him. 

Q.  Just  a  moment,  please,  Mr.  Huan.  I  show  you 
i*laintiff's  Exhibit  8  for  identification  and  ask  you 
f  vou  prepared  this  telegram  and  if  you  sent  that? 

A.  Yes.  I  typed  the  thing  up  and  then  I  asked 
he  Western  Union  boy  to  come  to  the  house  to  pick 
t  up  to  send  it.  I  have  the  office  at  1057  South  San 
Pedro,  Room  210,  I  have  the  office  up  there. 

Miss  Parker :  May  I  offer  this  in  evidence,  if  the 
iourt  please? 

The  Court:     Do  you  want  to  ask  some  questions? 

Mr.  Dooley:     Yes,  your  Honor. 
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Cross-Examination 
By  Mr.  Dooley: 

Q.    Is  this  your  typing  here  ?  [91] 

A.    Yes,  this  is  my  typing.  I  typed  this  out. 

Q.     You  gave  it  to  a  Union  boy  ? 

A.  Yes,  at  Maple  and  Twelfth  office.  I  went  up 
there  and  tried  to  get  the  original  one,  but  the  man 
told  me  after  six  months  they  are  destroyed. 

Q.     Was  this  your  telephone  number? 

A.  No,  Mr.  Quan's  telephone  number.  They  use 
it  for  collection. 

Q.     Did  you  type  the  time  filed  on  here? 

A.     Yes.  , 

Q.  Had  it  been  filed  at  the  time  you  typed  thie' 
on  here?  A.     I  beg  your  pardon? 

Q.  Had  your  telegram  been  filed  at  the  time  yoi:; 
typed  this  date  on  the  exhibit?  ! 

A.  The  same  day  I  typed  it,  the  same  day  I  senc 
it,  so  I  put  the  day  on  it. 

Q.  This  boy  that  you  gave  the  telegram  to,  dc 
you  know  what  he  did  with  it? 

A.  I  am  pretty  sure  he  send  it  to  the  office  aftei 
collecting  from  Mr.  Quan's  telephone  number.        ^ 

Q.     You  don't  know  that  he  did?  I 

A.  Well,  Mr.  Quan  told  me  he  paid  the  bil 
already  for  the  amount  what  they  charged. 

Q.     But  it  is  only  from  what  Mr.  Quan  told  you'i 

A.  Yes.  I  ask  him,  ''Charge  you  for  the  numbei 
on  there?"  [92]  And  he  said,  ''Charge  my  phon( 
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lumber, ' '  and  I  am  pretty  sure  the  telephone  called 
lim  up  the  same  day,  you  know,  ''How  about  the 
:elegram  sent  out  charged  to  your  phone?"  And 
le  said,  "All  right,"  and  send  the  bill  to  him. 

Q.  You  didn't  take  this  telegram  to  the  tele- 
graph office  yourself? 

A.     No.  Always  the  boy  come  to  pick  them  up. 

Mr.  Dooley:  No  further  questions.  Defendant 
)bjects,  your  Honor,  to  this  document  going  in  ])e- 
3ause  it  seems  as  if  this  witness  gave  it  to  someone 
ilse  to  take  down  to  the  telegram  office  and  it  is 
lot  the  best  e^adence  that  a  telegram  was  sent, 
especially  as  to  its  contents. 

The  Court:  Did  you  give  this  to  a  Western 
Union  messenger  boy? 

The  Witness:     Yes,  messenger  boy. 

The  Court:  Overruled.  Tt  may  he  received  in 
^Aidence. 

The  Clerk:     Exhibit  8. 

(The  document  referred  to  was  received  in 
evidence    and   marked    as    Plaintiff's    Exhibit 

No.  8.) 

The  Court:     May  this  witness  be  excused? 
Mr.  Dooley:     No  further  questions. 
The  Court:     You  may  be  excused. 

(Witness  excused.)  [93] 
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recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff herein,  having  been  previously  duly  sworn,  was 
examined  and  testified  further,  through  the  inter- 
preter, as  follows : 

Cross-Examination 
(Continued) 
By  Mr.  Dooley :  j 

Q.  Mrs.  Quan,  at  the  time  jowr  first  son  was 
born,  was  there  a  doctor  present*?  A.     Yes. 

Q.  At  the  time  your  second  son  was  born,  wat; 
there  a  doctor  present  ?  A.     Midwife  doctor. ; 

Q.  What  time  of  the  day  was  your  first  sod 
born?  A.     About  7:00  o'clock  in  the  evening 

Q.  What  time  of  the  day  was  your  second  soi 
born  ?  A.     8 :00  or  9 :00  o  'clock  in  the  evening: 

Q.  I  show  you  Plaintiff's  Exhibit  2  and  refer  yoi! 
to  the  photograph  on  the  reverse  side  of  this  form! 
and  ask  you,  do  you  know  when  that  photograph  war 
taken? 

A.     At   the   time   when   he   made   application. 

Q.  Were  you  present  at  the  time  that  photo 
graph  was  taken? 

A.     I  think  I  was  over  here  that  time. 

Q.     You  were  in  the  United  States? 

A.     Yes.  [94] 

Q.  It  is  only  from  what  you  heard  that  yoi 
know  when  it  Avas  taken,  is  that  correct? 

A.  At  the  time  when  application  was  made,  the; 
requested  that  this  picture  be  taken. 
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Q.  Qiian  Yoke  Fong  told  you  when  it  was  taken, 
s  that  correct? 

A.  I  don't  know  exactly  how  I  can  tell  you  how 
t  happened,  but  it  was  imderstood  they  were  sup- 
30sed  to  make  these  pictures  for  the  application, 
md  that  is  the  time  when  I  was  in  the  United  States. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  3  and  ask 
TOW  where  was  that  picture  taken? 

A.     Taken  in  Kowkwong. 

Q.     AVas  that  taken  in  a  photograph  shop? 

A.     Yes. 

Q.  And  Plaintiff's  Exhibit  4,  where  was  that 
iaken? 

A.  It  was  taken  over  here  in  my  home  in  Los 
Vngeles. 

Q.     In  the  United  States?  A.     Yes. 

Q.  Plaintiff's  Exhibit  No.  5,  where  was  that 
aken?  A.     In  Hong  Kong. 

Q.     And  when  was  that? 

A.  Either  CR  36  or  37;  prior  to  my  coming  to 
;he  United  States,  anyway. 

Q.     Was  that  taken  in  a  photograph  shop?  [95] 

A.     Yes,  it  was. 

Q.  I  show  you  Plaintiff's  Exhibit  6.  Do  you 
mow  where  that  was  taken? 

A.  It  was  taken  at  the  time  when  the  youngest 
ion  was  leaving  at  the  airport. 

Q.     That  was  taken  in  Hong  Kong? 

A.     Yes. 

Q.     You  were  in  the  United  States  at  the  time? 

A.     That's  right,  yes. 
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Mr.  Dooley :     No  further  questions. 
Miss  Parker :     I  have  no  further  questions  of  this 
witness,  your  Honor. 

(Witness  excused.) 

The  Court:  You  might  bring  the  father  in,  be- 
cause the  father  understands  English. 

Miss  Parker:  There  is  one  further  question  I 
would  like  to  ask  the  father,  also,  jowy  Honor. 

The  Court:  All  right.  You  can  tell  her  she  cai] 
stay  in  the  courtroom. 

LUN  HONG  QUAN 
recalled  as  a  witness  herein  by  and  on  behalf  ol 
the  plaintiff,  having  been  previously  duly  sworn, 
was  examined  and  testified  further  as  follows :  [96] 

Further  Direct  Examination 
By  Miss  Parker: 

Q.  Mr.  Quan,  I  show  you  Plaintiff's  Exhibit  8,j 
which  you  testified  you  asked  a  friend  to  send  tc 
the  Department  of  State  for  you,  telegram  datec, 
December  17,  1952,  and  ask  you  whether  prior  tc' 
December  23  you  received  any  notice  from  the  De- 
partment of  State. 

A.     I  didn't  receive  any. 

Miss  Parker:     That's  all. 

The  Court:     Any  further  questions? 

Mr.  Dooley:     No  further  questions. 

(Witness  excused.) 
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The  Court:  I  am  not  going  to  be  able  to  render 
,  decision  this  afternoon,  but  I  would  like  to  call 
ttention  to  certain  things  I  find  in  the  record. 

I  notice  in  Exhibit  A,  which  is  the  Department  of 
Hate  file,  the  finding  of  the  American  Vice  Consul 
ipon  the  examination  of  the  applicant,  this  state- 
ment: 

"No  discrepancies  or  contradictions  were  made 
[uring  the  interview." 

If  this  file  contains  the  entire  interview,  then  it 
ras  a  very  sketchy  interview.  They  certainly  didn't 
^o  into  many  questions  relative  to  the  claim  of  the 
^IDplicant. 

Also,  the  report  says :  [97] 

' '  It  is  interesting  to  note  that  the  known  descend- 
mts  descending  from  the  paternal  grandfather  con- 
ists  of  eleven  males  and  one  female.  This  high 
)ercentage  of  males  is  a  vivid  reminder  of  the 
mmerous  frauds  found  in  these  cases." 

Under  the  Mar  Gong  case,  we  cannot  consider  the 
[uestion  that  in  other  cases  there  have  been  in- 
iications  of  fraud.  Each  case  must  stand  upon  the 
;estimony  that  is  introduced  in  the  case. 

Then  the  finding  is  that : 

"From  the  above  blood  data" — it  gives  the  blood 
:ests  and  the  results — "Quan  Yoke  Pong  could  not 
3e  the  blood  son  of  his  alleged  American  citizen 
father." 

Then  the  last  finding  is : 

"In  view  of  the  foregoing,  it  is  the  opinion  of 
the  undersigned  that  the  applicant  is  attenmpting  to 
perpetrate  fraud,  and  that  the  affiant  and  his  alleged 
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wife  show  a  lack  of  good  faith  in  the  presentation  o\ 
this  claim,  by  claiming  a  fraudulent  child." 

It  seems  to  me  that  the  immigration  authorities 
or  the  vice  consul  are  basing  the  denial  solely  upor 
the  blood  tests,  and  the  blood  tests  are  not  before  us 
We  have  the  results  here,  but  we  don't  have  anj 
testimony  from  any  medical  doctor  as  to  what  thej 
mean.  I  don't  know  what  they  mean. 

So  we  are  going  to  have  to  wait  until  we  get  [98] 
the  blood  tests  and  have  some  medical  testimony 
as  to  what  they  mean.  ; 

I  also  found  somewhere  in  the  record  that  ther< 
doesn't  seem  to  be  any  family  resemblance  betweei 
the  plaintiff  and  his  alleged  parents.  I  am  very 
much  interested  in  Exhibit  10  and  the  applicatior 
that  was  filed  when  the  father  came  to  this  country 
It  contains  a  photograph  of  the  father,  the  fathei 
of  the  plaintiff  and  the  grandfather  of  the  plain- 
tiff. It  seems  to  me,  looking  at  Exhibit  3,  which  showf 
the  plaintiff  at  five  or  six  years  of  age — I  don't  re 
member  how  old  he  was  in  Exhibit  10  which  showf 
the  picture  of  the  grandfather — that  there  is  a  ver> 
marked  family  resemblance.  The  family  resemblance 
isn't  between  the  child  and  the  father,  but  the  chile 
and  the  grandfather. 

I  wish  you  would  look  at  this,  Mr.  Dooley.  11 
seems  to  me  there  is  a  very  marked  family  re- 
semblance. 

Mr.  Dooley:     There  seems  to  be,  your  Honor. 

The  Court:  I  am  showing  Miss  Parker,  too,  thai 
there  is  a  very  marked  resemblance  between  thf 
boy  and  the  grandfather. 
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Mr.  Doole}^:  There  probably  is  some  relation- 
ship. 

The  Court:  I  don't  think  there  is  any  question 
hat  the  alleged  father  and  the  alleged  mother  were 
narried.  In  Exhibit  D  relative  to  the  application  of 
he  mother,  I  find  this  in  the  record : 

"In  view  of  the  above  it  is  the  belief  of  the 
ixamining  [99]  inspector  that  the  applicant  Gee  Bo 
Z'oke  has  established  beyond  a  reasonable  doubt 
hat  she  is  in  fact  the  wife  of  Quan  Lun  Hong,  as 
'laimed,  and  as  such  is  entitled  to  the  Section  4-A 
tatus  under  which  she  is  apphdng  for  admission 
nto  the  United  States." 

Now,  the  examiner  didn't  require  the  mother  to 
istablish  by  a  preponderance  of  e^adence  that  she 
vas  the  wife,  but  evidently  required  her  to  establish 
)eyond  a  reasonable  doubt.  The  Circuit  has  said  that 
s  not  the  proper  measure,  that  they  do  not  have 
0  establish  beyond  a  reasonable  dou])t,  although  it 
\"as  done  in  this  case. 

I  think  there  is  no  question  that  the  father  and 
nother  were  married  and  no  question  that  the 
'ather  was  an  American  citizen.  It  has  been  estab- 
ished  beyond  a  reasonable  doubt  in  the  minds  of 
he  immigration  authorities  that  the  mother  was  the 
vife  of  the  alleged  father.  I  don't  think  there  is  any 
question  that  two  children  were  born  to  this  mar- 
•iage. 

The  fact  of  the  matter  is  that  immediately  after 
he  birth  of  the  plaintiff,  the  father  came  back  to  the 
[Jnited  States,  and  at  that  time  reported  the  birth 
)f  a  male  child  by  the  ])l,'Tintiit"s  name  and  gave  the 
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proper  date,  that  is,  CR  19-1-15.  That  date  hat] 
been  constant  through  all  the  records  of  the  im 
migration  service.  I 

There  is  no  question  in  my  mind  that  there  waj' 
a  marriage  here  and  that  there  was  born  as  ai 
issue  of  that  marriage  [100]  a  child  by  the  nam( 
of  Quan  Yoke  Fong. 

The  picture  that  I  have  called  your  attention  tO; 
Exhibit  3,  indicates  to  my  mind  that  the  picture  o^ 
the  lioy  is  Quan  Yoke  Fong  and  the  grandson  of  thd 
party  that  I  called  your  attention  to  a  minute  agoj 
the  father  of  the  plaintiff's  father. 

The  only  question  is  whether  or  not  from  th- 
time  the  plaintiff  was  born  until  the  time  he  mad* 
application  to  come  to  the  United  States,  there  ha( 
been  a  substitution  of  parties,  whether  or  not  th( 
plaintiff  had  died  and  somebody  had  taken  hi; 
place.  There  is  nothing  in  the  evidence  to  indicat( 
a  substitution.  There  is  nothing  to  show  the  plain 
tiff  is  not  the  part}^  he  alleges  to  be,  and  if  it  wasn' 
for  this  blood  test,  the  court  would  have  no  prob 
lem  relative  to  the  granting  of  a  judgment. 

However,  we  have  the  question  of  the  blood  test 
I  don't  know  how  important  it  is  going  to  be.  I  don' 
know  what  weight  it  will  have. 

We  have  in  this  case  the  testimony  of  the  mother 
In  these  cases  the  mother's  testimony  when  it  i; 
available  is  the  most  important  testimony  we  cai 
get.  She  testified  the  plaintiff  was  her  son  and  shi 
lived  constantly  with  that  boy  until  she  came  t* 
the  United  States,  and  according  to  the  testimony 
when  she  came  to  the  United  States  the  boy  wa; 
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iboiit  19  years  of  age.  It  will  take  some  pretty  good 
estimony  to  [101]  refute  the  claim  of  the  mother. 

There  are  discrepancies,  yes,  but  as  I  pointed  out 
n  other  cases,  I  would  be  more  suspicious  of  a  case 
n  which  there  were  no  discrepancies  than  if  there 
vere  discrepancies.  But  there  is  no  discrepancy 
•elative  to  the  question  at  issue,  that  is,  was  there  a 
aarriage  ?  Was  there  a  child  issue  of  that  marriage 
)y  the  name  of  Quan  Yoke  Fong? 

Now,  I  don't  think  there  is  any  discrepancy  rela- 
ive  to  those  two  points.  The  only  discrepancies  that 
lave  been  introduced  in  this  case  are  discrepancies 
^hich  would  go  to  the  credibility  of  the  witnesses. 
Phere  is  nothing  in  the  record  to  indicate  to  me  that 
he  mother  is  not  telling  the  truth. 

However,  I  am  going  to  wait  until  I  have  re- 
ceived the  blood  test  and  the  report.  In  the  mean- 
ime,  I  would  like  to  give  you  some  homework. 

I  would  like  to  have  a  brief  filed  relative  to  the 
weight  to  be  given  to  blood  tests.  Assuming  that  the 
►lood  tests  show  that  the  plaintiff  could  not  be  the 
►lood  son  of  the  father,  is  that  infallible?  Or  is  it  a 
)resumption,  or  can  it  be  controverted  by  other 
estimony  ? 

The  state  courts  have  never  adopted  the  rule 
hat  the  blood  tests  are  controlling.  As  far  as  I 
:now,  the  federal  courts  in  this  district  have  not 
idopted  that  rule.  But  one  of  these  days  we  are 
foing  to  have  a  case  in  which  the  case  is  [102] 
^oing  to  hinge  upon  the  question  of  a  blood  test, 
Lud  this  may  be  the  case.  I  don't  know  whether 
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this  is  the  case  or  not.  This  may  be  the  case.  Bu 
in  the  meantime  I  wish  you  would  gather  togethe: 
all  the  authorities  you  can  as  to  what  weight  is  t( 
be  given  the  blood  test  in  a  paternity  case  or  in  ; 
case  like  this,  that  is,  what  weight  is  to  be  given  ii 
the  federal  court.  I  know  what  the  rule  is  in  th( 
state  court.  But  what  is  the  rule  in  the  federa 
court?  What  are  we  supposed  to  do  here?  Are  W' 
supposed  to  follow  the  state  rule? 

If  we  followed  the  state  rule,  then  the  blood  test 
even  though  it  is  adverse,  is  not  controlling.  Tha 
is  my  impression  of  it.  I  don't  know.  I  haven' 
reviewed  the  subject,  but  that  is  my  impression,  tha 
the  blood  tests  are  not  controlling. 

So  I  would  like,  Mr.  Dooley,  and  you  will  hav 
two  or  three  weeks  here,  I  would  like  for  you  t 
get  me  that  information  and  file  your  authorities  a 
soon  as  you  can,  so  I  can  read  them. 

Mr.  Dooley:     Very  well,  your  Honor. 

The  Court :  And  the  same  for  you,  Miss  Parkei 
If  I  have  two  of  you  looking  at  this  case  from  diffei 
ent  points  of  view,  I  may  find  out  what  the  law  is 

Miss  Parker:  If  the  court  please,  the  clerk  ix 
forms  me  I  did  not  put  the  entire  immigration  fil 
in  evidence.  I  intended  to.  [103] 

The  Court:     I  thought  that  you  did. 

Miss  Parker:  That  is  what  I  intended  to  d( 
Apparently  I  only  offered  the  one  statement.  i 

The  Court :     Wliich  one  do  you  want  in  evidence 

Miss  Parker:     10. 

The  Court :     It  may  be  received  in  evidence. 

The  Clerk:     Exhibit  10. 


«aL  Qmmm  Ta&d  ¥(sm§  \S» 

The  Conn: :     Tlie  nia:::i:>a!  wtjl  aajid.  aiflwnitttlffA.  3^ 
t  is  not  iTibmi-ntai  7"et.    -^-.ftgr  "fflte-  mBesjBC:  ^  ite 
[cod  and  i±ii  repor!:  af  :iner  ^adsss;.  ws*  wiM  Bae^t^  to 
BtTTe-  the  do'^tOT  b.er'^  "^f^  ■'!?^snclrjr  w&sfi:  St  iie:'::it^.    T 
otLce  in  i±.e  I  -    -  -  --  -  - "     ;  ^Statfr  life  i^  -   - 

asTiIt  (if  a  -  Test.  Tliere:  is  no  i^ :  - 

Betor  aa  ta  wiistt  rhe  nt^«tnT7T!j-  iii.  TSerer  is  £  scsEtg- 
[enr  by  the  ConsnI^tter  (twaierai  as  tJi  wlisEt  ifc  ^Lood 
sta  mean..  The  €QrisiIa£&  ^Senenal  sffi?$  fejuL  sihese 
food  tests  he  tfi-n^k:^  eertSEfn  things^  hxzt  I  liai  t 
now  whedier  he  is  <|TiaJiiitied  te  mii^  snidi  a  *tsEte- 
Lent-  He  maj  be  ri^ht.  I  dozL't  know„  ^Ecnr  I  •iiti't 
link  he  is  qnalilied  tji  mafct  miA  a  scsEliiaEerdL 

The  matter!'  wiH  he  (iontmiaifi  TuntiT  ytam  Bgeemi^  tSfr 
food  testa  and  reeei^re  the  repoirc^  TBoem  I  w^GoBi. 
ke  the  matter  to  be  set  di3w^  fe-  £  Iggrrnnrg',  I 
lexild  like  to  dispose  of  &©■  (fase  hefbrc:  ^i^SffisaSML 
Iiis  eotnrt  will  he  dark  fn  AngnstL  so  I  woGid  Sfe  tB?* 
Espose  of  this  matter  im  Ja£y^  if  go^iiFiLei.  \W^  w^e 
a^'re  60  days..  I  ^s.tJ\  see  wfiy  in  tie  wsbM.  j^ai 
m  t  get  th.e  reports  haagk:  JnPCTot  Haig  S^sdo^  azod. 
f^^  "he  doctor's  r-^^'-^^-  fn  wsA  Idse^h?  Ite  testtinsB^ 
Ji  the  SO-day  _:  -  j    •„ 

Mr.  Dooley:    I  feel  r~  _     yrgunr  HamsBi. 

"The  Cotnrlrr    T&en.  that   •  lis  this  (sse  t\^ 
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August  16,  1955—10:00  A.M. 

The  Court :  Before  you  call  our  other  case,  theW 
is  a  matter  I  want  to  dispose  of  in  Quan  Yok<_ 
Fong  vs.  Dulles,  No.  14963. 

Mr.  Dooley :     We  are  ready,  your  Honor. 

Miss  Parker:     Ready,  your  Honor. 

The  Court:  I  gave  you  until  the  15th  to  fiL 
memorandums.  I  am  not  going  to  continue  the  mat 
ter  any  further. 

Mr.  Dooley:  The  events  concerning  this  affidavi 
have  very  recently  occurred. 

The  Court :     You  may  file  it  if  you  want. 

In  this  particular  case,  I  continued  the  case  afte 
I  took  it  under  submission  until  the  15th  in  orde 
to  allow  the  government  to  produce  affidavits  rela 
five  to  certain  matters  that  happened  in  Hong  Koii;2 

Several  weeks  ago  I  wrote  a  memorandum  opinioi 
in  regard  to  this  matter.  That  was  before  I  had  le 
ceived  a  copy  of  the  Circuit's  decision  in  a  recen 
case.  After  reading  that  opinion,  I  am  rather  satis 
fied  that  the  Circuit  would  eventually  rule  that  blooi 
tests  are  not  available  in  this  kind  of  a  case  a 
evidence  for  the  government. 

Consequently,  I  am  going  to  hold  to  my  origina 
feeling  in  regard  to  this  case.  As  I  pointed  out  i] 
the  memorandum,  if  it  hadn't  been  for  the  requcs 
of  the  government,  I  [107]  would  rule  from  tli 
bench.  In  the  Fong  Sick  Lung  case,  the  Circui 
points  out  that  the  order  must  be  strictly  complie< 
with.  In  that  case,  the  order  didn't  follow  the  stat 
ute.  In  tlie  case  at  bar,  the  government  didn't  follox 
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he  statute.  Consequently  I  am  now  denying  the 
fiotion  of  the  government. 

Mr.  Dooley :  Your  Honor,  may  I  make  two  com- 
aents  upon  the  events  which  have  subsequently 

The  Court:  I  am  sorry,  Mr.  Dooley.  I  have  got 
,  jury  trial  here  and  I  am  going  to  proceed  with 
he  jury  trial.  I  am  denying  the  motion  for  a  supple- 
mental order  and  I  am  ordering  judgment  in  favor 
i  the  plaintiff. 

Mr.  Dooley:     But  your  Honor 

The  Court:  I  have  here  a  memorandum  in  re- 
:ard  to  this  case  that  I  will  file.  I  have  copies  for  the 
;overnment  and  for  opposing  counsel. 

Mr.  Dooley:  I  would  like  for  j^our  Honor,  if 
ou  would  continue  this  matter 

The  Court:  I  won't  continue  it  any  further.  As 
'  pointed  out  in  my  memorandum,  this  case  has  been 
)ending  three  years. 

Mr.  Dooley :  But  I  believe  the  matter  concerning 
he  blood  test  in  the  Fong  Sick  Lung  case  is  some- 
what different  from  what  it  is  here. 

The  Court:  If  this  case  were  being  tried  now,  I 
^^ouldn't  allow  the  blood  test  of  the  father  in  evi- 
lence,  there  being  [108]  absolutely  no  necessity  to 
^et  a  blood  test  of  the  son. 

Mr.  Dooley:  The  government  will  make  an  offer 
>f  proof.  The  government  at  this  particular  stage 
las  actually  obtained  the  results  of  a  blood  test  of 
he  parents. 

The  Court:     I  am  sorry,  Mr.  Dooley.  I  have  ruled. 

Mr.  Dooley:  If  your  Honor  would  just  hold 
/"our   opinion   for  the   purpose   of   permitting   the 
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government  to  make  an  offer  of  proof  of  the  result 
of  the  blood  test,  then  the  matter  could  go  up  to  the 
Circuit  and  they  could  determine  whether  the  results 
of  the  blood  tests  which  have  been  obtained  pursuant 
to  an  order i 

The  Court :  This  is  not  a  proper  case.  Some  dayl 
you  may  have  a  case  in  which  the  issue  is  presented 
squarely  to  the  Circuit. 

Mr.  Dooley :     The  issue  is  present  here.  | 

The  Court:  The  Circuit  has  side-stepped  this 
issue.  They  have  decided  this  matter  upon  a  question 
as  to  the  admissibility  of  the  evidence,  not  whethei 
the  evidence,  the  blood  test,  is  conclusive  or  not 
conclusive. 

Mr.  Dooley:  In  the  Fong  Sick  Lung  case,  your 
Honor,  I  would  like  to  i^oint  out  one  distinction. 

The  Court:  Mr.  Dooley,  I  have  ruled.  The  plainH 
tiff  is  directed  to  prepare  the  findings  of  fact  and 
conclusions  of  law  and  the  judgment. 

Mr.  Dooley :  But  I  would  like  to  get  the  questior 
as  to  [109]  the  admissibility  in  evidence  before  the 
Circuit. 

The  Court:     I  am  sorry,  Mr.  Dooley. 

Call  the  next  case. 

Mr.  Dooley:  Your  Honor,  I  would  like  to  make 
an  offer  of  proof  for  the  record  today. 

The  Court :    I  have  ruled,  Mr.  Dooley.  I  am  sorry, 
Call  the  next  case.  [110] 
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The  Clerk :  No.  9,  1496:J-HW  Civil,  Quan  Yoke 
I'ong  vs.  John  Foster  Dulles,  Secretary  of  State, 
lotion  of  defendant  for  new  trial. 

The  Court:     How  long  will  this  matter  take? 

Mr.  Dooley:     It  shouldn't  take  too  long. 

The  Court:     What  is  too  long? 

Mr.  Dooley :     Ten  or  15  minutes,  your  Honor. 

The  Court:  Well,  let's  call  the  other  cases.  We 
an  probably  dispose  of  some  of  the  other  motions  on 
iie  calendar  and  get  rid  of  them. 

(Other  court  matters  were  taken  up.) 

The  Clerk:  No.  9,  14963-HW  Civil,  Quan  vs. 
)ulles. 

Mr.  Dooley:  Your  Honor,  in  this  case  we  have 
efore  the  court 

The  Court:  Is  this  the  one  I  signed  the  judg- 
lent  on  just  recently? 

Mr.  Dooley:  Yes,  your  Honor,  I  believe  the 
idgment  was  signed. 

The  Court :  Involving  the  question  of  failure  of 
le  government  to  comply  with  the  order  of  court, 
nd  then  trying  to  comply  with  it  secondly  ? 

Mr.  Dooley:  Well,  I  think  the  court  in  its  opin- 
m  discussed  various  matters  as  far  as  the  change 
1  the  doctors,  and  [112]  the  motion  for 

The  Court:  Mr.  Dooley,  these  matters  have  to 
ome  to  an  end  some  time.  If  they  are  not  terminated 
y  this  court,  they  have  to  be  terminated  by  the  Cir- 
iiit.  Vv-^o  cannot  go  on  and  on  with  these  cases.  I 
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really  shouldn't  have  granted  an  extension  of  time 
that  you  asked  for  relative  to  finding  out  about  the 
pajrment  that  had  been  required  of  the  plaintif 
over  in  Hong  Kong.  I  should  have  gone  ahead  anc 
granted  the  motion  then,  but  you  said  you  wanted  t( 
investigate  and  see  whether  or  not  the  money  wa; 
paid,  and  so  forth  and  so  on. 

Mr.  Dooley:  Your  Honor,  arrangements  havi 
been  made  to  reimburse  the  plaintiff  for  any 

The  Court:  But  that  wasn't  the  problem.  Th< 
question  that  came  up  was  a  question  whether  o 
not  the  government  had  required  the  plaintiff  t' 
make  these  payments.  It  wasn't  a  question  of  reim 
bursement,  ber-ause  when  I  made  the  order  I  an 
ticipated  that  the  goverimient  certainly  wouldu' 
call  upon  the  plaintitf  to  bear  the  cost  of  thes 
tests. 

Mr.  Dooley:  As  soon  as  they  found  out  aboii 
it,  arrangements  were  speedily  made,  and  I  undei 
stand  the  American  Consul  has  been  authorized  no"\ 
to  return  to  the  plaintiff  any  money  that  he  pair 

The  Court :  After  that  decision  from  the  Circuit 
if  I  was  passing  upon  a  motion  for  a  blood  test  a 
this  time,  I  would  deny  it.  Just  because  there  was 
blood  test  taken  in  this  [113]  case,  if  the  case  cam 
to  trial  I  would  feel  that  the  father  gave  his  bloo' 
under  a  misapprehension  of  fact  and  law. 

Mr.  Dooley:  That  is  one  point  I  would  like  t 
discuss  for  a  few  moments.  The  father  gave  hi' 
blood.  The  plaintiff  is  now  complaining  about  hi 
father  giving  the  blood.  But  the  other  case  has  a]: 
ready  decided  the  father  is  not  in  the  suit,  so  wha 
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•eason  does  the  plaintiff  have  to  complain,  assuming, 
or  instance,  it  was  illegal '?  What  grounds  does  the 
)laintiff  have  to  complain  about  his  parents  giving 
ilood?  In  the  civil  cases — or  in  the  criminal  cases 
[ealing  with  illegal  search  and  seizure,  your 
lonor 

The  Court:  Mr.  Dooley,  I  was  hoping  I  might 
;et  a  case  to  the  Circuit  in  which  I  could  present 
0  the  Circuit  the  question  of  whether  or  not  a  Ijlood 
est,  first  would  be  admissible  in  federal  court  and, 
econdly,  whether  it  would  l)e  binding  upon  the 
ourt. 

Supposing  we  had  a  blood  test  and  it  was  avail- 
ble.  There  is  no  assurance  I  would  allow  the  gov- 
rnment  to  introduce  the  results  of  the  test. 

Mr.  Dooley:  Your  Honor,  we  have  the  blood 
ests.  They  have  been  made.  They  are  available  to 
he  court. 

The  Court :  But  if  I  set  aside  this  case  and  grant 
,  new  trial,  there  is  no  asurance  I  would  allow  the 
ilood  tests  to  be  introduced.  The  plaintiff  certainly 
■ave  his  blood  under  a  misapprehension.  [114] 

Mr.  Dooley :  Your  Honor,  in  this  case  the  plain- 
iff  has  been  tested.  The  blood  of  his  parents  has 
leen  tested.  We  have  the  results  set  forth  in  the 
ffidavit  of  the  laboratory  technician.  Then  I  have 
he  affidavit  of  Dr.  Rubinstein  w^io,  from  an  exami- 
lation  of  the  experience  he  lists  in  his  affidavit,  is 
v^ell  qualified  as  a  hemotologist.  He  taught  henio- 
ology  for  ten  years  at  Columbia  University  and, 
LS  stated  in  his  affidavit,  he  is  willing  to  come  to 
;ourt  and  testify.  The  laboratory  technician  is  wili- 
ng to  come  and  testify,  and  Dr.  Rubinstein  will 
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testify  it  is  imposible  for  the  alleged  father  to  be 
the  father,  acorcling  to  the  affidavits.  We  have  that 
evidence  in  the  form  of  affidavits  here  that  it  is 
impossible  for  this  plaintiff  to  be  a  citizen  of  the 
United  States.  j 

The  Court:  Suppose  we  came  up  to  the  time  ofi 
hearing.  On  one  side  we  have  the  testimony  of  tht 
father  and  mother.  On  the  other  side  we  have  the 
testimony  of  a  doctor.  Now,  just  which  one  is  the 
court  going  to  believe?  Is  he  going  to  believe  the 
doctor  ? 

Mr.  Dooley:     Yes. 

The  Court :     Or  the  father  and  mother  % 

Mr.  Dooley:  Your  Honor  asked  the  question  ag| 
to  whether  California  law  applied  or  the  federal 
court. 

The  Court:     No,  I  didn't. 

Mr.  Dooley:     At  one  time.  [115] 

The  Court:  I  wanted  to  know  whether  or  no' 
these  tests  are  admissible  in  federal  court. 

Mr.  Dooley :  Yes,  your  Honor.  They  are  not  onl^ 
admissible,  but  they  are  conclusive  or  should  bd 

The  Court:  There  hasn't  been  a  decision  in  thir 
state  which  says  it  is  conclusive. 

Mr.  Dooley:     In  California  we  have  the 

The  Court:  I  wanted  the  Circuit  to  say  a  bloo( 
test  was  conclusive  evidence,  but  the  Circuit  side 
stepped  it.  | 

Mr.  Dooley:  Before  the  Circuit  can  rule  on  th(' 
question,  a  case  would  have  to  come  up.  The  ques' 
tion  as  far  as  the  federal  court  is  concerned  has  no 
been  ruled  on  except  in  the  Second  Circuit.   Ther( 
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^ere  two  cases  in  my  memorandum  in  the  Second 
lircuit  which  held  they  could  be  conclusive.  I  think 
lis  is  an  opportune  case  for  that  ruling. 

What  I  was  referring  to  was  the  California  law 
s  to  the  subject  matter.  In  1952,  your  Honor,  Cali- 
3rnia  adopted  a  statute  which  in  elfect  said  that  if 
lere  is  no  disagreement  among  the  experts,  the 
Bsults  of  the  blood  test  showing  nonpaternity  is 
Dnclusive,  and  not  only  that,  the  statute  that  Cali- 
Drnia  adopted  was  part  of  the  miiform  code  that 
'as  adopted  by  the  commissioners  in  1952,  and  Cali- 
Drnia  adopted  the  statute  in  1953.  Under  this  stat- 
te  California  has  changed  its  laws. 

Before  that  time,  under  the  Chaplin  cases  and 
1  the  [116]  Harris  cases,  California  said  the  court 
ould  give  whatever  weight  it  saw  fit.  California 
eversed  its  decision  and  adopted  a  statute  making 
lood  tests  conclusive  if  there  is  no  disagi'eement 
mong  the  experts. 

I  can  say,  your  Honor,  from  the  literature  I  have 
ead  on  this  subject,  I  can  be  sure  there  will  not  be 

disagreement  among  the  experts  as  to  the  meaning 
f  the  blood  tests  in  this  case.  We  have  the  affidavit 
f  Dr.  Rubinstein  that  the  father  could  not  be  the 
ather  of  Quan  Yoke  Fong.  We  do  not  believe  there 
k^ill  be  a  dispute  as  to  the  meaning  of  this  test. 

The  Court:  That  Circuit  Court  decision  also 
riticized  the  way  an  order  had  been  drawn.  The 
irder  here  was  rather  specific.  The  order  was  that 
he  plaintiff  present  himself  on  the  9th  day  of  June, 
.955,  at  the  office  of  the  American  Consul  Go^ieral 
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where  he  will  be  directed  to  the  office  of  Dr.  L.  TJ 
Ride,  Vice  Chancellor,  Hong  Kong  University,  and 
there  to  furnish  and  permit  said  doctor  to  take  a 
sample  or  samples  of  his  blood  in  sufficient  quantity' 
so  that  such  blood  may  be  transported  to  the  West 
Coast  Medical  Laboratory,  and  so  forth. 

The  plaintiff  appeared  according  to  that  order  on 
the  9th  day  of  June.  For  some  unlvno\NTi  reason  the 
order  was  not  complied  with. 

After  the  9th  day  of  June,  I  don't  know  how  the' 
government  [117]  got  the  plaintiff  in,  I  don't  know 
what  representations  were  made  to  the  plaintiff. 
but  they  took  another  sample  of  blood.  They  had  ncj 
order  for  the  second  sample  of  blood. 

You  understood  and  you  thought  it  was  necessary! 
to  have  a  second  order  because  you  asked  for  a, 
second  order,  which  was  denied  by  the  court. 

Mr.  Dooley:  Yes,  your  Honor.  You  will  notice 
the  plaintiff's  affidavit  attached  to  the  document^ 
that  I  attached  to  this  motion  shows  there  ap 
parently  was  no  objecion  to  this.  I  think  the  real' 
question,  your  Honor,  since  we  have  the  evi- 
dence  

The  Court :  The  real  question,  Mr.  Dooley,  is  yon 
just  don't  like  to  give  up.  You  just  don't  like  to  quit. 

Mr.  Dooley :  We  have  a  case  where  it  is  scientifi- 
cally impossible  for  this  child  to  be  a  citizen  of  the 
United  States.  I  would  like  to  read I 

The  Court:  Well,  Mr.  Dooley,  there  is  no  use 
arguing  with  me  any  more.  The  motion  is  denied 
The  Circuit  mav  decide  to  give  vou  a  new  trial 
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f  the  Circuit  wants  to  order  a  new  trial,  it  is  out  of 
ly  hands.  But  your  motion  for  a  new  trial  is  denied. 
Court  will  now  stand  in  recess  until  2:00  [118] 
'clock. 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed,  quali- 
ed  and  acting  official  court  reporter  of  the  United 
tates  District  Court  for  the  Southern  District  of 
!alifornia. 

I  further  certify  that  the  foregoing  is  a  true  and 
orrect  transcript  of  the  proceedings  had  in  the 
bove-entitled  cause  on  the  date  or  dates  specified 
tierein,  and  that  said  transcript  is  a  true  and  correct 
ranscription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  6th  day  of 
)ecember,   1955. 

/s/  S.  J.  TRAINOR, 

Official  Reporter. 

[Endorsed] :     Filed  January  17,  1956.  [119] 
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CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
)istrict  Court  for  the  Southern  District  of  Cali- 
ornia,  do  hereby  certify  that  the  foregoing  pages 
umbered  1  to  103,  inclusive,  contain  the  original 

Petition ; 
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Answer ; 

Notice  of  Motion  to  Require  Parties  to  fur- 
nish blood  sample,  etc.  ; 

Notice  of  Motion  to  Dismiss ; 

Order  Requiring  Parties  to  Furnish  Blood !. 
Sample,  etc. ; 

Notice  of  Motion  for  Supplemental  Order  to 
Require  Plaintiff  to  Furnish  Blood  Sample ; 

Affidavit  of  Quan  Lun  Hong; 

Affidavit  of  James  R.  Dooley;  | 

Memorandum ; 

Findings  of  Fact  and  Conclusions  of  Law; 

Judgment    Determining    American    Citizen-j, 
ship ;  ' 

Notice  of  Motion  for  New  Trial ; 

Memorandum  in  Opposition  to  Motion  ioY^ 
New  Trial; 
.  Notice  of  Appeal ; 

Order  Extending  Time  to  Docket  Appeal ; 

Designation  of  Record  on  Appeal ; 

Stipulation  Regarding  Exhibits; 
and  a  full,  true  and  connect  copy  of  the  Minutes  of 
the  Court  on 

May  16,  1955 ; 
July  18,  1955 ; 
August  16,  1955; 
October  3,  1955 ; 

which,  together  with  1  volume  of  Reporter's  Tran- 
script of  Proceedings  of  May  16,  31,  June  1,  Aug.  16, 
Oct.  3,  1955,  and  Plaintiff's  Exhibits  1-10,  inclusive, 
and  Defendant's  Exhibits  A-  d,  inclusive,  in  the 
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ibove-entitled  cause,  constitute  the  transcript  of 
•ecord  on  appeal  to  the  United  States  Court  of  Ap- 
)eals  for  the  Ninth  Circuit,  in  said  cause. 

I  further  certify  that  my  fees  for  preparing  the 
oregoing  record  amount  to  $2.00,  which  sum  has 
[ot  been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
)ourt,  this  24th  day  of  January,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed]:  No.  15006.  United  States  Court  of 
appeals  for  the  Ninth  Circuit.  John  Foster  Dulles, 
5  Secretary  of  State,  Appellant,  vs.  Quan  Yoke 
'ong,  Appellee.  Transcript  of  Record.  Appeal  from 
le  United  States  District  Court  for  the  Southern 
district  of  California,  Central  Division. 

Filed  January  25,  1956. 

/s/  PAUL  P.  O'BRIEN, 
lerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

C.A.  No.  15006 

JOHN  FOSTER  DULLES,  as  Secretary  of  State 

Appellant, 

vs. 

QUAN  YOKE  FONG, 

Appellee. 

APPELLANT'S   STATEMENT 
OF  POINTS  ON  APPEAL 

The  appellant  Hereby  Designates  the  followinj 
Points  on  Appeal  in  the  above-entitled  matter: 

(1)  The  District  Court  was  without  jurisdictioi 
to  declare  appellee  a  national  or  citizen  of  th( 
United  States,  since  appellee  w^as  not  denied  a  righ 
or  privilege  as  a  national  of  the  United  States  upoi 
the  ground  that  he  was  not  a  national  of  the  Unitec 
States  prior  to  the  repeal  of  Section  503  of  th< 
Nationality  Act  of  1940. 

(2)  The  District  Court  erred  in  denying  appel 
lant's  motion  to  dismiss  for  lack  of  jurisdiction  ove] 
the  subject  matter  and  for  failure  to  state  a  clain 
upon  which  relief  can  be  granted. 

(3)  The  District  Court  erred  in  its  Finding  o: 
Fact  Number  IV. 

(4)  The  District  Court  erred  in  denying  appel 
lant's  motion  for  supplemental  order  to  requirt 
plaintiff  to  furnish  blood  sample. 
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(5)  The  District  Court  erred  in  declaring  ap- 
pellee a  national  and  citizen  of  the  United  States 
of  America  without  receiving  and  considering  avail- 
able evidence  of  the  results  of  blood  tests  of  appel- 
lee and  his  alleged  parents. 

(6)  The  District  Court  erred  in  refusing  appel- 
lant's offer  of  proof  as  to  the  results  of  blood  tests 
of  appellee  and  his  alleged  parents  prior  to  declar- 
ing appellee  a  national  and  citizen  of  the  United 
States  of  America. 

(7)  The  District  Court  erred  in  denying  appel- 
lant's motion  for  new  trial  based  upon  newly  dis- 
covered and  newly  obtained  evidence  consisting  of 
the  results  of  blood  tests  showing  that  appellee  could 
not  be  the  son  of  his  purported  father. 

Dated :  This  31st  day  of  January,  1956. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 

Affidavit  of  Sei'vice  by  Mail  Attached. 
[Endorsed] :     Filed  February  2,  1956. 
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[oHN  Foster  Dulles,  as  Secretary  of  State, 

Appellantj 
vs. 
Juan  Yoke  Fong, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdiction. 

Appellee,  plaintiff  in  the  Court  below,  brought  action 
n  the  District  Court,  seeking  to  be  declared  a  national 
)f  the  United  States  [R.  3-5]/  Jurisdiction  was  in- 
voked pursuant  to  Section  503  of  the  Nationality  Act 
)f  1940,  54  Stat.  1171-1172,  8  U.  S.  C  A.  §903  [R.  5]. 
appellant  contends  that  the  Court  below  was  without 
jurisdiction  of  the  subject  matter,  since  appellee  had  not 
3een  denied  a  right  or  privilege  as  a  national  of  the 
United  States  upon  the  ground  that  he  was  not  such  a 
lational  at  the  time  his  complaint  was  filed  on  December 
23,  1952  [R.  5],  or  before  the  repeal  of  Section  503 
)f  the  Nationality  Act  of  1940.^ 


^"R"  refers  to  printed  Transcript  of  Record. 

^Section  503  was  repealed  by  Section  403(a)  (42)  of  the  Immi- 
gration and  Nationality  Act  of  1952,  66  Stat.  280,  effective  De- 
:ember  24,  1952  (See,  Sec.  407  of  the  Immigration  and  Nationality 
\ct  of  1952,  66  Stat.  281). 
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Since  the  judgment  of  the  District  Court  [R.  38-39] 
was  a  final  decision,  this  Court  has  jurisdiction  of  an 
appeal  from  that  decision  pursuant  to  28  U.  S.  C,  Sec- 
tion 1291.  However,  the  jurisdiction  of  this  Court 
ends  if  it  finds  the  District  Court  was  without  jurisdiction  , 
of  the  subject  matter  [United  States  v.  Cor  rick,  298  \ 
U.  S.  435,  440  (1936)]. 

Statement  of   the  Case. 

On  December  23,   1952,   appellee   filed  a  complaint  in  | 
the  District  Court  under  Section  503  of  the  Nationality   i 
Act  of  1940,  seeking  a  judgment  declaring  him  to  be  a 
national  of  the  United  States  [R.  3-5].     He  alleged  that 
he  was  born  in  China  on  February  13,  1930,  as  the  law-   j 
ful  issue  of  the  marriage  between  Quan  Lun  Hong  and 
Gee  Bo  Yoke  [R.  3] ;  that  his  father,  Quan  Lun  Hong,    i 
was  a  citizen  of  the  United  States  at  the  time  of  appel-   ' 
lee's  birth  and  had  resided  in  the  United   States   since 
May,    1915    [R.    3-4]  ;   and   that   appellee   thus   acquired    i 
United   States   citizenship   at   birth   pursuant   to   Section 
1993,  Revised  Statutes  of  the  United  States    [R.  4]. 

Appellee's  complaint  further  alleged  that  he  had  there- 
tofore filed  at  the  American  Consulate  General  in  Hong 
Kong  for  an  American  passport  or  other  travel  docu- 
ment to  travel  to  the  United  States  [R.  4],  but  that  the 
Consulate  General  had  refused  to  issue  to  him  the  pass- 
port applied  for  [R.  4-5]  ;  and  that  appellant  had  denied 
him  the  right  to  enter  the  United  States  and  reside  j 
therein  as  an  American  citizen  upon  the  ground  that  he 
was  not  a  United  States  national   [R.  5]. 

On  May  6,  1955,  appellant  moved  to  dismiss  appellee's 
action  pursuant  to  Rule  12(b)(1)  and  (6)  and  Rule 
12(h),  Federal  Rules  of  Civil  Procedure,  on  the  grounds    , 
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^at  the  court  lacked  jurisdiction  over  the  subject  matter 
f  the  action  and  that  the  complaint  failed  to  state  a 
[aim  upon  which  relief  could  be  granted  [R.  13].  In 
upport  of  this  motion  there  was  received  in  evidence 
s  Exhibit  ''A"  [R.  16,  63]  the  certified  passport  file 
slating-  to  appellee.  This  file  disclosed  that  appellee's 
assport  application  was  executed  on  May  13,  1952; 
lat  on  November  13,  1952,  an  American  Vice  Consul 
scommended  that  the  application  be  denied,  and  that  on 
le  same  day  this  recommendation  was  concurred  in  by 
le  American  Consul;  and  that  the  Department  of  State 
isapproved  appellee's  passport  application  on  January 
,  1953.  Also  received  in  evidence  in  support  of  Appel- 
mt's  Motion  to  Dismiss  was  an  authenticated  Statement 
'egarding  the  Processing  of  Passport  Applications  at 
le  American  Consulate  General  in  Hong  Kong  [R.  16, 
3,  Ex.  B].  Appellant's  Motion  to  Dismiss  was  denied 
n  May  16,  1955  [R.  16,  60-61].  During  trial  appellant 
enewed  his  Motion  to  Dismiss  for  lack  of  jurisdiction 
R.  95-96]. 

Also  on  May  6,  1955,  appellant  filed  a  motion  to  re- 
uire  appellee  and  his  alleged  parents  to  submit  to  blood 
ssts  under  Rule  35,  Federal  Rules  of  Civil  Procedure 
R.  9-12].  An  affidavit  in  support  of  this  motion  [R. 
0-12]  recited  among  other  things  that  records  in  pos- 
ession  of  appellant  showed  an  incompatibility  between 
ppellee's  blood  grouping  and  the  blood  grouping  of 
is  alleged  parents  [R.  11].  This  motion  was  granted 
R.  16,  61],  and  an  order  was  filed  requiring  appellee, 
^ho  resided  in  Hong  Kong,  B.  C.  C,  to  furnish  a  sample 
f  his  blood  to  be  transported  to  the  West  Coast  Medical 
laboratories,  Los  Angeles,  California,  for  testing,  and 
urther  requiring  appellee's  alleged  parents  to  undergo 
lood  tests  [R.  16-19]. 
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On  March  21,  1955,  the  case  had  been  continued  to 
July  11,  1955,  "for  setting  for  trial"  [R.  8].  However, 
because  appellee's  alleged  mother  was  "contemplating 
a  trip  to  Hong  Kong"  [R.  61],  the  court  set  trial  for 
June  1,  1955,  in  order  to  obtain  her  testimony  before 
her  departure  [R.  61-64].  The  testimony  of  appellee's 
witnesses  was  taken  on  June  1,  1955,  with  the  under- 
standing that  a  further  hearing  would  be  held  [R.  140,  ; 
145]  and  that  decision  would  be  held  in  abeyance  until  I 
the  results  of  blood  tests  were  received   [R.  61-64]. 

On  July  1,  1955,  appellant  filed  a  motion  for  a  supple-  ,. 
mental  order  to  require  appellee  to  furnish  a  blood  sample  ; 
[R.  20-22].     An  affidavit  of  Albert  L.   BHfield,  clinical  I 
laboratory  technician  employed  by  West   Coast  Medical 
Laboratories,  was  filed  in  support  of  this  motion.     This 
affidavit  recited,  among  other  things,  that  the  blood  of 
appellee's  alleged  parents  had  been  tested  on  June  9,  1955 
[R.  22],  but  that  it  was  impossible  to  test  the  sample 
of  appellee's  blood  which  had  been  shipped  from  Hong  ! 
Kong  because  it  was  completely  hemolyzed  upon  arrival; 
that   he    had    recently    examined    several    blood    samples  1 
shipped  from  Hong  Kong,  and  that  in  all  cases  except 
two  had  found  the  samples  in  good  condition  and  had 
tested  them  for  grouping  and  type  [R.  21-22], 

On  August  16,  1955,  the  trial  court,  without  a  further 
hearing,  denied  appellant's  motion  for  a  supplemental 
order  to  require  appellee  to  furnish  a  blood  sample,  and 
ordered  judgment  for  appellee.  The  court  refused  to 
continue  the  matter  to  allow  appellant  to  present  evidence 
of  the  results  of  blood  tests  of  appellee  and  his  alleged 
parents,  and  further  refused  to  permit  appellant  to  make 
an  offer  of  proof  as  to  such  evidence  [R.  147-148]. 
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On  September  12,  1955,  appellant  moved  for  a  new  trial 
on  the  groiinds,  inter  alia,  of  newly  discovered  evidence 
which  could  not  with  reasonable  diligence  have  been  dis- 
covered and  produced  at  the  trial  [R.  39-57].  On  Oc- 
tober 3,  1955,  this  motion  was  denied   [R.  57,  149-155]. 

Statement  of  Points. 

(1)  The  District  Court  was  without  jurisdiction  to 
declare  appellee  a  national  or  citizen  of  the  United  States, 
since  appellee  was  not  denied  a  right  or  privilege  as  a 
national  of  the  United  States  upon  the  ground  that  he 
was  not  a  national  of  the  United  States  prior  to  the 
repeal  of  Section  503  of  the  Nationality  Act  of  1940. 

(2)  The  District  Court  erred  in  denying  appellant's 
motion  to  dismiss  for  lack  of  jurisdiction  over  the  sub- 
ject matter  and  for  failure  to  state  a  claim  upon  which 
relief  can  be  granted. 

(3)  The  District  Court  erred  in  its  Finding  of  Fact 
Number  IV. 

(4)  The  District  Court  erred  in  denying  appellant's 
motion  for  supplemental  order  to  require  plaintiff  to  fur- 
nish blood  sample. 

(5)  The  District  Court  erred  in  declaring  appellee  a 
national  and  citizen  of  the  United  States  of  America 
without  receiving  and  considering  available  evidence  of 
the  results  of  blood  tests  of  appellee  and  his  alleged 
parents. 

(6)  The  District  Court  erred  in  refusing  appellant's 
offer  of  proof  as  to  the  results  of  blood  tests  of  appellee 
and  his  alleged  parents  prior  to  declaring  appellee  a  na- 
tional and  citizen  of  the  United  States  of  America. 


(7)  The  District  Court  erred  in  denying  appellant's 
motion  for  new  trial  based  upon  newly  discovered  and 
newly  obtained  evidence  consisting  of  the  results  of  blood 
tests  showing  that  appellee  could  not  be  the  son  of  his 
purported  father. 

Questions  Presented. 

(1)  Do  the  facts  establish  the  jurisdictional  requisite 
for  an  action  under  Section  503  of  the  denial  on  the 
ground  that  appellee  is  not  a  United  States  national? 

(2)  Does  the  savings  clause  of  the  1952  Act  permit 
a  suit  as  to  which  there  was  no  jurisdiction  when  Sec- 
tion 503  was  repealed  to  be  jurisdictionally  revived  by 
virtue  of  an  express  administrative  denial  of  the  claimed 
right  after  the  new  Act  took  effect? 

(3)  Did  the  District  Court  err  in  denying  appellant's 
motion  for  a  new  trial? 

(4)  Did  the  District  Court  erroneously  prevent  ap- 
pellant from  presenting  or  offering  any  evidence  to  show 
that  appellee's  blood  was  incompatible  with  that  of  his 
alleged  parents? 

(5)  Did  the  District  Court  err  in  denying  appellant's 
motion  for  a  supplemental  order  to  require  appellee  to 
furnish  a  blood  sample? 

Statutes  Involved. 

Section  1993  of  the  Revised  Statutes  of  the  United 
States,  on  February  13,  1930,  the  alleged  date  of  ap- 
pellee's birth,  provided: 

"All  children  heretofore  born  or  hereafter  bom 
out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens  of 
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the  United  States;  but  the  rights  of  citizenship  shall 
not  descend  to  children  whose  fathers  never  resided 
in  the  United  States." 

Section  503  of  the  Nationality  Act  of  1940,  54  Stat. 
1171,  8  U.  S.  C.  A.,  Section  903,  provides  in  pertinent 
)art: 

"Sec.  503.  If  any  person  who  claims  a  right  or 
privilege  as  a  national  of  the  United  States  is  de- 
nied such  right  or  privilege  by  any  Department  or 
agency,  or  executive  official  thereof,  upon  the  ground 
that  he  is  not  a  national  of  the  United  States,  such 
person,  regardless  of  whether  he  is  within  the  United 
States  or  abroad,  may  institute  an  action  against 
the  head  of  such  Department  or  agency  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Columbia  or  in  the  District  Court  of  the  United 
States  for  the  district  in  which  such  person  claims 
a  permanent  residence  for  a  judgment  declaring  him 
to  be  a  national  of  the  United  States    *     *     *." 

Section  405(a)  of  the  Immigration  and  Nationality 
A.ct  of  1952,  66  Stat.  280,  8  U.  S.  C.  A.,  note  following 
Section  1101,  provides  in  pertinent  part: 

"Sec.  405.  (a)  Nothing  contained  in  this  Act,  un- 
less otherwise  specifically  provided  therein,  shall  be 
construed  *  *  *  ^q  affect  any  prosecution,  suit, 
action  or  proceedings,  civil  or  criminal  brought,  or 
any  status,  condition,  right  in  process  of  acquisition, 
act,  thing,  liability,  obligation,  or  matter,  civil  or 
criminal,  done  or  existing,  at  the  time  this  Act  shall 
take  effect;  but  as  to  all  such  prosecutions,  suits, 
actions,  proceedings,  statutes,  [sic]  conditions,  rights, 
acts,  things,  liabilities,  obligations,  or  matters  the 
statutes  or  parts  of  statutes  repealed  by  this  Act, 
are  unless  otherwise  specifically  provided  therein, 
hereby  continued  in  force  and  effect    *    *    *." 
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I. 

The  Facts  Do  Not  Establish  the  Jurisdictional  Requi- 
site for  an  Action  Under  Section  503  of  Denial 
on  the  Ground  That  Appellee  Is  Not  a  United 
States  National. 

A.     Jurisdictional    Requisites   for   an   Action   Under 
Section  503. 

In  Dulles  v.  Lee  Gnan  Lung,  212  F.  2d  73  (C.  A.  9, 
1954),  this  Court  laid  down  the  jurisdictional  require- 
ments for  an  action  under  Section  503  of  the  Nationality 
Act  of  1940  as  follows  (p.  75) : 

"Section  503  of  the  Nationality  Act  of  1940,  8 
U.  S.  C.  A.  §903,  did  not  give  any  court  jurisdiction 
of  any  action  other  than  an  action  instituted  by  a 
person  who  had  claimed  a  right  or  privilege  as  a 
natioital  of  the  United  States  and  had  been  denied 
such  right  or  privilege  by  a  Department  or  agency, 
or,  executive  official  thereof,  upon  the  ground  that 
he  was  not  a  national  of  the  United  States."  (Em- 
phasis added.) 

There  are  no  presumptions  in  favor  of  the  jurisdiction 
of  the  courts  of  the  United  States  [Grace  v.  American 
Central  Ins.  Co.,  109  U.  S.  278  (1883) ;  Ex  parte  Smith, 
94  U.  S.  455  (1876)].  Consequently,  the  requisites  for 
jurisdiction  as  enunciated  in  Lee  Gnan  Lung  must  not 
only  be  alleged  in  the  pleadings  [Elisarraraz  v.  Brownell, 
217  F.  2d  829  (C.  A.  9,  1954);  Clark  v.  Inouye,  175  F. 
2d  740  (C.  A.  9,  1949)];  but,  if  challenged  in  any  ap- 
propriate manner,  must  be  supported  by  competent  proof 
[McNutt  V.  General  Motors  Acceptance  Corp.,  298  U.  S. 
178  (1936);  Ling  Share  Yee  v.  Acheson,  214  F.  2d  4 
(C.  A.  3,  1954),  cert.  den.  348  U.  S.  873;  Celite  Corpora- 
tion V.  Dicalite  Co.,  96  F.  2d  242,  249  (C.  C.  A.  9,  1938)]. 


— 9— 

It  was  therefore  incumbent  upon  appellee  to  prove  that 
at  the  time  his  complaint  was  filed,  he  had  been  denied 
a  right  or  privilege  as  a  national  of  the  United  States 
upon  the  ground  that  he  was  not  a  national  of  the  United 
States. 

B.     There  Was  No  Express  Denial. 

Clearly,  there  was  no  express  denial  of  appellee's  pass- 
port application,  either  at  the  time  his  action  was  in- 
stituted on  December  23,  1952  [R.  5]  or  when  Section 
503  of  the  Nationality  Act  of  1940  was  repealed  on  De- 
:ember  24,  1952.  Appellee's  passport  file  [Ex.  A]  dis- 
closes that  his  passport  application  was  executed  on  May 
13,  1952;  that  on  November  13,  1952  an  American  Vice 
Consul  recommended  that  the  appHcation  be  denied;  and 
that  the  Department  of  State  disapproved  the  applica- 
tion on  January  6,  1953.  Thus,  there  was  no  express 
denial  of  appellee's  passport  application  until  January  6, 
1953. 

C.     There  Was  No  Implied  Denial. 

The  District  Court  did  not  find  an  express  denial,  but 
assumed  jurisdiction  on  the  ground  that  the  delay  in  act- 
ing upon  appellee's  passport  application  prior  to  the  time 
his  action  was  filed  was  unreasonable  and  "a  denial  of 
plaintiff's  rights  and  privileges  as  a  national  and  citizen 
of  the  United  States"  [Finding  of  Fact  IV,  R.  37].  This 
finding,  although  nominally  a  finding  of  fact,  is  in  sub- 
stance a  conclusion  of  law;  and  this  Court  is  not  bound 
by  the  rule  that  findings  shall  not  be  set  aside  unless 
clearly  erroneous  [Rule  52(a),  Federal  Rules  of  Civil 
Procedure],  but  is  free  to  draw  its  own  conclusions 
[Stevenot  v.  Norberg,  210  F.  2d  615,  619  (C.  A.  9, 
1954);  Plumb  Tool  Co.  v.  Sanger,  193  F.  2d  260,  264 
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(C.  A.  9,   1952),  cert.  den.  343  U.   S.  919;  Brown  v. 
Cowden  Livestock  Co.,  187  F.  2d  1015,  1017-1018)]. 

Appellee's  passport  application  was  executed  on  May 
13,  1952  [See,  Ex.  A]  and  his  complaint  was  filed  on 
December  23,  1952  [R.  5].  Thus,  the  delay  which  the 
District  Court  found  to  be  unreasonable  amounted  to 
only  7  months  and  11  days.  Even  if  Rule  52(a)  were 
applicable,  in  view  of  the  statutory  duty  imposed  upon 
appellant  to  make  an  administrative  determination  of  ap- 
pellee's nationality  prior  to  issuing  a  passport;  the  in- 
ability due  to  appellee's  place  of  birth  and  prior  residence 
to  verify  his  nationality  through  official  sources;  and  the 
congestion  of  the  administrative  calendar  at  the  Ameri- 
can Consulate  at  Hong  Kong,  caused  by  a  deluge  of  simi- 
lar appHcations;  the  finding  of  the  District  Court  that  a 
delay  of  only  7^  months  in  passing  upon  appellee's  pass- 
port application  was  unreasonable,  is  clearly  erroneous. 

The  authority  to  issue  passports  has  been  conferred  by 
statute  upon  the  Secretary  of  State  under  such  rules  as 
might  be  prescribed  by  the  President  (Sec.  1  of  the  Act 
of  July  3,  1926,  44  Stat.  887,  22  U.  S.  C.  A.,  Sec.  211a) ; 
and  Congress  has  prohibited  the  issuance  of  passports  to 
persons  other  than  those  owing  allegiance  to  the  United 
States  (Sec.  4076,  Revised  Statutes  of  the  United  States, 
as  amended  by  the  Act  of  June  14,  1902,  32  Stat.  386, 
22  U.  S.  C.  A.,  Sec.  212).'  By  Executive  Order,  the 
Secretary  of  State  is  empowered  to  ''require  such  addi- 
tional evidence  of  citizenship  as  in  his  judgment  may  be 


^Of  course  "alien  passports"  may  be  issued  (Act  of  Mar.  2, 
1921,  41  Stat.  1217,  22  U.  S.  C.  A.,  Sec.  227)  ;  however,  appellee 
did  not  apply  for  a  passport  as  an  alien,  but  as  a  citizen   [R.  23]. 
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necessary  to  establish  the  citizenship  of  an  applicant  for 
a  passport"  (Ex.  Order  78S6,  22  C.  F.  R.,  Sec.  51.65).* 

The  statutes  referred  to  above  manifest  a  Congressional 
intent  that  an  administrative  determination  of  United 
States  nationality  and/or  citizenship  should  precede  the 
issuance  of  a  passport,  since  granting  of  passports  to 
persons  other  than  those  owing  allegiance  to  the  United 
States  is  prohibited.  Thus,  when  appellee  filed  his  ap- 
plication for  a  passport  as  a  citizen,  he  did  not  thereby 
acquire  an  immediate  "right"  to  the  issuance  of  a  pass- 
port; nor  did  he  acquire  an  immediate  right  to  a  deter- 
mination of  his  claim  to  citizenship.  He  was  only  en- 
titled to  have  his  claim  processed  in  accordance  with  nor- 
mal administrative  procedures,  considering  all  the  facts 
and  circumstances  of  the  case. 

Appellee  alleged  birth  on  the  mainland  of  China  on 
February  13,  1930  [R.  3].  He  had  resided  at  various 
places  in  China  and  in  Hong  Kong  from  the  date  of  his 
birth  until  his  application  was  filed  [See  Ex.  A].  He 
did  not  submit  in  support  of  his  application  a  birth  cer- 
tificate or  other  official  documentary  evidence,  as  is 
normally  available  in  other  countries  [Ex.  B,  p.  6].  Be- 
cause the  mainland  of  China  was  "closed"  to  the  United 
States  at  the  time  appellee's  passport  application  was  filed, 
it  was  impossible  to  verify  his  name,  place  of  birth,  places 
of  residence,  and  family  history  from  official  sources  [Ex. 
B,  p.  2].  It  was  thus  necessary  for  the  Consul  General 
to  attempt  to  obtain  and  evaluate  secondary  evidence  of 
appellee's  citizenship.     This  was  done  by  requesting  the 


^Ex.  Order  8820,  22  C.  F.  R.  107.3,  authorizes  officers  of  the 
Foreign  Service  to  issue  passports  to  American  nationals  pursuant 
to  such  provisions  of  Ex.  Order  7856  as  may  be  appHcable  to  the 
issuance  of  passports  abroad. 
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District  Director,  Immigration  and  Naturalization  Serv- 
ice, Los  Angeles,  California,  to  blood  test  appellee's  al- 
leged parents  [see,  Letter  dated  July  21,  1952,  contained 
in  Ex.  A],  by  having  appellee  blood  tested  [see,  Report 
of  Dr.  Eric  Vio,  dated  October  21,  1952  contained  in  Ex. 
A],  and  by  interviewing  appellee  [see  Interview  of  Octo- 
ber 28,  1952  in  Ex.  A]. 

Nor  was  appellee  entitled  to  priority  in  the  processing 
of  his  application,  since  a  large  number  of  similar  appli- 
cations had  been  filed.  Defendant's  Exhibit  B,  an  au- 
thenticated Statement  Regarding  the  Processing  of  Pass- 
port Applications  at  the  American  Consulate  General  in 
Hong  Kong,  discloses  that  with  the  closing  of  the  Ameri- 
can Consulate  General  at  Canton  in  1949,  a  heaving  load 
of  citizenship  cases  were  transferred  to  Hong  Kong  [p. 
1],  that  a  deluge  of  applications  later  descended  on  the 
Consulate  General  at  the  rate  of  150  per  month  [pp.  1, 
3] ;  that  lack  of  funds,  personnel,  and  office  space  limited 
the  number  of  applications  which  could  be  processed  [pp. 
5-6] ;  that  as  of  September  1,  1952,  more  stringent  ex- 
amination and  investigation  procedures  were  authorized, 
including  the  blood-typing  of  claimants  and  their  alleged 
parents,  since  the  State  Department's  review  of  the  citi- 
zenship claims  passed  upon  at  Hong  Kong  convinced  it 
that  a  large  number  of  fraudulent  claimants  were  proceed- 
ing to  the  United  States  [p.  4] ;  and  that  the  more  de- 
tailed examination  and  investigation  of  claims  and  the  in- 
cidence of  court  actions  requiring  work  on  applications 
for  certificates  of  identity  under  Section  503  of  the  Na- 
tionality Act  of  1940,  slowed  down  the  rate  of  process- 
ing claims  [p.  4]. 

During  trial  appellee  offered  evidence  that  his  alleged 
father  cabled  the  Consulate  General  on  December  11,  1952 
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and  wired  the  State  Department  six  days  later  to  the 
effect  that  unless  he  was  notified  prior  to  December  23, 
1952  that  the  application  was  approved,  it  would  be  as- 
sumed that  the  application  was  denied  [R.  79-84,  133- 
135,  Exs.  7  and  8].  These  messages  did  not  create  a 
denial.  Appellee  had  no  right  by  sending  them  to  thus 
force  a  preference  in  the  handling  of  his  application  over 
those  previously  pending  in  the  State  Department. 

In  view  of  the  foregoing,  it  is  submitted  that  the  de- 
lay of  only  seven  and  one-half  months  here  involved  was 
not  unreasonable,  and  that  the  conclusion  of  the  District 
Court  to  the  contrary  was  clearly  erroneous.  The  deci- 
sions which  have  found  an  implied  denial  from  delay  in- 
volved periods  of  substantially  greater  length.  For  ex- 
ample, in  Chin  Chuck  Ming  v.  Dulles,  225  F.  2d  849 
(C.  A.  9,  1955),  an  affidavit-application^  for  passport 
was  filed  with  the  American  Consulate  General  at  Hong 
Kong  on  September  6,  1951,  and  a  period  of  15  months 
and  16  days  elapsed  between  the  date  of  such  filing  and 
the  institution  of  court  action.  And  in  Wong  Ark  Kit 
V.  Dulles,  127  F.  Supp.  871  (D.  Mass.,  1955),  a  period 
of  almost  three  years  elapsed  between  the  date  an  affida- 
vit was  executed  by  plaintiff's  alleged  father  and  the  date 
suit  was  brought.  These  decisions  not  only  lack  per- 
suasive weight  as  applied  to  the  facts  of  the  case  at  bar, 
but  emphasize  the  fact  that  a  delay  of  only  7^  months 
was  not  unreasonable. 

^In  the  present  case  the  affidavit  of  appellee's  alleged  father  was 
not  filed  with  the  American  Consulate  General  until  April  29, 
1952  [See,  Affidavit  in  Ex.  A].  Thus,  even  if  this  affidavit  is 
considered  as  an  application,  it  would  add  only  14  days  to  the 
period  of  delay. 
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II. 

The  Savings  Clause  of  the  1952  Act  Does  Not  Per- 
mit a  Suit  as  to  Which  There  Was  No  Jurisdiction 
When  Section  503  Was  Repealed  To  Be  Juris- 
dictionally  Revived  by  Virtue  of  an  Express  Ad- 
ministrative Denial  of  the  Claimed  Right  After 
the  New  Act  Took  Effect. 

As  has  previously  been  shown,  appellee  has  not  been 
denied  a  right  or  privilege  as  a  national  of  the  United 
States  upon  the  ground  that  he  was  not  such  a  national, 
either  actually  or  constructively,  when  his  suit  was  brought 
or  when  Section  503  was  repealed.  However,  his  appli- 
cation for  passport  was  expressly  denied  by  the  Secre- 
tary of  State  on  January  6,  1953.  The  issue  is  thus  pre- 
sented as  to  whether  the  savings  clause  contained  in  the 
Immigration  and  Nationality  Act  of  1952  permitted  his 
suit  to  be  jurisdictionally  revived  by  virtue  of  the  ex- 
press administrative  denial  of  the  claimed  right  after  the 
new  Act  took  effect.  Appellant  submits  that  it  did  not. 
This  issue  was  briefed  by  appellant  in  the  appeal  of  John 
Foster  Dulles  v.  Tarn  Suey  Jin,  No.  14947,  and  appellant 
hereby  incorporates  the  applicable  portion  of  its  opening 
brief  in  that  case  (pp.  14-24)  into  the  present  brief .^ 


^A  stipulation  was  approved  by  this  Court  permitting  such  in- 
corporation. 
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IIL 

The  District  Court  Erred  in  Denying  Appellant's 

Motion  for  a  New  Trial. 

A..     Blood  Tests  Show  That  It  Is  Not  Possible  for  Appellee 
To  Be  the  Son  of  His  Alleged  Father. 

Affidavits  filed  in  support  of  appellant's  Motion  for  a 
New  Trial  show  that  evidence  is  available  to  prove,  based 
jpon  blood  tests  made  of  appellee  and  his  alleged  parents 
;hat  it  is  not  possible  for  appellee  to  he  the  child  of  his 
illeged  father,  and  that  consequently,  it  was  not  possible 
For  appellee  to  have  acquired  citizenship  of  the  United 
States  at  birth  pursuant  to  Section  1993,  Revised  Statutes 
Df  the  United  States. 

The  affidavit  of  Albert  L.  Blifield,  clinical  laboratory 
:echnician  employed  by  West  Coast  Medical  Laboratories 
[R.  45-47]  discloses  that  he  tested  the  blood  of  appellee 
md  his  alleged  parents  with  the  following  results  [R. 
15-46]. 

Lun  Hong  Quan 
Blood  Group:     "AB" 
MN  Factors:     "M"  positive 
"N"  positive 
MN  Type:         Type  "MN" 

Gee  Bo  Yook 
Blood  Group:     "B" 
MN  Factors:     "M"  positive 
"N"  positive 
MN  Type:         Type  "MN" 

Quan  Yoke  Fong 
Blood  Group:     "O" 
MN  Factors:     "M"  positive 
"N"  negative 
MN  Type:         Type  "M" 
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The  affidavit  of  Dr.  Michael  A.  Rubinstein,  hematolo- 
gist  [R.  47-50],  states  that,  based  upon  the  blood  tests 
as  set  forth  above,  ''it  is  not  possible  for  Lun  Hong 
Quan  (sic)  to  he  the  blood  father  of  Quan  Yoke  Fong" 
[Emphasis  added.  R.  50].  Both  affiants  are  willing  to 
testify  in  court  concerning  the  matters  set  forth  in  their 
affidavits   [R.  47,  50]. 

B.     Blood  Tests  of  the  A-B-O  System  Excluding  Paternity 
Should  Operate  Conclusively. 

Whether  federal  or  state  law  governs,^  blood  tests  of  - 
the  A-B-0  system  excluding  paternity  should  operate  con- 
clusively.    The  most  enlightened  judicial  thought  on  the 
weight  to  be  accorded  blood  tests  excluding  paternity  is 
perhaps  embodied  in  the  Uniform  Act  on  Blood  Tests  to 


'^Appellant  believes  that  federal  law  should  govern,  notwithstand- 
ing the  doctrine  enunciated  in  Eric  R.  Co.  v.  Tompkins,  304  U.  S. 
64  (1938),  114  A.  L.  R.  1487,  that  a  Federal  court  will  apply 
the  substantive  law  of  the  State  wherein  it  sits  [See  also,  Klaxon 
Co.  V.  Stantor  Electric  Mfg.  Co.,  313  U.  S.  487  (1941)  ;  Guaranty 
Trust  Co.  V.  York,  326  U.  S.  99  (1940)].  The  Erie  doctrine  has 
generally  been  limited  to  cases  arising  out  of  diversity  of  citizen- 
ship ;  and  in  the  interpretation  and  application  of  federal  statutes, 
such  as  the  statute  here  involved,  federal  rather  than  local  law 
appHes  [United  States  v.  Standard  Oil  Co.,  332  U.  S.  301  (1947); 
Holmberg  v.  Armhrecht,  327  U.  S.  392  (1946)  ;  Clearfield  Trust 
Co.  V.  United  States,  318  U.  S.  363  (1943)  ;  Wragg  v.  Federal 
Land  Bank,  317  U.  S.  325,  328-329  (1943);  Sola  Electric  Co. 
V.  Jefferson  Co.,  317  U.  S.  173,  176  (1942);  D'oench,  Duhme 
&  Co.  V.  F.  D.  I.  C,  315  U.  S.  447,  455-456  (1942);  Board 
of  Comm'rs  v.  United  States,  308  U.  S.  343  (1939);  In  re 
Pittsburgh  Rys.  Co.,  155  F.  2d  477  (C.  C.  A.  3,  1946)].  The 
necessity  for  uniformity  in  cases  involving  United  States  citizenship 
[See,  Clearfield  Trust  Co.  v.  United  States,  supra,  for  another 
situation  where  uniformity  was  required]  would  seem  to  lend 
support  to  the  position  that  federal  rather  than  state  law  governs 
the  weight  to  be  accorded  blood  tests  excluding  paternity  in  the 
case  at  bar.  It  would  be  anomalous  if  a  child  born  abroad  would 
be  able  to  establish  his  United  States  citizenship  in  a  state  where 
blood  tests  excluding  paternity  were  not  conclusive,  while  not  being 
able  to  do  so  in  a  state  where  such  tests  are  given  conclusive  effect. 
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Determine  Paternity,  adopted  by  the  National  Confer- 
ence of  Commissioners  on  Uniform  State  Laws  in  1952 
it  San  Francisco.  This  Act  makes  the  results  of  blood 
ests  excluding  paternity  conclusive  when  there  is  no  dis- 
)ute  among  the  experts  employed  as  to  the  results.  The 
anguage  used  by  the  commissioners  in  their  prefatory 
lote  to  the  Act  is  illuminating  [See  9  Uniform  Laws  An- 
lotated,  1955  Cumulative  Annual  Pocket  Part,  pp.  13-14]  : 

*'As  to  the  make-up  of  the  blood,  the  testing 
process  is  reasonably  simple.  It  is  practically  the 
same  thing  in  which  the  11  million  or  more  men 
were  tested  in  determining  blood  types  in  the  serv- 
ice. It  is  the  same  kind  of  test  made  of  the  blood 
of  donors  to  the  Red  Cross  and  hospital  blood  banks. 
Consequently,  this  is  one  of  the  few  classes  of  cases 
in  which  judgment  of  court  may  be  absolutely  right 
by  use  of  science.  In  this  kind  of  a  situation  it 
seems  intolerable  for  a  court  to  permit  an  opposite 
result  to  be  reached  when  the  judgment  may  scien- 
tifically be  one  of  complete  accuracy.  For  a  court 
to  permit  the  establishment  of  paternity  in  cases 
where  it  is  scientifically  impossible  to  arrive  at  that 
result  would  seem  to  be  a  great  travesty  on  justice. 
In  the  scientific  area  there  are  relatively  few  situa- 
tions where  the  results  may  be  made  absolutely  con- 
clusive. In  many  cases  where  medical  expert  testi- 
mony is  used  the  testimony  is  really  based  on  expert 
opinion  only,  but  in  the  blood  test  to  determine  non- 
paternity by  classification  into  groups,  while  the 
opinion  of  a  doctor  may  be  involved,  it  is  the  kind 
of  an  opinion  on  which  experts  will  not  differ.  A 
statute  upon  the  subject  ought  to  take  into  account 
this  situation  of  certainty  and  make  the  medical  tes- 
timony final  as  against  all  other  testimony  ivhen  non- 
paternity is  scientifically  proved.''  [Emphasis  added.] 
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Even  before  the  adoption  of  the  Uniform  Act,  how- 
ever, the  most  enHghtened  state  court  decisions  and  legal 
writers  had  taken  this  view  [Jordan  v.  Mace,  144  Me. 
351,  69  A.  2d  670  (1949);  Saks  v.  Saks,  71  N.  Y.  S. 
2d  797,  189  Misc.  667  (1947);  Cuneo  v.  Cuneo,  96 
N.  Y.  S.  2d  899,  198  Misc.  R.  240  (1950);  Cortese  v. 
Cortese,  10  N.  J.  S.  152,  76  A.  2d  717  (1950);  Clark 
V.  Rysedorph,  118  N.  Y.  S.  2d  103,  281  App.  Div.  121 
(1952);  Schatkin,  Disputed  Paternity  Proceedings  (2d 
Ed.,  1947)  ;  Britt,  "Blood-Grouping  Tests  and  More  'Cul- 
tural Lag,'"  22  Minn.  L.  Rev.  836,  837  (1938);  Ma- 
guire,  "A  Survey  of  Blood  Group  Decisions  and  Legis-  ! 
lation  in  the  American  Law  of  Evidence,"  16  So.  Gal. 
L.  Rev.  161,  Note  39  CaHf.  L.  Rev.  277  (1951);  Note,  34 
Gornell  L.  Q.  72  (1948);  Note,  26  CaHf.  L.  Rev.  456 
(1938)]. 

In  Ross  V,  Marx,  90  A.  2d  545,  21  N.  J.  Super.  95, 
the  Essex  County  Court,  New  Jersey,  held,  in  a  paternity 
case,  that  a  blood  test  exclusion  is  decisive  of  the  issue 
of  paternity.  In  awarding  judgment  to  the  defendant, 
the  court  stated  (p.  546)  : 

"It  is  universally  accepted  in  medical  and  scientific 
fields  that  the  result  of  a  blood  grouping  test  dis- 
proving paternity  or,  to  use  the  language  of  the 
statute,  indicating  definite  exclusion  of  parentage,  is 
not  an  expression  of  opinion  upon  which  experts 
can  dififer  but,  rather,  is  the  statement  of  a  scien- 
tifically established  fact.  It  is  a  scientifically  estab- 
lished fact  just  as  it  is  a  scientifically  established 
fact  that  the  world  is  round.  As  such  it  should  be 
accepted  by  the  courts  of  lazv.  For  a  court  to  declare 
that  these  tests  are  not  conclusive  would  be  as  un- 
realistic as  it  would  be  for  a  court  to  declare  that 
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the  world  is  flat.  This  a  court  of  law,  whose  prime 
function  is  to  ascertain  trust  and  administer  justice, 
should  not  do."     [Emphasis  added.] 

In  Schatkin,  Disputed  Paternity  Proceedings  (2d  Ed., 
1947),  an  authority  often  quoted,  the  author  says  (p. 
184): 

"As  far  as  the  accuracy,  reliability,  dependability 
— even  infallibility — of  the  tests  are  concerned, 
there  is  no  longer  any  controversy.  The  result  of 
the  test  is  universally  accepted  by  distinguished  scien- 
tific and  medical  authority."     [Emphasis   added.] 

And  in  Chapter  VIII,  'The  Unerring  Accuracy  of 
Blood  Tests,"  Schatkin  relates  that  in  656  blood  tests 
made  between  1935  and  1945  by  order  of  the  Court  of 
Special  Sessions  in  New  York  City  and  resulting  in  65 
exclusions  of  paternity,  every  case  of  an  exclusion  "was 
followed  by  the  mother's  subsequent  confession,  for  the 
first  time,  of  sexual  relations  with  another  man  about 
the  time  she  became  pregnant."     [2d  ed.,  p.  225.] 

In  California,  the  evolution  which  has  taken  place  in 
the  law  concerning  the  weight  to  be  accorded  blood  tests 
which  exclude  paternity  is  highly  indicative  of  the  most 
advanced  judicial  thought.  Prior  to  1953  these  tests 
were  not  conclusive.  Before  then,  the  rule  in  California 
was  set  forth  in  Arais  v.  Kalensnikojf ,  10  Gal.  2d  428, 
74  P.  2d  1043,  115  A.  L.  R.  163.  In  that  case  the 
defendant  was  70  years  of  age  and  denied  that  he  had 
ever  had  relations  with  the  plaintiff.  Both  the  defendant 
and  his  wife  testified  that  he  had  been  impotent  for  a 
number  of  years.  On  the  blood  test,  an  eminent  physician 
of  Los  Angeles  testified  that  the  blood  grouping  of  the 
child  was  such  that  the  defendant  could  not  be  the  father; 
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and  it  was  unquestioned  that  the  test  was  fairly  and 
correctly  reported.  The  Supreme  Court  of  California 
nevertheless  permitted  the  finding  of  paternity  based  upon 
the  oral  testimony  of  the  mother  of  the  child  to  prevail. 
A  similar  ruling  was  subsequently  made  in  Berry  v. 
Chaplin,  74  Cal.  App.  2d  652,  169  P.  2d  442  (1946). 

The  Arais  and  Chaplin  cases  were  severely  criticized 
by  both  courts  and  legal  writers  [Gilpin  v.  Gilpin,  94 
N.  Y.  S.  2d  706,  709,  197  Misc.  R.  319,  322  (1950); 
Schatkin,  Disputed  Paternity  Proceedings  (2d  Ed.,  1947) 
pp.  197-203;  Schatkin,  Disputed  Paternity  Proceedings 
(3d  Ed.,  1953) ;  pp.  250-263;  Britt,  Blood-Grouping  Tests 
and  More  ''Cultural  Lag,"  22  Minn.  L.  Rev.  S36,  S37 
(1938);  Note,  26  Calif.  L.  Rev.  456  (1938);  Note  34 
Cornell  L.  Q.  72,  78-80  (1948);  Note,  39  Calif.  L.  Rev. 
277  (1951).]  As  a  result  of  such  criticism,  California  in 
1953  adopted  the  Uniform  Act  on  Blood  Tests  to  Deter- 
mine Paternity  [California  Code  of  Civil  Procedure,  Sec- 
tions 1980.1-1980.7]  almost  in  its  entirety. 

Thus,  under  the  present  California  law,  if  there  is  no 
disagreement  in  the  findings  or  conclusions  of  the  ex- 
perts, blood  tests  excluding  paternity  are  regarded  as 
conclusive.  That  this  was  the  purpose  of  the  present 
California  law  is  made  evident  by  the  language  of  the 
Commissioners  on  Uniform  State  Laws  in  their  prefatory 
note  to  the  Act,  commenting  upon  the  Arais  decision: 
"It  is  the  purpose  of  this  Act  to  remedy  such  unjust 
results  in  paternity  cases."  [9  Uniform  Laws  Annotated, 
1955   Cumulative   Pocket   Part,   p.    17.] 

There  is  no  federal  statute  governing  the  weight  to 
be  accorded  the  results  of  blood  grouping  tests  which 
exclude  paternity,  and  there  is  a  dearth  of  federal  deci- 
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sions on  the  subject  [But  see,  United  States  v.  Shaugh- 
nessy,  220  F.  2d  537  (C.  A.  2,  1955),  and  Lue  Chow 
Kon  V.  Browncll,  220  F.  2d  187  (C.  A.  2,  1955),  where 
the  court  held  that  these  tests  might  be  conclusive  under 
New  York  law].  In  the  absence  of  such  a  statute,  "it  is 
for  the  federal  courts  to  fashion  the  governing  rule  of 
law  according  to  their  own  standards"  [See,  Clearfield 
Trust  Co.  V.  United  States,  318  U.  S.  363  (1943),  at 
page  367].  In  view  of  the  most  advanced  judicial  thought 
on  the  subject,  as  discussed  above,  appellant  submits  that 
this  Court  should  adopt  as  a  standard  that  blood  grouping 
tests  excluding  paternity  should  operate  conclusively.  This 
is  particularly  true  where  as  in  the  case  at  bar  exclusion 
arises  from  the  A-B-O  system  of  testing.  The  latter 
system  was  the  earliest  to  be  discovered,  and  is  the  one 
used  in  classifying  blood  for  transfusions.  [See  Note, 
34  Cornell  L.  Q.  72 ;  Note  26  Calif.  L.  Rev.  456,  footnote 
3]. 

C.    The  District   Court   Should  Have   Granted   a   New  Trial 
to  Avoid  a  Failure  of  Justice. 

A  trial  court  should,  in  the  exercise  of  sound  discretion, 
vacate  a  judgment  and  order  a  new  trial,  where  a  new 
trial  is  necessary  to  prevent  a  failure  of  justice  [Com- 
mercial Credit  Corp.  v.  Pepper,  187  F.  2d  71,  75-76 
(C.  A.  5,  1951);  Virginia  Ry.  Co.  v.  Armentrout,  166 
F.  2d  400,  408  (C.  C.  A.  4,  1948);  Murphy  v.  United 
States  District  Court,  Etc.,  145  F.  2d  1018  (C.  C.  A.  9, 
1945).]  As  this  Court  had  occasion  to  point  out  in  the 
Murphy  case,  supra  (p.   1020) : 

".  .  .  The  granting  of  a  new  trial  is  discretionary 
with  the  court  and  subject  to  no  fixed  rule  except 
a  consideration  of  what  is  just.  .  .  ."  [Emphasis 
added.] 
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In  the  court  below  justice  was  thwarted  by  the  refusal 
of  the  District  Court  to  grant  a  new  trial.  Blood  tests 
made  of  appellee  and  his  alleged  parents  disclosed  that 
it  was  not  possible  for  appellee  to  be  the  child  of  his 
alleged  father;  and  that  consequently  it  was  not  possible 
for  appellee  to  have  acquired  citizenship  of  the  United 
States,  as  the   District   Court   found. 

IV. 

The  District  Court  Erroneously  Prevented  Appellant 
From  Presenting  or  Offering  Any  Evidence  to 
Show  That  Appellee's  Blood  Was  Incompatible 
With  That  of  His  Alleged  Parents. 

The  action  of  the  court  below  in  summarily  denying 
appellant's  motion  for  a  supplemental  order  to  require 
appellee  to  furnish  a  second  blood  sample  and  ordering 
judgment  for  appellee  [R.  146-148]  deprived  appellant 
of  an  opportunity  to  present  or  offer  any  evidence  to 
show  that  appellee's  blood  is  incompatible  with  that  of 
his   alleged  parents. 

It  was  the  understanding  of  both  counsel  and  the  Dis- 
trict Court  that  the  hearing  of  June  1,  1956  zvas  to  con- 
stitute only  a  partial  trial  [R.  61-63,  139,  143,  145]. 
The  cause  had  originally  been  calendared  "for  setting 
for  trial"  on  July  11,  1955  [R.  8].  However,  on  May 
16,  1955,  upon  representation  of  counsel  for  appellee 
that  "plaintiff's  mother  is  contemplating  a  trip  to  Hong 
Kong"  [R.  61],  the  court  below  set  the  matter  for  trial 
during  the  week  of  May  31,  1956  in  order  to  obtain  the 
testimony  of  appellee's  alleged  mother  before  her  depart- 
ure [R.  61-63].  The  District  Court  did  not  consider  the 
trial  as  having  been  completed  on  June  1,  1956.  Certainly, 
the  usual  procedure  for  the  conduct  of  a  complete  trial 
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^as  not  followed,  since  appellant  did  not  at  any  time 
Lther  open  or  rest  his  case.  At  the  conclusion  of  the 
earing-  the  court  remarked  [R.  145]  : 

"The  matter  will  stand  submitted.  No,  it  is  not 
submitted  yet.  After  the  receipt  of  the  blood  and 
the  report  of  the  doctor,  we  zvill  have  to  have  the 
doctor  here  to  testify  what  it  means.     .     .     . 

''The  matter  will  be  continued  until  you  receive 
the  blood  tests  and  receive  the  reports.  Then  I  would 
like  the  matter  to  be  set  down  for  a  hearing.  .  .  ." 
[Emphasis  added.] 

Since  it  was  clearly  understood  that  the  hearing  of 
une  1,  1956  would  constitute  only  a  partial  trial,  appel- 
mt  made  no  effort  to  offer  the  evidence  then  available 
3  show  that  appellee's  blood  was  incompatible  with  that 
f  his  alleged  parents.  In  addition  to  the  blood  tests 
lade  of  appellee's  alleged  parents  on  June  9,  1955  pur- 
iiant  to  court  order  [R.  22,  45-47],  the  latter  had  volun- 
arily  submitted  to  blood  tests  conducted  by  West  Coast 
/[edical  Laboratories  on  September  24,  1952  [See  re- 
orts  dated  September  24,  1952  relating  to  Ouan  Lun 
long  and  Gee  Bo  Yoke  contained  in  Ex.  "A"].  If 
he  hearing  of  June  1,  1955  had  not  been  only  a  partial 
rial  to  obtain  the  testimony  of  appellee's  alleged  parents, 
ppellant  would  have  offered  at  that  time  evidence  of  the 
esults  of  the  tests  made  on  September  24,  1952.^ 


®West  Coast  Medical  Laboratories  has  in  its  files  a  laboratory 
scord  of  these  tests  in  the  handwriting  of  the  laboratory  technician 
'ho  conducted  them.  Albert  L.  Blifeld,  the  same  laboratory  tech- 
ician  who  tested  the  blood  of  appellee's  alleged  parents  on  June  9, 
955,  and  a  sample  of  appellee's  blood  on  August  15,  1955  [R. 
2,  45-47]  made  the  test  of  appellee's  alleged  parents  on  September 
4,  1952.     He  was  on  June  1,  1955,  and  still  is  available  to  testify. 
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In  addition  to  the  test  made  of  a  sample  of  appellee's 
blood  on  August  15,   1955    [R.  46],  appellee  voluntarily 
submitted  to  a  blood  test  conducted  by  Dr.  Eric  Vio  on| 
October  21,  1952  [See  reports  of  Dr,  Vio  dated  October 
21,    1952    contained    in    Ex.    ''A"].     If    the    hearing    of 
June  1,  1955  had  not  been  only  a  partial  trial,  appellant 
would  have  offered  in  evidence  the  reports   of   Dr.   Vioj 
contained    in   Exhibit    '*A,"    and    if    these    reports    were; 
rejected,   moved  the  court   for   a   reasonable   continuance 
in  order  that  the  deposition  of  Dr.  Vio  might  have  been 
obtained.''  The  court  below  had  previously  ruled  on  March 
1,  1955  in  the  case  of  Ong  Hong  Way  v.  Dulles,  Civil 
No.    13,379  that   such   reports   were   not   admissible,   and 
for  this  reason  appellant  had  moved  to  have  a  sample  of 
appellee's  blood  shipped  to  the  United  States  for  testing. 

Exhibit  "A"  was  offered  in  evidence  for  the  restricted 
purpose  of  showing  the  action  taken  before  the  American 
Consul  [R.  95].  However,  it  can  be  strongly  urged  that 
the  reports  of  Dr.  Vio  contained  in  this  exhibit  are  ad- 
missible for  the  purpose  of  showing  the  results  of  the 
blood  test  made  of  appellee.  Had  this  test  been  conducted 
by  a  physician  in  the  employ  of  the  United  States  govern- 
ment, there  would  be  no  question  of  their  admissibilty 
as  a  duly  authenticated  government  record  [28  U.  S.  Code, 
Section  1733;  United  States  v.  Ware,  110  F.  2d  739 
(C.  C.  A.  5,  1940) ;  Burak  v.  United  States,  101  F.  2d 
137  (C.  C.  A.  9,  1939);  Wigmore  on  Evidence,  3rd  Ed., 
Vol.  V,  §1630,  et  seq.].  While  Dr.  Vio  was  not  in  the 
employ  of  the  United  States  as  such,  as  a  physician  in 


^It  is  submitted  that  a  denial  of  such  a  motion  would  have  been 
an  abuse  of  discretion  in  view  of  the  fact  that  the  early  hearing 
of  June  1,  1955,  had  been  chosen  for  the  convenience  of  appellee's 
alleged  mother. 
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'dong  Kong,  he  was  obligated  to  perform  his  duties 
)roperly,  and  there  is  a  presumption  that  he  did  so. 
Pasadena  Research  Laboratories  v.  United  States,  169 
7.  2d  375,  382  (C  A.  9,  1948),  cert.  den.  335  U.  S.  853]. 
Phis  obHgation  combined  with  the  principle  of  ''neces- 
;ity"  constitute  the  two  essentials  of  the  so-called  "public 
locument"  exception  to  the  rule  against  hearsay  [See 
^igmore,  supra,  §§1631-1632].  Moreover,  the  blood  test 
vas  conducted  by  Dr.  Vio  pursuant  to  a  request  by  the 
\merican  Consulate  General  [See,  letter  dated  October 
10,  1952  contained  in  Ex.  "A,"  on  which  one  of  Dr. 
^io's  reports  was  made],  and  in  conducting  it  he  was 
icting  in  an  official  capacity  for  the  United  States  govern- 
nent.  Thus,  Dr.  Vio,  in  testing  appellee's  blood,  may 
3e  considered  as  a  de  facto  public  official,  and  as  such 
lis  reports  of  the  result  of  his  test,  duly  authenticated, 
;hould  be  admissible   [See  Wigmore,  supra,  §1633]. 

However,  appellant  was  not  afforded  an  opportunity 
:o  present  evidence  of  the  results  of  the  blood  tests  made 
)f  appellee  and  his  alleged  parents  during  1952,  or  of 
:hose  made  during  1955  [R.  146-148].  Despite  the  fact 
;hat  the  District  Court  had  stated  at  the  conclusion  of 
;he  hearing  of  June  1,  1955  that  the  matter  was  not 
submitted,  and  had  indicated  that  a  further  hearing  would 
:ake  place  [R.  145]  ;  on  August  16,  1955  the  trial  court 
peremptorily  denied  appellant's  motion  for  a  supplemental 
)rder  to  require  appellee  to  furnish  a  blood  sample,  or- 
dered judgment  in  favor  of  appellee,  and  even  refused  to 
bermit  appellant  to  make  an  offer  of  proof  [R.  147-148]. 

Appellant  believes  the  District  Court  erred  in  denying 
ts  motion  for  a  supplemental  order;  but  even  if  this  was 
lot  erroneous,  the  action  of  the  court  below  in  ordering 
judgment  for  appellee  without  affording  appellant  an  op- 
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portunity  to  present  any  evidence  to  show  the  incompati- 
biHty  of  appellee's  blood  with  that  of  his  alleged  parents 
requires  reversal  of  its  judgment.  The  erroneous  exclu- 
sion of  evidence  resulting  in  prejudice  to  a  party  consti- 
tutes reversible  error  [Southern  Pac.  Co.  v.  Humphrey, 
97  F.  2d  29  (C.  C.  A.  9,  1938),  cert.  den.  305  U.  S. 
656;  Nezif  York  Alaska  Gold  Dredging  Co.  v.  Walhridge, 
76  R  2d  655  (C.  C.  A.  9,  1935) ;  Bates  v.  Oregon- Ameri- 
can Lumber  Co.,  295  Fed.  1  (C.  C.  A.  9,  1924)].  A  for- 
tiori, where  a  court  refuses  to  allow  completion  of  a  trial, 
and  thereby  prevents  a  party  from  presenting  or  offering 
any  evidence  on  a  material  issue,  its  judgment  should  be 
reversed. 

V. 

The  District  Court  Erred  in  Denying  Appellant's 
Motion  for  a  Supplemental  Order  to  Require 
Appellee  to  Furnish  a  Blood  Sample. 

In  its  Memorandum  Opinion  [R.  31-35]  the  court  be- 
low gave  as  reasons  for  denying  appellant's  motion  for 
a  supplemental  order  to  require  appellee  to  furnish  a 
blood  sample  the  fact  that  appellee  had  been  required  to 
pay  for  the  original  blood  sample  [R.  33] ;  the  fact  that 
the  government  had  failed  to  comply  with  the  original 
order  requiring  appellee  to  furnish  a  blood  sample,  in  that 
sample  was  drawn  by  Dr.  Vio  instead  of  Dr.  L.  T.  Ride, 
as  the  order  provided  [R.  33] ;  and  the  fact  that  the 
matter  had  been  pending  in  court  since  December,  1952 
[R.  34]. 

The  original  order  of  the  District  Court  [R.  16-19]  did 
not  provide  for  payment;  consequently,  the  fact  that  ap- 
pellee was  required  to  pay,  even  though  erroneous,  was 
not  in  violation  of  that  order.     Moreover,  upon  learning 
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n  July  18,  1955,  that  appellee  had  been  required  to  de- 
ray  the  expenses  in  connection  with  his  blood  sample 
R.  23-27],  appellant  proceeded  with  dispatch  to  arrange 
or  his  reimbursement  [R.  29-30]. 

Counsel  for  appellant  has  been  informed  that  at  the 
ime  the  original  blood  sample  was  drawn,  Dr.  Ride, 
lamed  in  the  court's  order  to  draw  a  sample  of  appellee's 
lood,  had  left  Hong  Kong,  and  was  not  expected  to  re- 
urn  for  several  months.  It  was  therefore  impossible  to 
omply  with  the  order  of  the  District  Court  in  this  re- 
pect.  Dr.  Vio,  who  was  substituted,  although  referred 
3  by  the  court  below  as  "a  doctor  unknown  to  this  court," 
ad  previously  made  a  blood  test  of  appellee  himself  [See 
Lx.  "A"].  There  would  seem  to  be  no  sound  basis  for 
ttributing  the  hemolysis  of  the  first  sample  to  the  neg- 
[gence  of  Dr.  Vio   [R.  33]. 

Appellant  can  only  speculate  as  to  the  reasons  the  case 
lad  been  pending  since  December,  1952.  However,  it 
/as  probably  due  to  the  congestion  of  the  court's  calen- 
dar resulting  from  the  large  number  of  cases  of  a  similar 
lature  which  were  filed  just  prior  to  December  24,  1952 
See  Ly  Shew  v.  Acheson,  110  F.  Supp.  50,  54-55  (N.  D. 
^alif.,  1953),  reversed  on  other  grounds,  suh.  nom.  Ly 
^hew  V.  Dulles,  219  F.  2d  413]  ;  to  the  fact  that  the  pass- 
lort  file  relating  to  appellee  [Ex.  "A"]  was  not  received 
ti  the  office  of  the  United  States  Attorney  for  the  South- 
rn  District  of  California  until  on  or  about  March  19, 
954  [R.  43]  ;  and  to  the  fact  that  appellee  still  resided 
ti  Hong  Kong,  B.  C.  C.  [R.  43].  Granting  appellant's 
notion  would  have  occasioned  little  delay.  The  original 
ilood  sample  was  returned  to  the  United  States  within  a 


—28— 

month  after  the  court's  order  was  filed^**;  and  a  second 
sample  could  undoubtedly  have  been  obtained  in  at  least 
the  same  period  of  time.  Considering-  the  magnitude  of 
the  right  which  the  judgment  of  the  District  Court  vested 
in  appellee,  an  additional  delay  of  one  month  would  seem 
relatively  unimportant. 

While  some  courts  hold  that  a  motion  under  Rule  35 
for  a  physical  examination  is  discretionary  with  the  trial 
court  [Bucher  v.  Krause,  200  F.  2d  576  (C.  A.  7,  1952); 
Teche  Lines  v.  Boyette,  111  F.  2d  579  (C.  C.  A.  5, 
1940)];  discretion  relates  to  judicial,  rather  than  arbi- 
trary action  [Glove  Indemnity  Co.  v.  Stringer,  190  F. 
2d  1017,  1018  (C.  A.  5,  1951)]  ;  and  action  becomes  arbi- 
trary when  it  is  exercised  for  an  erroneous  reason  [Beck 
V.  Wings  Field,  Inc.,  122  F.  2d  114,  116  (C.  C.  A.  3, 
1941);  National  Ben.  Life  Ins.  Co.  v.  Shaw-Walker  Co., 
Ill  F.  2d  497,  507  (C.  A.  Dist.  Col.,  1940),  cert.  den. 
311  U.  S.  673].  Moreover,  this  Court  has  held  that  al- 
though a  measure  of  discretion  with  respect  to  a  matter 
is  vested  in  the  trial  court;  where  the  issues  do  not  rest 
upon  conflicting  testimony  and  an  appellate  court  has  sub- 
stantially the  same  information  as  was  available  to  the 
trial  judge,  it  will  not  "evade  responsibility  by  resorting 
to  the  rule  of  discretion"  [Walton  N.  Moore  Dry  Goods 
Co.  V.  Lieurance,  38  F.  2d  186,  193  (C.  C.  A.  9,  1930)]. 

Therefore,  even  though  this  court  should  hold  that 
action  upon  appellant's  motion  for  a  supplemental  order 
was  discretionary;  appellant  submits  that  its  denial,  which 
possibly  enabled  appellee  to  judicially  establish  a  fraudu- 
lent claim  to  citizenship  was,  under  the  circumstances,  an 
abuse  of  discretion. 


lOThe  order  was  filed  on  May  17,  1955  [R.  19]  and  the  sample 
was  received  by  West  Coast  Medical  Laboratories  on  June  14, 
1955   [R.  21]. 
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Conclusion. 

Wherefore,  for  the  reasons  set  forth  above,  it  is  re- 
spectfully submitted  that  the  judgment  of  the  District 
Court  should  be  reversed  and  the  cause  remanded,  with 
iirections  to  dismiss  appellee's  action  for  lack  of  juris- 
iiction,  or,  in  the  alternative,  for  further  proceedings. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 

United  States  Attorney, 
Max  F.  Deutz, 

Assistant  United  States  Attorney, 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellant. 
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No.  15006 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  Foster  Dulles,  as  Secretary  of  State, 

Appellant, 

vs. 

QuAN  Yoke  Fong, 

Appellee. 


BRIEF   FOR  APPELLEE. 


Jurisdiction. 

This  is  an  appeal  from  a  judgment  in  favor  of  plain- 
tiff in  an  action  wherein  plaintiff  sought  to  establish  his 
status  as  a  national  of  the  United  States.  The  action  was 
brought  pursuant  to  the  provisions  of  Section  503  of  the 
Nationality  Act  of  1940  (8  U.  S.  C.  903)  which  provides, 
in  part,  as  follows : 

"If  any  person  who  claims  a  right  or  privilege  as 
a  national  of  the  United  States  is  denied  such  right 
or  privilege  by  any  Department  or  agency,  or  execu- 
tive official  thereof,  upon  the  ground  that  he  is  not 
a  national  of  the  United  States,  such  person,  re- 
gardless of  whether  he  is  within  the  United  States 
or  abroad,  may  institute  an  action  against  the  head 
of  such  Department  or  agency  in  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  or 
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in  the  district  court  of  the  United  States  for  the  dis- 
trict in  which  such  person  claims  a  permanent  resi- 
dence for  a  judgment  declaring  him  to  be  a  national 
of  the  United  States.  .  .  ."  (54  Stat.  1171-1172; 
8  U.  S.  C.  903.) 

In  his  Petition  to  Establish  NationaHty  of  the  United 
States  Pursuant  to  Section  903,  Title  8,  U  S.  C.  A.  [T.  R. 
3]  appellee  alleged,  in  paragraph  I  thereof,  that  he  was 
born  in  China  on  February  13,  1930;  in  paragraph  II 
thereof  that  he  is  the  legitimate  son  of  Quan  Lun  Hong; 
that  said  Quan  Lun  Hong  was  a  citizen  of  the  United 
States  at  the  time  of  plaintiff's  birth,  and  has  lived  and 
resided  in  the  United  States  since  May,  1915;  that  plain- 
tiff's father,  Quan  Lun  Hong,  resides  in  Los  Angeles, 
California;  that  plaintiff  claims  residence  in  Los  Angeles, 
California,  the  home  of  his  father;  that  he  is  a  citizen 
of  the  United  States  [T.  R.  3-4] ;  in  pargaraphs  III  and 
IV  thereof  that  he  claims  the  right  and  privilege  as  a 
citizen  of  the  United  states  "to  enter,  stay  and  remain 
and  reside  permanently  in  the  United  States  as  a  citizen 
thereof,  but  that  the  said  defendant  has  denied  and  con- 
tinues to  deny  such  rights  and  privileges  to  the  plaintiff 
upon  the  ground  that  he  is  not  a  national  of  the  United 
States."     [T.  R.  5.] 

In  his  answer  [T.  R.  6]  defendant  denied,  on  informa- 
tion and  belief,  the  allegations  contained  in  paragraph  I 
of  the  complaint ;  denied  that  Quan  Lun  Hong  was  at  any 
time  a  citizen  of  the  United  States,  or  that  he  was  ad- 
mitted to  the  United  States  at  any  time  as  a  citizen  by 


— 3— 

the  United  States  Immigration  and  Naturalization  Serv- 
ice, as  alleged  in  paragraph  II  of  the  complaint  and  denied 
on  information  and  belief  all  other  allegations  contained 
in  said  paragraph  II;  denied  each  and  every  allegation 
contained  in  paragraphs  III,  IV  and  V  of  the  complaint 
and  denied  that  plaintiff  is,  or  ever  has  been,  a  citizen  of 
the  United  States,  or  entitled  to  any  rights  or  privileges 
as  such.     [T.  R.  6-7.] 

The  complaint  herein  was  filed  on  December  23,  1952, 
before  the  repeal  of  Section  503  of  the  Nationality  Act 
of  1940,  by  Section  403(a)  (42)  of  the  Immigration  and 
Nationality  Act  of  1952,  66  Stat.  280,  effective  Decem- 
ber 24,  1952. 

Since  the  judgment  of  the  District  Court  [T.  R.  38-39] 
was  a  final  decision,  this  Court  has  jurisdiction  of  an 
appeal  from  that  decision  under  the  provisions  of  28 
U.  S.  C.  1291  and  1294(1). 

Statutes  Involved. 

Section  1993  of  the  Revised  Statutes  of  the  United 
States,  the  pertinent  part  of  which,  at  the  date  of  plain- 
tiff's birth  and  prior  to  its  amendment  by  the  Act  of 
May  24,  1934,  read  as  follows : 

''All  children  heretofore  born  or  hereafter  born 
out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens  of 
the  United  States;  but  the  rights  of  citizenship  shall 
not  descend  to  children  whose  fathers  never  resided 
in  the  United  States." 


Section  503  of  the  Nationality  Act  of  1940,  54  Stat. 
1171,  8  U.  S.  C.  A.,  Section  903,  which  provides  in  part, 
and  insofar  as  is  pertinent  to  this  action,  as  follows: 

"If  any  person  who  claims  a  right  or  privilege  as 
a  national  of  the  United  States  is  denied  such  right 
or  privilege  by  any  Department  or  agency,  or  execu- 
tive official  thereof,  upon  the  ground  that  he  is  not 
a  national  of  the  United  States,  such  person,  regard- 
less of  whether  he  is  within  the  United  States  or 
abroad,  may  institute  an  action  against  the  head  of 
such  Department  or  agency  in  the  District  Court  of 
the  United  States  for  the  District  of  Columbia  or  in 
the  district  court  of  the  United  States  for  the  dis- 
trict in  which  such  person  claims  a  permanent  resi- 
dence for  a  judgment  declaring  him  to  be  a  national 
of  the  United  States     .     .     ." 

Statement  of  the  Case. 

Appellant's  statement  of  the  case  is  substantially  correct. 
However,  there  are  certain  additional  facts  which  appel- 
lee believes  should  be  called  to  the  attention  of  the  Court. 

It  is  true,  as  stated  by  appellant,  that  on  March  21, 
1955,  the  case  had  been  continued  to  July  11,  1955,  "for 
setting  for  trial."  [T.  R.  8.]  On  May  6,  1955,  appel- 
lant filed  a  motion  to  dismiss  pursuant  to  Rule  12(b)(1) 
and  (6)  and  Rule  12(h),  Federal  Rules  of  Civil  Proce- 
dure, on  the  grounds  that  the  court  lacked  jurisdiction 
over  the  subject  matter  of  the  action  and  that  the  com- 
plaint failed  to  state  a  claim  upon  which  relief  could  be 
granted  [T.  R.  13],  and  at  the  same  time  filed  a  motion 


to  require  appellee  and  his  parents  to  submit  to  blood 
tests  under  Rule  35,  Federal  Rules  of  Civil  Procedure. 
[T.  R.  9.]  These  motions  were  heard  on  May  16,  1955, 
appellee  appearing  in  opposition  to  both  motions,  and  the 
Court  denied  the  motion  to  dismiss  and  granted  the  mo- 
tion to  require  plaintiff  and  his  parents  to  submit  to  blood 
tests.  [T.  R.  16.]  At  the  time  of  the  hearing  on  the 
motions,  appellee's  counsel  inquired  of  the  Court  as  to 
whether  it  could  indicate  when  the  matter  might  be  tried, 
stating  that  the  plaintiff's  mother  desired  to  visit  plaintiff 
in  Hong  Kong  and  would  schedule  her  trip  according  to 
the  trial  date.  The  Court  said  that  it  would  prefer  to 
take  the  testimony  of  the  parents  before  plaintiff's  mother 
went  to  Hong  Kong,  and  stated: 

"The  Court:  Can  we  do  this?  If  the  mother  and 
father  are  here,  can't  we  go  ahead  and  take  their 
testimony  and  then  hold  in  abeyance  the  report  on 
the  blood  sample?    .    .     . 

Mr.  Dooley:  Yes,  your  Honor.  The  defendant 
has  no  objection  to  that  procedure.  .  .  ."  [T.  R. 
62.] 

The  matter  was  then  set  for  trial  on  May  31,   1955, 
and  when  the  case  was  called  on  that  date  the  following 
colloquy  occurred  between  the  court  and  counsel: 
"Miss  Parker:     Ready  for  the  plaintiff. 
Mr.  Dooley :     The  defendant  is  ready,  your  Honor. 
The   Court:     When   will  you  be   ready  to   go   to 
trial? 

Miss  Parker:     Any  time. 


Mr.  Dooley:  Any  time,  your  Honor.  This  is  a 
case  where  decision  will  be  postponed  until  the  blood 
test  is  determined. 

The  Court:     Tomorrow? 

Miss  Parker:     Satisfactory. 

Mr.  Dooley:     Satisfactory."     [T.  R.  64.] 

At  the  conclusion  of  the  taking  of  the  testimony  of 
plaintiff's  witnesses  and  the  cross-examination  by  defen- 
dant, the  matter  was  continued  for  60  days  pending  re- 
ceipt of  the  blood  tests  taken  pursuant  to  the  order  of 
Court  of  May  16,  1955,  and  upon  receipt  thereof  the 
matter  was  to  be  set  for  further  hearing.     [T.  R.  145.] 

On  July  1,  1955,  appellant  filed  a  motion  for  a  supple- 
mental order  to  require  appellee  to  furnish  a  blood  sample 
upon  the  grounds  that  it  was  impossible  to  test  the  blood 
sample  received  by  the  West  Coast  Medical  Laboratories 
from  Hong  Kong  on  June  14,  1955,  and  identified  by 
markings  as  containing  the  blood  of  plaintiff,  such  blood 
sample  having  hemolyzed.     [T.  R.  21.] 

Appellee  appeared  in  opposition  to  the  motion,  which 
was  heard  on  July  18,  1955,  and  filed  the  affidavit  of 
plaintiff's  father,  Ouan  Lun  Hong,  to  which  were  at- 
tached as  exhibits  letters  from  the  plaintiff  together  with 
a  statement  showing  that  plaintiff  had  been  billed  and 
paid  Dr.  Eric  Vio  the  sum  of  $256.00  Hong  Kong  cur- 
rency and  $4.00  American  currency  in  connection  with 
the  taking  of  the  blood  sample.  [T.  R.  23-28.]  On 
August  16,  1955,  the  Court  denied  appellant's  motion  for 
a  supplemental  order  to  require  appellee  to  furnish  a  blood 
sample  and  ordered  judgment  for  appellee.     [T.  R.  147.] 

On  September  12,  1955,  appellant  moved  for  a  new 
trial  [T.  R.  57],  which  motion  was  denied  on  October  3, 
1955.     [T.  R.  57.] 
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ARGUMENT. 

I. 
The  Issues. 

Appellant  does  not  challenge  the  sufficiency  of  the  evi- 
dence to  support  the  findings  of  fact  and  conclusions  of 
law  that  plaintiff  is  a  citizen  and  national  of  the  United 
States.  He  is  attacking  the  judgment  solely  upon  (1) 
jurisdictional  grounds  and  (2)  alleged  error  on  the  part 
of  the  District  Court  in  (a)  denying  appellant's  motion 
for  new  trial,  (b)  preventing  appellant  from  presenting 
or  offering  evidence  that  plaintiff's  blood  was  incompati- 
ble with  that  of  his  parents  and  (c)  denying  appellant's 
motion  for  a  supplemental  order  to  require  plaintiff  to 
furnish  a  blood  sample. 

Appellee  admits  that  in  order  to  maintain  his  action 
under  Section  503  of  the  Nationality  Act  of  1940,  it  was 
incumbent  upon  him  to  prove  as  a  jurisdictional  requisite 
that  at  the  time  his  complaint  was  filed  he  had  been  denied 
a  right  or  privilege  as  a  national  of  the  United  States 
upon  the  ground  that  he  was  not  a  national  of  the  United 
States.  It  is  appellee's  contention,  however,  that  the  alle- 
gations necessary  for  jurisdiction  were  alleged  in  the  com- 
plaint and  were  proved  at  the  trial  of  the  action. 
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II. 
The  District  Court's  Finding  That  the  Delay  in  Pro- 
cessing Plaintiff's  Passport  Application  Was  Un- 
reasonable and  the  Failure  to  Act  on  Such  Pass- 
port Application  Within  a  Reasonable  Time  was 
a  Denial  of  Plaintiff's  Rights  and  Privileges  as 
a  National  of  the  United  States  Is  Sustained  by 
the  Evidence  and  Meets  the  Jurisdictional  Re- 
quirement for  an  Action  Under  Section  503  of 
Denial  on  the  Grounds  Appellee  Is  Not  a  United 
States  National. 

In  his  complaint  plaintiff  alleged  that  he  was  born  on 
February   13,   1930,  in   China;  that  he  is  the  legitimate 
son  of  a  citizen  of  the  United  States;  that  he  claims  resi- 
dence in  Los  Angeles,  California,  the  home  of  his  father; 
that  he  claims  to  be  a  citizen  of  the  United  States  and 
entitled  to  the  rights  and  privileges  of  a  citizen  of  the 
United  States;  that  he  had  theretofore  filed  an  applica-   ! 
tion  for  an  American  passport  or  other  travel  document 
as  a  citizen  of  the  United  States  with  the  American  Con- 
sulate General  at  Hong  Kong  for  the  purpose  of  travel-   j 
ing  to  the   United   States   to  join   his   father;   that   the 
American  Consulate  General  at  Hong  Kong  has  refused    i 
to  issue  to  plaintiff  the  passport  applied  for,  thereby  deny-    ' 
ing  plaintiff's   American   citizenship   and   his   rights   and 
privileges  as  a  citizen  of  the  United  States;  that  plaintiff 
has  at  all  times  claimed  and  now  claims  the  right  and    i 
privilege  as  a  national  of  the  United  States  of  America 
to  enter,  stay  and  remain  and  reside  permanently  in  the 
United  States  as  a  citizen  thereof,  but  that  the  defendant 
has  denied  and  continues  to  deny  such  rights  and  privi- 
leges to  the  plaintiff  upon  the  ground  that  he  is  not  a 
national  of  the  United  States.     Such  allegations  are  suf- 
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ficient  to  give  the  court  jurisdiction  to  hear  and  determine 
the  cause.     {Jew  May  Lune  v.  Dulles,  226  F.  2d  796.) 

In  Jew  May  Lune  v.  Dulles,  supra,  the  court  stated,  at 
page  798: 

"There  were  sufficient  'facts'  set  up  in  the  peti- 
tion to  give  the  court  jurisdiction  to  hear  and  de- 
termine the  cause.  It  was  alleged  that  her  rights 
were  denied  upon  the  ground  that  she  was  not  a 
national.  Under  federal  forms  of  pleading,  this  is 
sufficient,  and,  besides,  there  were  allegations  which, 
if  proved,  would  show  she  was  a  national  and  that 
there  was  a  refusal  to  issue  a  passport.  The  defen- 
dant denied  these  allegations.  This  was  sufficient 
basis  for  jurisdiction.  The  court  was  then  required 
to  try  the  matter. 

«^     ^     ^ 

".  .  .  where  allegations  have  been  made  which 
are  necessary  for  jurisdiction,  the  action  will  fail  if 
these  are  not  proved.  The  reservation  in  12(h),  Fed- 
eral Rules  of  Civil  Procedure,  is  for  extraneous  cir- 
cumstances, which  demonstrates  that  the  court  has 
no  authority  to  hear  and  determine.  All  tribunals 
in  the  federal  system  must  at  all  stages  of  the  pro- 
ceeding make  certain  of  the  possession  of  power  to 
act.  But,  where  there  are  allegations  of  key  juris- 
dictional facts  which  are  controverted,  there  always 
exists  power  to  try  the  issues  thus  made.  Jurisdic- 
tion existed  to  try  the  questions  here." 

Appellant  asserts,  however,  that  appellee  failed  to  prove 
the  facts  alleged  in  the  complaint  in  that  he  has  not  estab- 
lished that  there  was  either  an  express  or  an  implied  denial 
of  plaintiff's  passport  application  prior  to  the  date  the 
action  herein  was  filed. 
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The  action  of  a  consular  officer  in  denying  an  applica- 
tion filed  by  an  alleged  foreign-born  son  of  an  American 
citizen  for  a  passport  to  the  United  States  is  a  denial 
of  a  claimed  right  or  privilege  as  a  national  of  the  United 
States  upon  the  ground  that  he  was  not  a  national  of  the 
United  States,  such  as  would  give  the  federal  court  juris- 
diction to  determine  nationality  status.  (Fong  Nai  Sun 
V.  Dulles,  219  F.  2d  269;  Chin  Chuck  Ming  v.  Dulles,  225 
R  2d  849.) 

Plaintiff's  passport  application  was  executed  and  filed 
with  the  United  States  Consulate  General  at  Hong  Kong 
on  May  13,  1952.  The  present  action  was  filed  December 
23,  1952,  at  which  time  there  had  been  no  formal  denial 
of  plaintiff's  application  for  a  passport.  The  court  found, 
however,  that  the  delay  in  acting  upon  the  application 
was  unreasonable  and  the  failure  to  act  on  the  application 
within  a  reasonable  time  was  a  denial  of  plaintiff's  rights 
and  privileges  as  a  national  and  citizen  of  the  United 
States. 

Webster's  New  International  Dictionary,  Second  Edi- 
tion, defines  the  word  "deny"  as  follows : 

"1.  To  declare  not  to  be  true;  gainsay,  contradict; 
— opposed  to  affirm,  allow  or  admit.  2.  To  refuse 
(one  who  asks).  3.  To  refuse  to  grant;  to  withhold; 
to  refuse  to  gratify  or  yield  to;  4.  .  .  .  to  refuse 
to  acknowledge.    .    .    ."     (Italics  added.) 

Clearly  by  withholding  the  issuance  to  appellee  of  a  travel 
document  which  would  enable  him  to  proceed  to  the 
United  States,  and  to  which  any  American  citizen  is  en- 
titled as  a  matter  of  right,  appellant  has  in  effect  denied 
him  such  right  upon  the  ground  that  he  is  not  a  citizen 
of  the  United  States.  Upon  no  other  ground  could  the 
consul  withhold  or  decline  to  issue  the  travel  document. 
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An  unreasonable  delay  in  acting  upon  a  passport  ap- 
plication is  equivalent  to  a  denial  thereof.  (Chin  Chuck 
Ming  v.  Dulles,  supra.)  Appellee  maintains  that  under 
the  circumstances  in  the  instant  case,  a  delay  of  over 
seven  months  in  acting  upon  his  passport  application  was 
unreasonable  and  an  implied  denial  thereof. 

As  was  aptly  stated  by  the  court  in  Nuspel  v.  Clark,  83 
Fed.  Supp.  963  at  965 : 

"Counsel  for  defendant  asserts  that  this  'holding 
in  abeyance'  does  not  constitute  a  denial  of  such  rights 
and  privileges.  It  seems,  however,  the  failure  to 
grant  the  visa  for  plaintiff's  wife  within  a  reasonable 
time  constitutes  a  denial  of  such  application  equally 
as  much  as  justice  delayed  is  justice  denied." 

Over  the  objection  of  appellee,  appellant  introduced  into 
evidence  "Statement  Regarding  the  Processing  of  Pass- 
port Applications  at  the  American  Consulate  General  in 
Hong  Kong."  [Deft.  Ex.  "B."]  Appellee  maintains  that 
his  objection  should  have  been  sustained  since  the  evi- 
dence is  clearly  incompetent,  irrelevant  and  immaterial. 
However,  assuming  but  not  conceding  that  the  evidence 
was  admissible,  it  supports  appellee's  contention  that  the 
delay  in  processing  his  case  was  unreasonable.  From  that 
document  it  would  appear  that  defendant  claims  that  the 
reasons  for  the  delay  in  processing  of  passport  applications 
were  the  transfer  to  the  Hong  Kong  Consulate  of  a  heavy 
load  of  cases  from  the  Canton  Consulate  upon  the  closing 
of  the  latter  Consulate  in  1949,  and  the  lack  of  facilities 
and  personnel  to  process  such  cases;  that  as  of  September 
1,  1952,  more  stringent  examination  and  investigation  pro- 
cedures were  authorized,  including  the  blood-typing  of 
claimants  and  their  alleged  parents. 
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However,  from  this  same  document  It  is  noted  that  in 
November,  1950,  the  Department  assigned  a  Foreign 
Service  inspector,  two  departmental  employees  and  four- 
teen members  of  the  Foreign  Service  to  Hong  Kong  and 
authorized  the  employment  of  sufficient  local  alien  per- 
sonnel to  serve  as  interpreters  and  give  clerical  assistance 
and  work  on  the  backlog  of  pending  citizenship  claims. 
By  July  1,  1951,  this  backlog  had  been  reduced  from 
3600  to  2100  cases,  some  600  of  which  were  not  *1ive." 
From  June  1,  1951,  to  July  1,  1952,  over  2600  cases  were 
processed  and  by  July  1,  1952,  new  claims  were  reduced 
to  25  per  month.     [P.  3.] 

Since  by  the  middle  of  1952,  there  were  only  25  new 
applications  being  filed  each  month,  with  additional  fa- 
cilities and  personnel  it  appears  obvious  that  passport  ap- 
plications could  be  acted  upon  within  a  seven  months' 
period.  As  a  matter  of  fact,  appellee's  application  was 
processed  in  six  months.  Appellee's  passport  application 
was  filed  May  13,  1952.  Blood  tests  were  taken  in  Sep- 
tember and  October,  1952,  and  appellee  was  interviewed 
on  October  28,  1952.  On  November  13,  1952,  precisely 
six  months  after  the  filing  of  the  application,  an  American  i 
Vice  Consul  recommended  that  it  be  denied.  Appellant 
has  furnished  no  excuse  for  the  delay  of  practically  an- 
other two  months  before  there  was  a  "formal"  disapproval 
of  appellee's  passport  application,  nor  does  the  document 
upon  which  appellant  relies  suggest  any  reason  why  such 
formal  denial  could  not  have  been  made  prior  to  the 
date  the  instant  action  was  filed. 

As  was  stated  in  Chin  Chuck  Ming  v.  Dulles,  supra,  at 
page  852: 

"We  construe  the  words  'right  or  privilege  as  a 
national  of  the  United  States'  of  the  first  two  lines 
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of  Section  503  to  cover  the  right  to  a  prompt  dispo- 
sition of  a  claimed  citizens'  appHcation     .     .     . 

"Dulles  contends  that  we  should  take  judicial  no- 
tice of  the  fact  that  a  large  number  of  similar  ap- 
plications were  pending  on  September  6,  1951  when 
appellants'  was  filed  and  that  Congress  has  not  ap- 
propriated sufficient  funds  to  give  him  the  qualified 
personnel  at  Hong  Kong  to  enable  the  State  Depart- 
ment to  dispose  of  them  in  the  intervening  months. 
He  makes  no  claim  that  he  applied  to  Congress  for 
such  funds.  Assuming  we  can  take  such  judicial 
notice,  we  think  the  right  to  a  prompt  consideration 
of  appellants'  application  cannot  be  denied  them  for 
such  a  reason." 

See  also: 

Lee  Bang  Hong  v.  Acheson  (D.  C.  Hawaii),  110 
Fed.  Supp.  48,  50; 

Lee  Hong  v.  Acheson   (D.  C,  N.  D.  Cal.),   110 
Fed.  Supp.  60; 

Look  Yun  Lin  v.  Acheson  (D.  C,  N.  D.  Cal.),  95 
Fed.  Supp.  583,  584. 

Moreover,  on  December  11,  1952,  approximately  one 
month  after  the  Vice  Consul  had  recommended  that  the 
passport  application  be  denied,  plaintiff's  father  cabled  the 
American  Consulate  General  at  Hong  Kong  asking  for 
a  decision  prior  to  December  23,  1952,  in  order  to  protect 
plaintiff's  citizenship  rights  [Deft.  Ex.  "A."]  On  De- 
cember 17,  1952,  plaintiff's  father  wired  the  Passport 
Division  of  the  Department  of  State  in  Washington, 
D.  C,  stating  that  he  had  been  advised  by  the  American 
Consul  at  Hong  Kong  that  the  passport  application  of 
his   son,   Ouan   Yoke   Fong,   had   been   transmitted   with 
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appropriate  recommendation  to  that  office  for  final  de- 
cision, and  requesting  that  in  order  to  protect  his  son's 
American  citizenship  rights,  the  department  wire  him 
collect  prior  to  December  23,  1952,  of  their  decision;  that 
if  not  advised  of  a  favorable  decision  prior  to  December 
23,  he  would  assume  the  application  was  denied.  [Pltf. 
Ex.  8.]  No  reply  to  this  telegram  was  received  by  plain- 
tiff's father  prior  to  December  23,  1952  [T.  R.  138],  yet 
a  formal  denial  of  the  application  was  made  two  weeks 
thereafter. 

In  Yung  Jin  Teung  v.  Dulles,  229  F.  2d  244  at  246,  the 
court  stated: 

"First  of  all  we  note  that  the  State  Department 
may  have  effectively  determined  the  plaintiff's  claim 
of  citizenship  adversely  even  though  it  took  no  final 
official  action  which  explicitly  constituted  such  a  de- 
termination. Thus  a  passport  may  be  denied  on  the 
statutory  ground  by  a  refusal  to  determine  a  claim 
of  citizenship  for  an  unreasonable  length  of  time, 
Chin  Chuck  Ming  v.  Dulles,  9  Cir.,  1955,  225  F.  2d 
849,  or  by  insisting  upon  the  production  of  evidence 
of  citizenship  when  it  is  clear  that  the  applicant  can- 
not produce  it.  Wong  Ark  Kit  v.  Dulles,  D.  C.  D. 
Mass.  1955,  127  F.  Supp.  871;  Ow  Yeong  Yung  v. 
Dulles,  D.  C.  N.  D.  Cal  1953,  116  F.  Supp.  766. 
On  the  other  hand  if  a  delay  in  acting  on  an  ap- 
plication is  entirely  the  fault  of  the  applicant,  then 
such  delay  would  not  constitute  a  denial.  Thus  where 
the  consul  informs  the  applicant  that  no  decision  has 
been  reached  and  requests  certain  additional  evidence, 
there  may  yet  be  no  effective  denial  if  the  applicant 
has  neither  produced  additional  evidence  nor  informed 
the  consul  that  he  will  not  do  so.  Ling  Share  Yee 
V.  Acheson,  3  Cir.,  1954,  214  F.  2d  4,  certiorari  de- 
nied 1954,  348  U.  S.  873,  75  S.  Ct.  109,  99  L.  Ed. 
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6&7.  We  must  therefore  determine  whether  the 
papers  here  show  that  there  had  been  no  explicit  ad- 
verse determination  of  the  plaintiffs'  claim  and,  fur- 
ther, that  there  had  been  no  implicit  adverse  deter- 
mination within  the  principle  of  these  decisions." 

The  court  further  stated,  at  page  247: 

".  .  .  it  should  be  noted  that  the  statute  barring 
suits  after  December  24,  1952  was  passed  in  June 
of  1952,  thus  putting  the  government  on  notice  that 
unless  it  acted  in  six  months  applicants  might  lose 
their  rights  to  bring  action  under  the  statute." 

It  is  submitted  that  there  was  ample  evidence  upon 
which  the  District  Court  could  find,  as  it  did,  that  the 
delay  of  over  seven  months  in  acting  upon  plaintiff's 
passport  application  was  unreasonable  and  that  therefore 
there  was  an  implied  denial  thereof. 

in. 

The  District  Court  Properly  Denied  Appellant's 
Motion  for  New  Trial. 

Appellant's  motion  for  new  trial  was  upon  the  grounds 
of  "newly-obtained"  and  "newly-discovered"  evidence 
which,  he  alleged,  defendant  could  not  with  reasonable 
diligence  have  obtained  and  produced  at  the  trial.  The 
evidence  which  defendant  desired  to  introduce,  according 
to  the  affidavits  filed  in  support  of  his  motion  [T.  R.  41- 
56],  consists  of  the  results  of  the  blood  tests  taken  of 
plaintiff's  parents  on  June  9,  1955,  pursuant  to  the  order 
of  the  District  Court  of  May  10,  1955,  and  the  result  of 
a  blood  test  made  of  specimens  of  blood  contained  in  vials 
received  by  the  West  Coast  Medical  Laboratories  from 
Hong  Kong  on  August  15,  1955,  allegedly  bearing  the 
name  of  Quan  Yoke  Fong,  and  which,  appellant  asserts, 
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would  prove  that  "it  is  not  possible  for  appellee  to  be  the 
child  of  his  alleged  father,  and  that  consequently,  it  was 
not  possible  for  appellee  to  have  acquired  citizenship  of  the 
United  States  at  birth  pursuant  to  Section  1993,  Revised 
Statutes  of  the  United  States."     (Op.  Br.  p.  15.) 

Defendant  contended  he  could  not  with  reasonable  dili- 
gence have  obtained  and  produced  such  evidence  at  the 
trial  because  (1)  plaintiff  has  at  all  times  since  his  peti- 
tion was  filed  resided  in  Hong  Kong,  B.  C.  C. ;  (2)  de- 
fendant's counsel  did  not  receive  the  passport  file  relating 
to  plaintifif  until  March  19,  1954,  although  the  action  was 
filed  December  23,  1952;  (3)  on  March  19,  1954,  defen- 
dant's counsel  did  not  know  whether  defendant  would  per- 
mit plaintiff  to  come  to  the  United  States  for  the  purpose 
of  trial  and  he  did  not  believe  the  matter  would  be  tried 
in  the  absence  of  plaintiff  and  (4)  defendant's  counsel 
believed  until  March  1,  1955,  that  certain  evidence  in  his 
possession,  to  wit,  ''reports  of  blood  tests  made  of  plain- 
tiff and  his  alleged  parents"  would  be  admissible  in  evi- 
dence.    [T.  R.  43-44.] 

This  action  was  filed  December  23,  1952.  It  was  not 
tried  until  June  1,  1955.  During  this  period  of  approxi- 
mately two  and  a  half  years  defendant  knew  that  plain- 
tiff was  residing  in  Hong  Kong,  B.  C.  C,  and  that  he 
would  not  permit  plaintiff  to  come  to  the  United  States 
for  the  trial  of  the  action.  During  this  same  period  of 
time  defendant  or  his  attorneys  were  in  possession  of  the 
passport  file.  Defendant  is  therefore  in  no  position  to 
complain  of  the  fact  that  he  failed  to  advise  his  attorneys 
as  to  his  intentions  and  neglected  to  furnish  his  counsel 
with  the  passport  file  until  sixteen  months  after  the  filing 
of  the  petition  herein.  Defendant  could  very  easily  have 
otbained  the  evidence  which   he  now   seeks   to  introduce 
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m  a  new  trial  by  granting  plaintiff's  application  for  a 
Certificate  of  Identity  and  permitting  him  to  proceed  to 
:he  United  States  for  the  purpose  of  trial. 

Defendant's  counsel  admitted  in  his  affidavit  in  support 
)f  his  motion  for  new  trial  that  defendant  had  in  his 
)ossession  long  prior  to  the  time  of  trial  evidence  con- 
listing  of  the  results  of  blood  tests  taken  of  plaintiff  and 
lis  parents.  He  alleges,  however,  that  he  thought  such 
evidence  was  admissible  until  the  decision  of  Court  on 
March  1,  1955,  in  Ong  Hong  Way  v.  Dulles,  Civil  No. 
13,379,  holding  such  reports  of  blood  tests  not  admissible. 
5ome  two  months  later,  defendant  moved  the  District 
[^ourt  for  an  order  requiring  plaintiff  to  furnish  a  blood 
sample  to  be  transported  to  the  United  States  for  testing, 
[t  was  for  that  reason,  defendant's  counsel  alleged  in  his 
iffidavit,  that  he  could  not  with  reasonable  diligence  have 
liscovered  and  produced  at  the  trial  the  evidence  which 
le  now  asserts  is  newly-discovered  and  newly-obtained. 
[T.  R.  43-44.] 

Obviously  this  was  not  newly-discovered  and  newly- 
Dbtained  evidence.  It  is  the  same  evidence  which  defen- 
dant had  in  his  possession  long  prior  to  the  time  of  trial 
but  in  a  form  which  he  now  is  of  the  opinion  is  admissible. 
That  a  party  learns  for  the  first  time  prior  to  or  at  the 
time  of  trial  that  his  evidence  is  inadmissible  in  the  form 
in  which  it  is  his  intention  to  offer  it  is  clearly  not  grounds 
for  a  new  trial  after  he  has  obtained  the  same  evidence 
in  what  he  considers  to  be  a  "form  which  is  admissible." 
Following  defendant's  reasoning,  if  the  evidence  which 
he  now  claims  is  in  a  form  which  is  admissible  should,  at 
3r  prior  to  a  new  trial,  be  held  inadmissible,  he  could  use 
that  as  grounds  for  another  new  trial  if  he  obtained  the 
same  evidence  in  still  another  form. 
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As  the  District  Court  stated  in  its  memorandum: 

"This  matter  has  been  pending  in  the  court  since 
December,  1952.  Nearly  three  years  have  elapsed 
since  plaintiff  filed  his  action.  If  plaintiff  has  any 
legitimate  claim,  it  should  be  passed  upon.  It  should, 
in  fact,  have  been  passed  upon  before  now."  [T.  R. 
34.] 

Moreover,  the  evidence  upon  which  defendant  is  seek- 
ing a  new  trial  would  be  inadmissible.  The  blood  test  of 
plaintiff's  parents  taken  on  June  9,  1955,  was  pursuant 
to  the  order  of  the  District  Court  of  May  10,  1955.  This 
order  was  void  since  the  court  was  without  jurisdiction 
to  order  plaintiff's  parents,  who  were  not  parties  to  the 
action,  to  submit  to  a  blood  test  under  Rule  35(a)  of  the 
Federal  Rules  of  Civil  Procedure.  (Fong  Sik  Leung  v. 
Dulles,  226  F.  2d  74.)  Plaintiff's  parents  did  not  appear 
voluntarily  but  in  compliance  with  an  invalid  order.  The 
evidence  having  been  illegally  obtained  was,  therefore,  in- 
admissible. 

Concededly  no  blood  test  could  be  made  of  the  blood 
sample  allegedly  drawn  from  plaintiff  pursuant  to  the 
order  of  the  District  Court  of  May  10,  1955,  the  same 
having  hemolyzed.  Thereafter,  on  July  1,  1955,  defend- 
ant moved  the  court  for  a  supplemental  order  to  require 
plaintiff  to  furnish  a  blood  sample.  On  the  hearing  on 
defendant's  motion  held  on  July  18,  1955,  the  matter 
stood  submitted.  On  August  16,  1955,  the  motion  was 
denied.  Nevertheless,  without  waiting  for  a  hearing  on 
his  motion,  defendant  on  August  12,  1955,  caused  the 
Vice  Consul  at  Hong  Kong  to  obtain  a  blood  sample 
from  plaintiff.  According  to  the  affidavit  of  the  Vice 
Consul  such  sample  was  obtained  "for  the  second  time 
as  directed  by  the  Department  of  State  in  an  instruction 
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iated  July  6,  1955."  [T.  R.  56.]  Attention  of  the  court 
s  also  called  to  the  fact  that  the  Vice  Consul  alleges  in 
lis  affidavit  that  he  personally  witnessed  the  "drawing 
)f  two  samples  of  blood  from  Quan  Yoke  Fong"  by 
3r.  Eric  Vio,  and  such  samples  were  "placed  by  said 
ioctor  in  vials''  in  the  presence  of  the  affiant.  [T.  R.  56.] 
rhe  affidavit  of  Albert  L.  Blifeld  [T.  R.  46]  alleges 
;hat  on  August  15,  1955,  there  was  delivered  to  West 
Zoast  Medical  Laboratories  a  sealed  container,  which 
)y  its  markings  indicated  it  was  sent  from  Dr.  E.  Vio; 
:hat  inside  this  container  were  several  vials,  also  sealed, 
'two  of  which  bore  the  name  of  Quan  Yoke  Pong."  Dr. 
Eric  Vio  alleges  in  his  affidavit  [T.  R.  52]  that  on  the 
I2th  day  of  August,  1955,  "I  drew  a  sample  of  blood 
from  Quan  Yoke  Pong"  and  such  sample  was  "forthwith 
placed  by  me  in  "a  viaV  and  ''said  vial"  was  sealed  and 
'said  vial"  was  then  delivered  to  Pan  American  Air- 
ivays.  In  the  affidavit  of  Quan  Yoke  Pong  it  is  alleged 
that  on  August  12,  1955,  "Dr.  Vio  took  a  sample  of  blood 
from  me  and  such  blood  samle  was  forthwith  placed  by 
him  in  'a  vial'  and  the  'said  vial'  was  then  sealed."  [T.  R. 
54.]     (Italics  added.) 

It  is  submitted  that  such  evidence  of  the  results  of 
blood  tests  would  be  inadmissible  since  (1)  it  was  il- 
legally obtained  and  (2)  it  could  not  be  introduced  by 
way  of  affidavits. 

In  any  event,  a  motion  for  a  new  trial  is  directed  to 
the  sound  judicial  discretion  of  the  trial  court. 

Holmgren  v.    United  States,  217  U.    S.    509,    54 

L.  Ed.  861,  30  S.  Ct.  588; 
Sparrow  v.  Strong,  70  U.  S.  97,  3  Wall.  97,  18 

L.  Ed.  49; 
Life  &  Fire  Ins.   Co.  of  New  York  v.   Wilson's 

Heirs,  33  U.  S.  291,  8  Pet.  291,  8  L.  Ed.  949; 
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Elsig  V.  Giidwangen,  91  F.  2d  434; 

Davis  V.   Yellozv  Cab  Co.  of  St.  Petersburg,  220 
F.  2d  790,  791. 

See  also  cases  cited  in: 

39  Am.  Jur.,  New  Trial,  Sec.  201,  p.  199. 

Appellee  maintains  that  in  the  instant  case  the  District 
Court  did  not  abuse  its  discretion  and  the  motion  was 
properly  denied. 

IV.  j 

The  District  Court  Did  Not  Prevent  Appellant  From  i 

Presenting  or  Offering   Evidence  to  Show  That : 

Appellee's   Blood   Was   Incompatible   With   That 

of  His  Parents.  , 

At  the  time  of  the  trial  on  June  1,  1955,  it  was  the  i 
understanding   of   both   counsel   and   the   District    Court  t 
that  the  testimony  of  the  witnesses  would  be  taken  and  i 
that  the  matter  would  then  be  continued  until  the  results 
of  the  blood  tests  taken  pursuant  to  the  order  of  the  court  I 
of   May    10,    1955,   had   been   received,   at   which   time  a  i 
further  hearing  would  be  set  for  the  sole  purpose  of  tak-  ; 
ing  evidence   relative   to   such  blood   tests.      [T.   R.   62, 
145.]     Appellant  could  have  offered  any  evidence  which 
he  desired  to  offer  at  the  trial  on  June  1,  1955.     He  of- 
fered no  other  evidence  and  it  was  understood  by  both 
counsel  and  the  District  Court  that  the  trial  of  the  case 
was  completed  with  the  exception  of  the  results  of  the 
blood  tests,  as  aforesaid.  I 

Appellant  now   states   that   if  the   hearing  of  June   1, 
1955,  had  not  been  only  a  partial  trial,  appellant  would  ' 
have   offered    in   evidence   the   reports   of    Dr.    Vio   con- 
tained in  Exhibit  "A,"  and  if  these  reports  were  rejected, : 
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moved  the  court  for  a  reasonable  continuance  in  order  that 
the  deposition  of  Dr.  Vio  might  have  been  obtained.  He 
idmits,  however,  that  on  March  1,  1955,  the  court  had 
ruled  that  such  reports  were  not  admissible,  and  for  that 
reason  he  had  moved  to  have  a  sample  of  appellee's  blood 
shipped  to  the  United  States  for  testing.  Appellant  had 
From  March  1,  1955,  to  the  time  of  trial  to  obtain  the 
deposition  of  Dr.  Vio,  had  he  so  desired.  Obviously, 
appellant  had  no  intention  of  offering  the  report  of  Dr. 
Vio  contained  in  Exhibit  "A"  and  was  relying  solely 
upon  the  results  of  the  blood  tests  taken  pursuant  to 
the  order  of  the  court  of  May  10,  1955.  At  no  time 
did  appellant  indicate  he  wanted  to  offer  in  evidence  the 
results  of  the  blood  tests  taken  in  1952.  Appellant's 
argument  to  the  court  on  August  16,  1955,  at  which  time 
he  urged  the  court  to  permit  him  to  make  an  offer  of 
proof,  was  directed  solely  to  the  results  of  the  blood 
tests  of  the  parents  taken  pursuant  to  the  invalid  order 
of  the  District  Court  of  May  10,  1955,  and  to  the  re- 
sult of  the  blood  test  of  the  sample  allegedly  taken  from 
the  plaintiff  on  August  12,  1955,  at  the  direction  of  the 
appellant  and  without  court  order.     [T.  R.  146-148.] 

As  has  been  heretofore  stated,  on  June  1,  1955,  the 
matter  was  continued  solely  for  the  purpose  of  allowing 
appellant  to  offer  into  evidence  the  results  of  the  blood 
tests  obtained  pursuant  to  the  order  of  the  District  Court 
Df  May  10,  1955.  On  July  18,  1955,  the  court  had 
taken  defendant's  motion  for  the  supplemental  order 
under  submission,  allowing  defendant  until  August  15, 
1955,  to  produce  affidavits  relative  to  certain  matters  in 
Hong  Kong.  [T.  R.  146.]  This  not  having  been  done, 
the  court  declined  to  continue  the  matter  further  and 
on  August  16,  1955,  denied  defendant's  motion.  [T.  R. 
35.]      Moreover,   appellant  admitted   on   his   motion   for 
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a    supplemental   order    to    require   plaintiff   to    furnish   aj 
blood  sample  that  he  could  not  offer  evidence  of  the  result 
of  the  blood  test  of   plaintiff  because   the  blood   sample 
had    hemolyzed.      This    being    admitted,    there    was    no 
reason  for  the  court  to  continue  the  case  for  further  trial  < 
upon  denying-  the  motion  for  the  supplemental  order. 

V. 

The  District  Court  Did  Not  Err  in  Denying  Ap- 
pellant's Motion  for  a  Supplemental  Order  to  Re- 
quire Appellee  to  Furnish  a  Blood  Sample. 

Defendant  did  not  comply  with  the  order  of  the  Dis- 
trict Court  in  the  taking  of  plaintiff's  blood  test.     Rule  , 
35(a)   requires  the  examination  to  be  made  by  a  physi-j 
cian  and  the  order  to  specify  the  person  or  persons  before  j 
whom  the  examination  is  to  be  made.    As  stated  in  Fong 
Sik  Leung  v.  Dulles,  226  F.  2d  74,  at  page  79:     "The 
right  to  the  names  of  one  or  more  such  physicians  is  to ' 
enable  the  litigant  to  protest  to  the  court  that  the  exam-  i 
ining  persons  are  incompetent  or  prejudiced,  the  latter  on  . 
various   grounds,     .     .     ."     The  order  of  the   District ; 
Court   named   Dr.    L.   T.   Ride,   Vice   Chancellor,    Hong 
Kong,  B.  C.  C,  as  the  physician  to  whom  plaintiff  should 
present  himself  for  the  taking  of  the  blood  test.     Con- 
trary  to   said   order   defendant   directed   plaintiff   to   Dr. 
Vio,  a  physician  of  his  own  selection,  at  the  same  time 
requiring  plaintiff  to  pay  Dr.  Vio  $256.00  Hong  Kong 
currency  and  $4,00  American  currency  to  the  American 
Consulate  General.     Upon  the  arrival  of  a  blood  sample 
in  the  United  States,  alleged  to  be  that  taken  from  plain- 
tiff, it  was  discovered  that  the  blood  had  hemolyzed  and 
could  not  be  tested.     Thereupon  defendant  filed  a  notice 
of  motion  for  a   supplemental  order  to   require  plaintiff 
to  furnish  a  blood  sample.     However,  before  such  motion 
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Duld  be  heard  defendant,  without  authority  of  the  court, 
gain  directed  plaintiff  to  Dr.  Vio  for  the  purpose  of 
ubmitting  to  another  blood  test.  Counsel  for  plaintiff 
vas  not  advised  in  the  matter  and  was  therefore  pre- 
luded from  objecting  and  from  advising  plaintiff.  Under 
he  circumstances  of  the  taking  of  the  blood  test  it  can- 
ot  be  said  that  plaintiff  voluntarily  submitted  thereto, 
n  any  event,  plaintiff  complied  with  the  court's  order 
if  May  10,  1955 — defendant  did  not.  As  pointed  out 
)y  the  District  Court  in  its  memorandum,  defendant  filed 
lis  motion  to  require  plaintiff  and  his  parents  to  fur- 
lish  blood  samples  shortly  before  the  time  of  trial  and 
!9  months  after  the  petition  was  filed.  Nevertheless,  the 
:ourt  granted  defendant's  motion  and  continued  the  trial 
:or  sixty  days  to  permit  defendant  to  introduce  the 
•esults  of  such  tests.  Defendant  did  not  comply  with 
;he  court's  order  but  selected  a  physician  of  his  own 
:hoosing  and  the  blood  sample  allegedly  shipped  by  such 
physician  could  not  be  tested  because  it  had  hemolyzed. 
[Clearly  under  such  circumstances  the  court  was  justi- 
ied  in  denying  defendant's  motion,  the  granting  of  which 
ivould  have  necessitated  a  further  indefinite  continuance. 

Furthermore,  the  court  was  aware  of  the  fact  that 
under  the  decision  in  Fong  Sik  Leung  v.  Dulles,  supra, 
its  order  of  May  10,  1955,  directing  plaintiff's  parents 
to  submit  to  a  blood  test  was  invalid.  Obviously  there 
would  be  no  point  in  ordering  plaintiff  to  submit  to  a 
blood  test  if  the  results  of  the  blood  tests  of  his  parents 
was  inadmissible. 

The  District  Court  stated  in  its  memorandum  filed 
A^ugust  16,  1955,  as  follows: 

"At  the  time  of  trial   the  mother   and   father   of 
plaintiff  appeared  in  Court,  and  each  testified  plain- 
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tiff  was  their  son.  Had  there  not  been  a  request  by 
defendant  that  plaintiff  and  the  parents  furnish  a 
blood  sample,  the  Court  would  have  rendered  judg- 
ment for  plaintiff  from  the  bench  at  the  conclusion 
of  the  trial,  as  the  testimony  of  a  mother  undoubt- 
edly is  the  best  evidence  obtainable  relative  to  the 
paternity  and  birth  of  her  child.  The  government 
filed  its  motion  requesting  blood  samples  just  prior 
to  trial. 

"Judgment  at  the  time  of  trial  was  delayed  be- 
cause of  the  blood  sample  request.  The  matter  was  \ 
submitted  to  the  Court  on  the  evidence  presented 
at  the  trial.  The  Court  is  satisfied  with  the  testi- 
mony of  the  witnesses  in  this  case,  which  testimony 
in  the  Court's  opinion  establishes  plaintiff's  claim 
that  he  is  the  son  of  an  American  citizen.  The 
Court  does  not  feel  constrained  to  continue  the  mat- 
ter further."     [T.  R.  34.] 

Appellee  submits  that  the  court  was  well  within  its 
discretion  in  refusing  to  continue  the  matter  further  for 
the  purpose  of  allowing  appellant  to  obtain  another  blood 
sample  from  plaintiff. 

Conclusion. 

Wherefore,  for  the  reasons  hereinabove  set  forth,  it 
is  respectfully  submitted  that  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Respectfully  submitted, 

Kathleen  Parker, 

Attorney  for  Appellee. 
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I. 

There  Was  No  Implied  Denial  of  Appellee's  Passport 

Application. 

Appellee  urges  that  appellant's  Exhibit  B,  "Statement 
Regarding  the  Processing  of  Passport  Applications  at  the 
American  Consulate  General  in  Hong  Kong"  supports 
appellee's  contention  that  "the  delay  in  processing  his  case 
was  unreasonable"  (Br.  11).^  In  the  course  of  his  argu- 
ment appellee  indicates  that  Exhibit  B  makes  the  fol- 
lowing statement:  "By  July  1,  1951,  this  backlog  had  been 
reduced  from  3600  to  2100  cases,  some  600  of  which  were 
not  live'"  (Br.  12).  However,  Exhibit  B  actually  states 
as  follows:  "By  July  1,  1951,  the  backlog  of  pending  cases 
antedating  September  1,  1950  had  been  reduced  to  ap- 


^"Br."  indicates  references  to  the  Brief  for  Appellee. 
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proximately  2100  cases,  not  all  of  which  were  'Hve',  how- 
ever, since  in  some  600  of  them  there  was  no  means  of 
communicating  with  the  claimants  .  .  ."  [Ex.  B,  p.  3; 
Emphasis  added].  The  difference  between  the  two  state- 
ments is  significant.  Undoubtedly,  a  large  number  of 
claims  were  pending  as  of  July  1,  1951  which  had  been 
filed  between  September  1,  1950  and  July  1,  1951;  f 
since  during  this  period  cases  were  "still  coming  in  at 
the  rate  of  approximately  150  per  month"  [Ex.  B,  p.  3].  j; 
The  actual  statement  contained  in  Exhibit  B  completely 
vitiates   appellee's   argument. 

The  statistics  set  forth  in  the  Affidavit  of  Thurston  , 
Francis  Waterman,^  who  was  from  April,  1948  to  April, 
1955,  Chief  of  Section,  Foreign  Branch,  Passport  Office, 
Department  of  State,  clearly  demonstrates  the  inaccuracy 
of  appellee's  position.  This  affidavit  discloses  that  as  of 
July  1,  1952,  1891  claims  were  pending  (p.  6).  One  of 
these  claims  was  that  of  appellant,  since  his  passport  ap- 
plication was  filed  on  May  13,  1952.  However,  1179 
of  the  claims  pending  on  July  1,  1952  had  been  initiated 
prior  to  January  1,  1952  (p.  7)  and  were  certainly  entitled 


^To  clarify  Exhibit  B,  which  is  a  part  of  the  record,  appellant 
during  oral  argument  moved  this  Court  to  judicially  notice  the  ad- 
ministrative conditions  existing  at  the  American  Consulate  General 
at  Hong  Kong,  as  supplemented  by  the  affidavit  of  Thurston  Fran- 
cis Waterman,  and  presented  this  affidavit  as  an  aid  to  the  Court. 
This  affidavit  presents  more  detailed  statistics  concerning  the  "back- 
log" in  citizensliip  claims  pending  at  the  Consulate  during  the  perti- 
nent times  involved  than  does  Exhibit  B.  These  supplemental  con- 
ditions are  a  proper  subject  of  judicial  notice,  as  illustrated  by  the 
following  cases : 

A^.  L.  R.  B.  V.  E.  C.  Atkins  Co.,  331  U.  S.  398,  406  (1947), 
where  the  Supreme  Court  took  judicial  notice  of  the  contents  of  a 
circular  issued  by  Headquarters,  Army  Service  Forces.  The  Court 
said    (p.  406,   fn.  2)  : 

"Circular   No.    15   was  not   introduced   into  evidence   in   the 
proceedings  before  the  Board.     But  it  was  issued  by  military 
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to  preference  over  appellee's  application.  In  addition, 
those  claims  instituted  between  January  1,  1952  and  May 
12,  1952,  which  antedated  appellee's  passport  application, 
and  which  may  be  roughly  computed  at  481,^  should  be 
considered.  Thus,  as  of  July  1,  1952,  approximately 
1660  claims  were  entitled  to  a  priority  over  the  claim 
of  appellee.  Since  between  July  1,  1952  and  December 
23,  1952,  577  claims  were  processed  (p.  6) ;  to  urge 
that  the  failure  to  complete  appellee's  claim  during  this 
period  constituted  an  unreasonable  delay  is  equivalent  to 

authorities  pursuant  to  the  power  vested  in  the   Secretary  of 
War  by  Executive  Order  No.  8972  and  we  may  take  judicial 
notice  of  it 
Stamhack  v.  Mo.  Hock  Ke  Lok  Po,  336  U.  S.  368,  375  (1948)  : 
where  the  Court  judicially  noticed  a  practice  in  the  administrative 
office    of    the    United    States    Courts ;    Ponce    v.    Roman    Catholic 
Church,  210  U.  S.  296,  309  (1908),  where  the  Court  took  judicial 
notice  of  the  history  of  Porto  Rico  and  its  legal  and  political  insti- 
tutions up  to  the  time  of  its  annexation  to  the  United  States. 

Other  cases  where  judicial  notice  was  taken  are:  Ex  Parte  Milli- 
gmi,  4  Wall  (71  U.  S.)  2,  121  (1866)  :  that  in  Indiana  the  Federal 
authority  was  always  unopposed,  and  that  its  Courts  always  open 
to  hear  criminal  accusations  and  redress  grievances;  Hunter  v. 
Wade,  169  F.  2d  973,  976  (C.  A.  10,  1948),  aff'd  336  U.  S.  634: 
that  the  armed  forces  of  the  United  States  engaged  in  the  prosecu- 
tion of  the  war  in  the  European  theatre  were  moving  rapidly  and 
that  conditions  in  the  field  were  more  or  less  fluid;  De  Witt  v. 
Wilcox,  161  F.  2d  785,  787  (C.  C.  A.  9,  1947)  :  the  extraordinary 
difficult  and  diverse  problems  confronting  General  De  Witt  in  his 
protection  of  the  1500  miles  of  Pacific  Coast  waters  and  adjacent 
areas  in  California,  Oregon  and  Washington  during  the  war. 

See  also  Shapleigh  v.  Mier,  299  U.  S.  468,  474-475  (1937), 
where  Justice  Cardozo  intimates  that  it  is  not  only  proper,  but 
necessary,  that  an  appellate  court  be  furnished  extrinsic  aids,  such 
as  the  affidavit  presented  to  this  Court,  as  a  prerequisite  to  its  taking 
judicial   notice. 

^Between  January  1,  1952  and  June  30,  1952,  722  claims  were 
initiated  (p.  6).  Assuming  that  during  each  month  of  this  six- 
month  period  an  equal  number  of  claims  was  initiated,  and  assum- 
ing for  purposes  of  computation  that  appellee's  passport  application 
was  filed  on  May  1,  1952  instead  of  the  later  date  of  May  13,  1952. 
481  of  the  722  claims  would  have  been  filed  before  that  of  appellant. 
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demanding  an  unwarranted  preference  in  his  favor. 
(Compare:  Wong  Dick  Wing  v.  Dulles,  140  Fed.  Supp. 
261  (S.  D.  N.  Y.,  1956),  where  a  period  of  16  months 
and  12  days  elapsed  between  the  date  plaintiff's  affidavit- 
application  was  filed  on  August  7,  1951,  and  the  date  his 
action  was  commenced  on  December  19,  1952.) 

II. 

The    District    Court    Erred    in    Denying    Appellant's 

Motion  for  a  New  Trial. 

A.     Appellant  Acted  With  Reasonable  Diligence. 

Appellee's  contention  that  appellant  did  not  act  with 
reasonable  diligence  in  securing  the  evidence  supporting 
his  motion  for  a  new  trial  (Br.  16-18),  when  considered 
in  conjunction  with  the  large  number  of  actions  instituted 
under  §503  of  the  Nationality  Act  of  1940  immediately 
preceding  its  repeal  and  the  judicial  uncertainty  which 
thereafter  developed,  is  untenable.  According  to  Ly 
Shew  V.  Acheson,  110  Fed.  Supp.  50,  54-55  (N.  D.  Calif., 
1953),  reversed  on  other  grounds  sub.  nom.  Ly  Shew 
V.  Dulles,  219  F.  2d  413,  a  total  of  1288  actions  by  chil- 
dren born  abroad  allegedly  of  American  citizen  parents 
were  instituted.  The  Courts  were  also  inundated  with 
actions  for  declaration  of  nationality  instituted  by  citizens 
who  had  allegedly  expatriated  themselves  under  §401  of 
the  Nationality  Act  of  1940,  8  U.  S.  C.  A.  §801.  In 
view  of  the  fact  that  administrative  action  to  compile  the 
passport  files  relating  to  most  of  these  plaintiffs  was  re- 
quired, it  does  not  appear  unusual  that  the  passport  file 
relating  to  appellee  was  not  received  in  the  office  of  the 
United  States  Attorney  for  the  Southern  District  of 
California  until  about  March  19,  1954   [R.  43].'     More- 


^"R"  refers  to  printed  Transcript  of  Record. 
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)ver,  where  an  action  has  been  instituted  under  §503 
ifter  denial  of  a  citizenship  claim  abroad,  administrative 
LCtion  must  thereafter  be  taken  on  an  application  for  a 
"ertificate  of  Identity,  provided  such  an  application  is 
iled.  (See  Dulles  v.  Lee  Ngan  Lung,  212  F.  2d  72>,  76, 
n.  9  (C.  A.  9,  1954). 

Appellee  has  at  all  times  since  his  Complaint  was  filed 
■esided  in  Hong  Kong,  B.  C.  C.  [R.  43].  For  a  con- 
liderable  period  after  the  repeal  of  §503,  the  District 
"ourts  were  undecided  as  to  whether  they  possessed 
luthority  to  compel  the  Department  of  State  to  issue 
Certificates  of  Identity  to  allow  plaintiffs  to  come  to 
he  United  States  to  prosecute  their  actions.  (Compare: 
'Vong  Fori  Haw  v.  Dulles,  114  Fed.  Supp.  906  (S.  D. 
:^.  Y.,  1953)  ;  Wong  Bick  Ling  v.  Dulles,  119  Fed.  Supp. 
)13  (D.  C.  Dist.  Col.,  1954)  ;  Yee  Gwing  Mee  v.  Ache- 
wn,  108  Fed.  Supp.  502  (N.  D.  CaHf.,  1952);  and 
^ng  V.  Acheson,  108  Fed.  Supp.  682  (S.  D.  N.  Y.,  1952) 
mth  Wong  Yoke  Sing  v.  Dulles,  116  Fed.  Supp.  9 
[E.  D.  N.  Y.,  1953);  Lee  Mun  Way  v.  Acheson,  110 
Fed.  Supp.  64  (S.  D.  Calif.,  1953) ;  and  Look  Yun  Lin 
%  Acheson,  95  Fed.  Supp.  583  (N.  D.  Calif.,  1951).) 
W\\h  this  conflict  existing,  the  following  statement  con- 
;ained  in  an  affidavit  in  support  of  appellant's  Motion  for 
1  New  Trial  acquires  added  significance   [R.  43]  : 

"*  *  *  affiant  did  not  know  whether  or  not 
plaintiff  would  be  issued  a  certificate  of  identity  for 
the  purpose  of  travelling  to  the  United  States  to 
prosecute  his  action,  as  provided  in  Section  503 
of  the  Nationality  Act  of  1940,  54  Stat.  117L  8 
U.  S.  C.  A.  §903 ;  nor  did  affiant  know  or  believe  at 
that  time  that  the  court  would  proceed  to  trial  in 
the  absence  of  the  plaintiff." 


It  was  not  until  May  4,  1954  that  this  Court  appar- 
ently resolved  the  conflict  in  this  circuit  (Dulles  v.  Lee 
Gnan  Lung,  212  F.  2d  7Z,  75-76  (C.  A.  9,  1954),  re-; 
hearing  denied  May  4,  1954;  but  see  Chin  Chuck  Ming  v. 
Dulles,  225  F.  2d  849,  853  (C.  A.  9,  1955),  where 
Look  Yun  Lin  v.  Acheson,  supra,  ordering  the  issuance 
of  a  certificate  of  identity  was  cited  with  approval). 

Appellant  relied  upon  the  admissibility  of  the  results  of 
appellee's  blood  test  contained  in  a  duly  authenticated  pass- 
port file  relating  to  him    [Ex.  A]    until  the  decision  of 
the  Court  below  on  March  1,   1955  in  Ong  Hong  Way  \ 
V.  Dulles,  Civil  No.   13,379   [R.  44].     This  reHance  had  j 
a  reasonable  legal  basis  (see  discussion  of  admissibility  on 
pp.   24  and  25   of  App.   Op.   Br.).     Appellant's   misap 
prehension  of  existing  law  (assuming  that  the  reasoning  ' 
of  the  District  Court  in   Ong  Hong   Way  v.   Dulles  is 
correct),  does  not  indicate  a  lack  of  due  diligence.     By 
way  of  analogy,  a  motion   for  new   trial   itself   may  be 
predicated  upon  a  controlling  decision  which  the  moving 
party  failed  to  bring  to  the  attention  of  the  Trial  Court 
{Sulzhacher  v.  Continental  Casualty  Co.,  88  F.  2d   122  , 
(C.  C.  A.  8,  1937))  or  upon  a  controlling  decision  ren- 
dered after  the  decision  of  the  Trial  Court  {United  States 
V.  Bank  of  America,  51  Fed.  Supp.  751    (N.  D.  Calif., 
1943)). 

B.     The  Evidence  Supporting  Appellant's  Motion  for  a  New 
Trial  Was  Admissible. 

The  fact  that  appellee's  parents  were  bloodtested  pur- 
suant to  court  order  does  not  render  the  results  of  these 
tests  inadmissible  in  evidence;  since  in  the  absence  of 
some  valid  constitutional  objection,  all  relevant  evidence 
will  be  considered  by  the  Court,  no  matter  how  obtained. 
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(Olmstead  v.  United  States,  277  U.  S.  438,  466-469 
(1927) ;  Joong  Siii  Noon  v.  United  States,  76  F.  2d  249 
(C.  A.  8,  1935) ;  United  States  v.  Lee  Hee,  60  F.  2d  924 
(C.  C.  A.  2,  1932) ;  United  States  v.  Wainer,  49  F.  2d 
789  (W.  D.  Pa.,  1931);  In  re  Dooley,  42  F.  2d  562 
(S.  D.  N.  Y.,  1930).)  Appellant  submits  that  appellee's 
parents  who  submitted  to  blood  tests  under  a  Court  order 
made  under  the  authority  of  Rule  35,  Federal  Rules  of 
Civil  Procedure,  were  deprived  of  no  constitutional  right; 
even  though  this  Court  thereafter  held  in  Fong  Sik  Leung 
V.  Dulles,  226  F.  2d  74  (C.  A.  9,  1955)  that  Rule  35 
did  not  authorize  such  order.  Blood  tests  are  in  essence 
no  different  from  the  taking  of  fingerprints  and  may 
properly  be  used  as  a  means  of  identification.  The  prick 
of  a  finger  is  not  "conduct  that  shocks  the  conscience" 
as  forced  stomach  pumping  was  found  to  be  in  Rochin  v. 
California,  342  U.  S.  165,  172,  or  a  method  "revolting 
to  the  sense  of  justice",  as  a  tortured  confession  was 
held  in  Brown  v.  Mississippi,  297  U.  S.  278,  286.  Al- 
though dealing  with  state  prosecutions  in  Rochin  the 
Supreme  Court  specifically  held  that  it  did  not  bring 
into  question  modern  methods  and  devices  that  did  not 
"legalize  force  so  brutal  and  so  offensive  to  human  dignity 
in  securing  evidence"  as  it  found  forced  stomach  pump- 
ing to  be.  Certainly  the  extraction  of  a  few  drops  of 
blood  from  an  ear  lobe  or  a  finger  tip  to  obtain  the  neces- 
sary sample  is  neither  brutal  nor  offensive.  (See,  Ma- 
guire,  "A  Survey  of  Blood  Group  Decisions  and  Legisla- 
tion in  the  American  Law  of  Evidence,  16  So.  Cal.  L. 
Rev.  161,  at  pages  168  and  171.) 

Even  if  it  be  assumed  that  the  constitutional  rights  of 
appellee's  parents  were  violated,  appellee  is  in  no  position 
to  complain.      The  constitutional  protection    against   un- 
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lawful  searches  and  seizures  is  a  personal  right  to  be 
asserted  only  by  the  person  whose  rights  were  violated. 
(Gibson  v.  United  States,  149  F.  2d  381,  384  (C.  A. 
Dist  Col.,  1945),  cert.  den.  326  U.  S.  724;  Ingram  v. 
United  States,  113  F.  2d  966,  967  (C.  C.  A.  9,  1940); 
Lewis  V.  United  States,  6  F.  2d  222  (C.  C.  A.  9,  1925). 
See  also:  Goldstein  v.  United  States,  316  U.  S.  114 
(1942);  Jeffers  v.  United  States,  187  F.  2d  498  (C.  A. 
Dist.  Col.,  1950),  affirmed  342  U.  S.  48.) 

The  suppression  rule,  which  is  an  exception  to  the 
general  principle  that  relevant  evidence  will  be  considered  ; 
no  matter  how  obtained  (Olmstead  v.  United  States, 
supra)  arose  from  a  motion  to  compel  the  return  of  prop- 
erty wrongfully  seized.  Manifestly,  a  person,  such  as 
appellee  here,  has  no  standing  to  seek  the  return  of  prop- 
erty in  which  he  has  no  proprietary  or  possessory  interest. 
(Shields  v.  United  States,  26  F.  2d  993,  996  (C.  A. 
Dist.  Col,  1928),  nor  to  ask  for  the  return  of  the  property 
of  a  third  person,  Kelleher  v.  United  States,  35  F.  2d 
877,  879  (C.  A.  Dist.  Col.,  1929).)  It  was  his  appel- 
lee's parents'  blood  that  was  taken,  not  his! 

Nor  was  there  a  violation  of  appellee's  rights  of  privacy 
under  the  Fourth  Amendment.  Only  a  person  whose 
privacy  has  been  invaded  can  complain  of  illegal  wire 
tapping  (Goldstein  v.  United  States,  supra)]  and  if  a 
witness  waives  his  privilege  against  self-incrimination 
under  the  Fifth  Amendment  and  the  Court  requires  him 
to  answer,  a  party  to  the  action  cannot  object.  (Morgan 
V.  Halberstadt,  60  Fed.  592  (C.  C.  A.  2,  1894),  cert.  den. 
154  U.  S.  511.)  By  the  same  token,  appellee  has  no  right 
to  complain  of  the  search  (blood  tests)  of  his  parents,  if 
it  can  properly  be  said  that  there  was  a  search.  The  con- 
stitutional  rights   of   appellee   himself   were   not   violated 


when  blood  samples  were  obtained  from  him  on  August 
12,  1955  [R.  52-57].  Even  if  the  drawing  of  these 
samples  comes  within  a  constitutional  prohibition;  appellee 
does  not  contend  that  the  samples  were  taken  by  force  or 
against  his  will.  {Cf.  United  States  v.  Mitchell,  322 
U.  S.  65,  69,  70  (1944);  Young  v.  Territory  of  Hawaii, 
163  F.  2d  490  (C.  C.  A.  9,  1947).) 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 
Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 
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Grounds. 


Appellant-petitioner,  John  Foster  Dulles,  as  Secretary 
3f  State,  respectfully  petitions  this  Honorable  Court  for 
1  rehearing  of  this  appeal,  and  further  petitions  for  a 
rehearing  of  this  appeal  en  banc  on  the  following  grounds : 

I. 

The  decision  of  this  Court,  if  unchanged,  will  result 
in  a  serious  miscarriage  of  justice,  and  therefore  merits 
the  consideration  of  the  Court's  entire  panel. 

II. 

The  reasoning  of  the  majority  in  upholding  the  lower 
court's  denial  of  appellant's  motions  is  based  upon  an 
erroneous  premise;  since  the  use  as  evidence  of  the  blood 
tests  made  of  appellee's  parents  would  result  in  no  legal 
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wrong  to  appellee,  and  since  no  consideration  was  given 
by  this  Court  to  the  blood  tests  made  of  appellee's  parents 
in  1952. 

III. 
The  majority  opinion  failed  to  consider  appellant's  con- 
tention that  the  District  Court  erroneously  prevented  ap- 
pellant from  presenting  or  offering  any  evidence  that  ap- 
pellee's blood  was  incompatible  with  that  of  his  alleged 
parents. 

IV. 

The  ruling  of  this  Court  that  the  delay  involved  in 
processing  appellee's  passport  appHcation  served  to  con- 
fer jurisdiction  upon  the  District  Court  is  unsound. 

I. 

The  Decision  of  This  Court,  if  Unchanged,  Will  Re- 
sult in  a  Serious  Miscarriage  of  Justice,  and 
Therefore  Merits  the  Consideration  of  the  Court's 
Entire  Panel. 

According  to  blood  tests  made  of  appellee  and  his  al- 
leged parents,  appellee's  claim  to  citizenship  of  the  United 
States  is  patently  fraudulent.  These  blood  tests  show 
that  it  is  impossible  for  appellee  to  be  the  child  of  his  al- 
leged father,  and  consequently  that  it  is  impossible  for 
appellee  to  be  a  citizen  of  the  United  States. 

Blood  tests  were  made  of  appellee  and  his  alleged  par- 
ents upon  two  separate  occasions,  in  1952  and  in  1955. 
The  results  of  both  groups  of  tests  are  identical.  They 
both  show  that  appellee  cannot  be  the  child  of  his  pur- 
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Dorted  father.  Appellee,  who  was  found  to  have  group 
'0"  cannot  be  the  child  of  Ouan  Lun  Hong,  who  has 
Dlood  of  group  "AB."  This  is  established  by  the  most 
idvanced  medical  authority  [Medico-legal  Application  of 
Blood  Grouping  Tests,"  The  Journal  of  the  American 
Medical  Association,  June  14,  1952,  Vol.  149,  pp.  699- 
706],  as  well  as  by  the  Affidavit  of  Dr.  Michael  A.  Ru- 
Dinstein,  contained  in  the  record  [R.  47-48].^  Neverthe- 
ess,  the  Court  below,  by  its  judgment  declared  appellant 
to  be  a  national  and  citizen  of  the  United  States,  and  this 
[Tourt  affirmed.  The  affirmance  by  this  Court,  if  allowed 
:o  stand,  will  result  in  a  serious  miscarriage  of  justice, 
md  will  undoubtedly  encourage  the  presentation  of  false 
:laims  to  citizenship. 

The  present  appeal,  therefore,  merits  the  consideration 
3f  the  entire  panel  of  this  Court.  Appellant  recognizes 
that  the  "right  to  citizenship  is  a  priceless  thing"  [Wong 
Wing  Foo  v.  McGrath,  196  F.  2d  120,  122  (C.  A.  9, 
1952)] ;  and  when  a  bona  fide  claim  to  citizenship  is  pre- 
sented, the  court  should  be  vigilant  to  insure  that  it  re- 
ceives judicial  recognition.  But  where,  as  in  the  case 
it  bar,  a  claim  which  is  patently  fraudulent  appears,  the 
court  should  exercise  equal  vigilance  to  guard  against 
imposition.  All  members  of  this  Court,  therefore,  should 
consider  this  appeal,  in  order  to  determine  whether  one 
who,  according  to  blood  tests,  cannot  be  a  citizen  of  the 
United  States,  may  nevertheless  be  judicially  so  adjudged. 


^"R"   refers  to  Transcript  of   Record. 


11. 

The  Reasoning  of  the  Majority  in  Upholding  the 
Lower  Court's  Denial  of  Appellant's  Motions  Is 
Erroneous. 

A.      The    Results    of    the    Blood    Tests    Made    of    Appellee's 
Parents    During    1955    Were    Admissible. 

The  majority  seems  to  proceed  upon  the  premise  that 
since  the  blood  tests  made  of  appellee's  parents  on  June 
9,  1955  were  pursuant  to  an  order  of  court,  the  re- 
sults of  such  tests  were  not  admissible  in  evidence.  Its 
Opinion  states  (p.  4  of  Slip  Opinion)  : 

*'*  *  *  It  was  a  legal  wrong  to  Fong  for  the  court 
to  go  outside  its  jurisdiction  and  compel  his  parents 
to  give  evidence  against  him."      [Emphasis  added.] 

The  majority  then  went  on  to  say  (p.  4)  : 

"In  view  of  the  fact  that  the  father's  affidavit 
states  that  his  and  his  wife's  blood  was  given  under 
the  compulsion  of  the  court's  order  so  made  with- 
out its  jurisdiction,  it  would  be  futile  to  grant  any 
motion  to  take  the  blood  of  Fong  for  comparison 
with  theirs.    *    *    *"     [Emphasis  added.] 

The  above  reasoning  is  at  variance  with  the  well-estab- 
lished rule  of  law  that  in  the  absence  of  some  valid  con- 
stitutional objection,  all  relevant  evidence  will  be  consid- 
ered by  the  Court,  no  matter  how  obtained.  [Olmstead 
V.  United  States,  277  U.  S.  438,  466-469  (1927);  Joong 
Sui  Noon  V.  United  States,  76  F.  2d  249  (C.  A.  8,  1935) ; 
United  States  v.  Lee  Hee,  60  F.  2d  924  (C.  C.  A.  2, 
1932);  United  States  v.  Wainer,  49  F.  2d  789  (W.  D. 
Pa.,  1931);  In  re  Dooley,  42  F.  2d  562  (S.  D.  N.  Y., 
1930).] 

Appellee's  parents  were  deprived  of  no  constitutional 
right.     Their  blood  was  tested  pursuant  to  court  order 
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on  June  9,  1955.  The  subsequent  decision  of  this  Court 
in  Fong  Sik  Leung  v.  Dulles,  226  F.  2d  74  (C.  A.  9, 
1955),  holding  that  Rule  35,  Federal  Rules  of  Civil  Pro- 
cedure did  not  authorize  such  an  order,  did  not  render 
the  blood  testing  of  appellee's  parents  unconstitutional. 
[For  a  further  discussion  of  constitutionaHty,  see  p.  7 
of  Appellant's  Reply  Brief.] 

Moreover,  even  if  it  be  assumed  that  the  constitutional 
rights  of  appellee's  parents  were  violated,  appellant  can- 
not complain.  Only  the  person  whose  constitutional 
rights  have  been  violated  is  in  a  position  to  complain. 
[Gibson  v.  United  States,  149  F.  2d  381,  384  (C.  A. 
Dist.  Col.,  1945),  cert.  den.  326  U.  S.  724;  Ingram  v. 
United  States,  113  F.  2d  966,  967  (C.  C.  A.  9,  1940); 
Lewis  V.  United  States,  6  F.  2d  222  (C.  C.  A.  9,  1925). 
See  also:  Goldstein  v.  United  States,  316  U.  S.  114 
(1942);  Jeffers  v.  United  States,  187  F.  2d  498  (C.  A. 
Dist.  Col.,  1950),  affirmed  342  U.  S.  48;  Shields  v.  United 
States,  26  F.  2d  993,  996  (C.  A.  Dist.  Col,  1928); 
Kelleher  v.  United  States,  35  F.  2d  877,  879  (C.  A.  Dist. 
Col.,  1929);  Morgan  v.  Halberstadt,  60  Fed.  592  (C.  C. 
A.  2,  1894),  cert.  den.  154  U.  S.  511;  see  page  8  of 
Appellant's  Reply  Brief  for  a  more  detailed  discussion 
of  the  cases  cited  above.] 

Fong  Sik  Leung  v.  Dulles,  supra,  is  distinguishable. 
In  that  case  complete  blood  tests  of  appellant  and  his 
parents  were  not  available,  since  Fong  Sik  Leung  re- 
fused to  submit  to  a  test.  Consequently,  the  issue  of 
whether  the  results  of  a  test  of  Fong  Sik  Leung  would 
have  been  admissible  did  not  arise.  In  the  case  at  bar, 
complete  blood  tests  are  available  of  both  appellee  and 
his  purported  parents,  shozmng  that  appellee  cannot  be 
the  son  of  his  alleged  father.     If  appellee's  supposed  par- 


ents  felt  that  submitting  to  a  blood  test  violated  their 
right  to  be  free  from  restraint  or  interference,  they  could 
have  refused  to  submit  to  a  blood  test,  as  was  done  in 
Fong  Sik  Leung.  Thereafter,  the  propriety  of  their  re- 
fusal could  have  been  judicially  determined  during  pre- 
liminary proceedings,  enabling  the  defendant,  if  neces- 
sary, to  present  other  available  evidence  of  the  blood  types 
of  appellee's  parents.  His  parents  having  submitted  to 
blood  tests,  however,  appellee  cannot  take  advantage  of 
a  supposed  wrong  to  his  parents  in  order  to  judicially 
establish  a  right  to  citizenship  to  which  he  is  not  en- 
titled. Appellee's  parents  are  not  parties  to  this  action 
[Fong  Sik  Leung  v.  Dulles,  supra];  consequently  the 
rights  of  appellee  and  those  of  his  alleged  parents  cannot 
he  treated  as  identical. 

B.     The  Majority  Failed  to  Consider  the  Blood  Tests  Made 
of  Appellee's   Parents  During   1952. 

The  majority  opinion  omits  any  reference  to  the  blood 
tests  made  of  appellee's  parents  during  1952.  On  Sep- 
tember 24,  1952,  appellee's  parents  voluntarily  submitted 
to  blood  tests  conducted  by  the  West  Coast  Medical  Labo- 
ratories. The  results  of  these  tests  were  identical  with 
the  tests  made  in  1955.  [Compare  reports  dated  Sep- 
tember 24,  1952  contained  in  the  passport  file  relating 
to  appellee,  Exhibit  "A",  with  the  results  of  the  1955 
tests  as  disclosed  by  the  Affidavit  of  Albert  L.  Blifeld 
(R.  45-47).]  As  is  more  fully  discussed  in  Appellant's 
Opening  Brief  [pp.  23-24],  the  1952  blood  tests  of  ap- 
pellee's parents  are  available,  and  it  is  unnecessary  to 
rely  upon  the  1955  tests.  Thus,  for  an  additional  reason, 
the  statement  in  the  majority  opinion  that  "it  would  be 
futile  to  grant  any  motion  to  take  the  blood  of  Fong  for 
comparison"  is  unsound. 
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III. 
^'he  Majority  Opinion  Failed  to  Consider  Appellant's 
Contention  That  the  District  Court  Erroneously 
Prevented  Appellant  From  Presenting  or  Offer- 
ing Any  Evidence  That  Appellee's  Blood  Was 
Incompatible  With  That  of  His  Alleged  Parents. 

This  contention  of  appellant  is  discussed  in  full  at  pages 
2  through  26  of  its  Opening  Brief;  however,  the  ma- 
ority  opinion  makes  no  reference  to  it.  When  the  hear- 
ng  of  June  1,  1956  was  calendared,  it  was  the  under- 
tanding  of  both  counsel  and  the  District  Court  that  the 
rearing  was  to  constitute  only  a  partial  trial  in  order  to 
»btain  the  testimony  of  appellee's  mother  before  her  de- 
larture  to  Hong  Kong  [R.  61-63].  Since  it  was  clearly 
mderstood  that  the  hearing  of  June  1,  1956  would  con- 
titute  only  a  partial  trial,  appellant  made  no  effort  at 
hat  time  to  offer  the  evidence  then  available  to  show 
hat  appellee's  blood  was  incompatible  with  that  of  his 
.lleged  parents.  When  the  hearing  of  June  1,  1955  was 
oncluded,  the  Court  made  it  clear  that  the  case  was  not 
let  submitted;  that  a  further  hearing  would  be  held;  and 
hat  decision  would  be  held  in  abeyance  until  blood  tests 
vere  received  [R.  139,  140,  143,  145].  At  no  time  did 
ippellant  either  open  or  rest  his  case. 

Yet  on  August  16,  1955,  the  Trial  Court,  without  a 
urther  hearing,  denied  appellant's  motion  for  a  supple- 
nental  order  to  require  appellee  to  furnish  a  blood  sample, 
vhich  had  been  made  on  July  1,  1955,  and  ordered  judg- 
nent  for  appellee.  The  Court  refused  to  continue  the 
natter  to  allow  appellant  to  present  evidence  of  the  re- 
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suits  of  blood  tests  of  appellee  and  his  alleged  parents,  j 
and  further  refused  to  permit  appellant  to  make  an  offer 
of  proof  as  to  such  evidence  [R.  147-148]. 

The  District  Court  by  its  action  erroneously  prevented  I 
appellant  from  presenting  or  offering  any  evidence  to 
show  that  appellee's  blood  was  incompatible  with  that  of 
his  alleged  parents.  Refusal  to  allow  a  party  to  present 
his  defense  deprives  of  a  fair  hearing  and  constitutes  re- 
versible error.  [Republic  National  Bank  v.  Crip  pen,  224 
F.  2d  565  (C.  A.  5,  1955);  L.  B.  Wilson,  Incorporated 
V.  Federal  Communications  Commission,  170  F.  2d  793  } 
(C.  A.  Dist.  CoL,  1948).] 

IV. 
The  Ruling  of  This  Court  That  the  Delay  Involved 
in    Processing    Appellee's    Passport    Application 
Served  to  Confer  Jurisdiction  Upon  the  District 
Court  Is  Unsound. 

The  majority  opinion,  after  noting  that  appellee's  pass- 
port application  was  filed  on  May  13,  1952,  declared  that: 
"Nothing  was  done  in  this  over-seven-month  period  .  ,  ." 
This  statement  is  not  supported  by  the  record.  The  pass- 
port file  relating  to  appellee  [Exhibit  A]  discloses  that 
on  July  21,  1952,  the  American  Consulate  General  re- 
quested the  District  Director,  Immigration  and  Naturali- 
zation Service,  Los  Angeles,  California,  to  blood-test  ap- 
pellee's alleged  parents,  and  that  on  September  24,  1952 
they  submitted  to  blood  tests  conducted  by  West  Coast 
Medical  Laboratories;  that  on  October  21,  1952,  appel- 
lee himself  was  blood-tested  by   Dr.   Eric  Vio  in   Hong 
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Kong,  B.  C.  C;  and  that  on  October  28,  1952,  appellee 
ivas  interviewed.  Since  this  Court's  decision  was  un- 
doubtedly based  upon  the  erroneous  premise  that  "noth- 
ing was  done"  during  the  period  of  delay,  the  jurisdic- 
tional issue  merits  reconsideration. 

Congress  manifested  an  intent  that  an  administrative 
determination  of  United  States  nationality  and/or  citi- 
zenship should  precede  the  issuance  of  a  passport  [see 
discussion  on  pp.  10-11  of  Appellant's  Opening  Brief]. 
Therefore,  appellee,  when  he  filed  his  passport  applica- 
tion did  not  acquire  an  immediate  ''right"  to  the  issuance 
of  a  passport;  nor  did  he  acquire  an  immediate  "right" 
to  a  determination  of  his  claim  to  citizenship.  He  was 
only  entitled  to  have  his  claim  processed  in  accordance 
with  normal  administrative  procedures,  considering  all 
the  facts  and  circumstances  of  the  case.  From  the  ad- 
ministrative steps  described  above,  it  appears  that  ap- 
pellee was  accorded  this  right. 

The  majority  opinion  assumes,  appellant  believes  er- 
roneously, that  additional  funds  would  have  eliminated 
the  congestion  of  the  administrative  calendar  at  the 
American  Consulate  at  Hong  Kong.  However,  the  un- 
availabihty  of  qualified  personnel,  insufBcient  housing  for 
ofiEice  space  and  personnel,  and  the  necessity,  due  to  the 
claimants'  place  of  birth  and  prior  residence,  to  verify 
their  nationality  status  through  other  than  ofificial  sources, 
are  factors  which,  even  though  funds  were  unlimited, 
would  have  delayed  elimination  of  congestion  [pp.  5-6, 
Exhibit  B]. 
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Conclusion. 

It  is  respectfully  submitted  that  the  decision  in  this 
case,  if  allowed  to  stand,  will  result  in  a  grave  miscarriage 
of  justice.  One  who  according  to  blood  tests  cannot  be 
the  son  of  his  purported  father,  and  thus  cannot  be  a 
citizen  of  the  United  States,  will  have  been  judicially  de-  ii 
clared  a  citizen.  Fraudulent  claims  to  citizenship  will 
thereby  be  encouraged  and  the  ends  of  justice  thwarted. 

Wherefore,  it  is  respectfully  submitted  that  only  by 
granting  a  rehearing  before  the  entire  panel  of  this 
Court  can  justice  be  done. 

Laughlin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 
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Certificate  o£  Counsel. 

I,  James  R.  Dooley,  one  of  the  counsel  for  Petitioner 
in  the  above  entitled  action,  hereby  certify  that  the  fore- 
going Petition  for  Rehearing  and  Petition  for  Rehearing 
En  Banc  is  presented  in  good  faith  and  not  for  delay, 
and  in  my  opinion  is  well-founded  in  law  and  in  fact, 
and  proper  to  be  filed  herein. 

James  R.   Dooley, 

Assistant    U.   S.   Attorney. 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  16905-BH 

BENMATT  ORGANIZATION,  INC., 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
COMPLAINT 

(For  refund  of  Manufacturers  Excise  Tax) 

Comes  now  the  above  named  plaintiff  and  for 
cause  of  action  against  the  above  named  defendant, 
alleges : 

I. 

Plaintiff  is  a  corporation  incorporated  under  the 
laws  of  the  State  of  California,  having  its  principal 
place  of  business  at  3447  East  Fifteenth  Street,  Los 
Angeles  23,  California. 

II. 

Harry  C.  West  over,  hereinafter  referred  to  as 
Collector  Westover,  was  the  duly  appointed,  quali- 
fied and  acting  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California  from 
July  1,  1943  to  October  31,  1949,  inclusive.  Robert 
A.  Riddell,  hereinafter  referred  to  as  Collector 
Riddell,  was  the  duly  appointed,  qualified  and  act- 
ing Collector  of  Internal  Revenue  for  said  district 
from  November  1,  1949,  to  April  30,  1950,  inclusive, 
and  was  the  duly  appointed,  qualified  and  acting 
Collector  of  Internal  Revenue  for  said  district  from 
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May  1,  1950,  to  November  25,  1952,  inclusive,  and 
at  all  times  from,  and  including  November  26,  1952, 
has  been  and  is  now  Director  of  [2]  Internal  Rev- 
enue, Los  Angeles  district.  State  of  California. 

III. 

At  all  times  prior  to  November  1,  1947,  to  March 
31,  1951,  inclusive,  plaintiff  was  engaged  in  the 
business  of  manufacturing  and  selling,  among  other 
things,  automobile  dealer  identification  plates  in 
California  and  throughout  the  United  States.  This 
business  was  conducted  at  3447  East  Fifteenth 
Street,  Los  Angeles  23,  California,  under  its  own 
name. 

lY. 

Within  the  time  prescribed  by  law,  plaintiff  duly 
filed  with  the  inciunbent  Collector,  or  acting  Col- 
lector, of  Internal  Revenue  for  the  Sixth  District 
of  California,  at  Los  Angeles,  a  manufacturers  ex- 
cise tax  return  for  each  calendar  month  in  the 
period  from  November  1,  1947,  to  March  31,  1951. 
Plaintiff  reported  in  these  returns  receipts  from 
certain  of  its  operation  (manufacture  and  sale  of 
automobile  dealer  identification  plates)  as  being 
subject  to  the  manufacturers  excise  tax  imposed  by 
Section  3403  of  the  Internal  Revenue  Code.  Accom- 
panjring  each  such  return,  plaintiff  transmitted  to 
said  Collector  a  check  in  payment  of  the  amount 
shown  on  the  return  as  such  manufacturers  excise 
tax  for  the  month  in  question.  The  amount  so  paid 
for  each  month,  the  date  of  the  check  issued  in 
payment  and  the  month  for  which  the  payment  was 
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made  are  set  forth  in  the  schedule  attached  hereto 
as  Exhibit  "A"  and  hereby  made  a  part  hereof. 

Y. 

Plaintiff,  by  such  monthly  payments,  beginning 
November  1,  1947,  and  ending  March  31,  1951,  in- 
clusive, paid  manufacturers  excise  taxes  in  the  sum 
of  $98,747.04  under  Section  3403  of  the  Internal 
Revenue  Code  on  automobile  dealer  identification 
plates  manufactured  and  sold  by  it.  Said  smn  was 
duly  assessed  by  the  Commissioner  of  Internal  Rev- 
enue on  plaintiff's  returns  during  the  period  in- 
volved herein. 

VI. 

Plaintiff  alleges  that  the  taxes  so  paid  on  amounts 
received  on  account  of  its  sale  of  automobile  dealer 
identification  plates  from  November  1,  [3]  1947, 
to  March  31,  1951,  inclusive,  were  erroneously  and 
illegally  paid  and  collected  and  that  plaintiff  is  en- 
titled to  a  refund  thereof. 

VII. 

Plaintiff  alleges  that  the  automobile  dealer  identi- 
fication plates  manufactured  and  sold  by  it  from 
November  1,  1947,  to  March  31,  1951,  inclusive,  were 
manufactured  and  sold  to  automobile  dealers  solely 
for  advertising  purposes  and  do  not  constitute  auto- 
mobile parts  or  accessories  within  the  meaning  of 
Section  3403  of  the  Internal  Revenue  Code ;  that  the 
plates  were  sold  upon  special  order  and  gave  the 
name  and  address  of  the  automobile  dealer  for  the 
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purpose  of  identifying  and  advertising  the  dealer's 
place  of  business ;  that  the  automobile  dealer's  name 
was  molded  into  the  plate  and  could  not  be  changed 
so  as  to  permit  any  other  dealer  to  use  the  name; 
and  that  the  automobile  dealers  directly  charged  the 
cost  of  such  plates  to  advertising  expense  on  their 
accounting  records. 

VIII. 

On  or  about  December  31,  1951,  plaintiff  duly  filed 
with  the  Collector,  Robert  A.  Riddell,  at  Los  An- 
geles, California,  a  duly  executed  claim  for  refund 
in  the  amount  of  $98,747.04,  theretofor  paid  by  the 
plaintiff  as  manufacturers  excise  tax  on  account  of 
certain  of  its  operations  in  the  months  of  November 
1947  to  March  1951,  inclusive,  as  set  forth  above; 
that  said  claim  for  refund  was  filed  on  official  Form 
843  within  the  time  and  in  the  manner  provided 
by  law,  and  stated  it  should  be  allowed  for  the 
following  reasons:  ■ 

"The  Commissioner  of  Internal  Revenue  has  er- 
roneously and  illegally  collected  manufacturers  Ex- 
cise Tax  pursuant  to  provisions  of  Section  3403, 
I.R.C.,  on  automobile  dealer  identification  plates 
sold  by  the  deponent  during  the  period  November 
1947  to  March  1951,  inclusive.  These  identification 
plates  are  sold  primarily  for  advertising  purposes 
and  do  not  constitute  automobile  parts  or  accessories 
within  the  meaning  of  [4]  Section  3403  of  Internal 
Revenue  Code.  For  detail  of  sales  and  of  payment 
and  amoimt  of  refund  per  month  see  schedule  at- 
tached hereto  and  made  a  part  hereof." 
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IX. 

By  registered  mail,  notice  dated  August  5,  1952, 
:he  Commissioner  of  Internal  Revenue  notified 
Dlaintiff  of  the  disallowance  in  full  of  the  refund 
3laim  filed  by  it  as  set  forth  above.  No  part  of  the 
:axes  represented  and  paid  by  plaintiff  from  No- 
vember 1,  1947,  to  March  31,  1951,  inclusive,  has 
3een  refunded  to  the  plaintiff. 

X. 

Plaintiff  included  the  manufacturers  excise  tax 
in  the  price  of  automobile  dealer  identification 
plates  and  passed  such  tax  on  to  the  ultimate  pur- 
shaser,  namely,  the  automobile  dealers. 

XI. 

Plaintiff,  prior  to  filing  this  complaint  and  as  a 
prerequisite  to  bringing  this  suit,  filed  with  the 
Commissioner  of  Internal  Revenue  written  con- 
sents, duly  executed  by  the  ultimate  purchaser 
(automobile  dealers)  to  allowance  of  such  refunds 
in  the  amount  of  $38,284.84,  in  compliance  with  the 
provisions  of  Section  3443  (d)  of  the  Internal  Rev- 
enue Code.  $8,501.78  of  this  amount  was  paid  to 
Collector  Westover  during  the  months  of  November 
1947  to  October  31,  1949,  inclusive. 

XII. 

No  part  of  the  manufacturers  excise  taxes  re- 
ported and  paid  by  plaintiff  to  Collector  Westover 
for  the  months  of  November  1947  to  October  31, 
1949,  inclusive,  has  been  refunded  to  plaintiff.  There 
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is  now  due  and  owing  from  defendant  to  plaintiff 
$8,501.78  as  taxes  illegally  paid  by  and  collected 
from  plaintiff  as  set  forth  above,  together  with  in- 
terest on  said  smn  as  provided  by  law. 

Wherefore,  plaintiff  prays  judgment  in  favor  of 
plaintilf  and  against  defendant  as  follows:  [5] 

1.  For  the  smn  of  $8,501.78  for  said  taxes  er- 
roneously and  illegally  collected  from  it  and  not 
refunded,  together  with  interest  on  said  sum  as 
provided  by  law. 

2.  For  plaintiff's  cost  of  suit  and  for  such  other 
and  funrther  relief  as  may  be  just  and  proper  in 
the  premises. 

Dated  this  1st  day  of  July,  1954,  Los  Angeles, 
California. 

RILEY  and  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Plaintiff  [6] 

Duly  Verified.  [8] 

[Endorsed] :   Filed  July  7,  1954. 
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5,295.01 
4,547.93 
3,045.51 
4,619.05 
5,345.09 
7,228.73 
10,02U88 
12,629.33 
15,966.30 
15,26804 
13,16U67 
13,381.04 
7,64808 
7,786.86 
U,223.64 
12,322.07 
U,  520.49 
22,919.75 


31.824.37 

36,087.54 

36,047.22 

52,247.34 

37,573.99 

38,746.98 

34,U7.25 

34,382.48 

49,588.01 

35,182.37 

28,035.90 

34.908.M 

a,a98.08 

49,924.08 

40,634.02 

fl,755.20 

76,76702 

50,157.02 

36,516,28 

36,895.18 

38,045.96 

U,626.20 

40,279.12 

49058.72 

74,595.28 

53O05.19 

51,962.75 

49,560.U 

51,30208 

58,805.28 

53,279.66 

51,338.35 

51,604.57 

43,256.30 

59,561.07 

53,158.77 

50,946.91 

70,946.06 

90,036.71 


309.58 
225.99 
329.39 

35U24 
351.08 
310.38 
239.92 
235.26 
439.80 
3Ua4 
400,84 
328.97 
455.35 
U7.43 
904.36 
999.49 
174.33 
160.27 
564.00 
494.32 
499.02 
264.75 
227.40 
152.28 
230.95 
267.25 
36104 
501.09 
63107 
798.32 
76302 
698.08 
919.09 
38202 
389.34 
7U.18 
616.10 
726.02 
1A45.99 


a^rstnat  for  the  period  November  1947  through 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  in  the  above  entitled 
action  and,  in  answer  to  plaintiff's  complaint,  ad- 
mits, denies  and  alleges : 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  the  complaint. 

II. 

Admits  the  allegations  contained  in  paragraph  II 
of  the  complaint. 

III. 

Admits  the  allegations  contained  in  paragraph 
III  of  the  complaint  and  avers  that  the  plaintiff 
also  manufactured  and  sold  automobile  license  plate 
frames,  some  of  which  bore  the  name  of  an  auto- 
mobile dealer. 

IV. 

Denies  the  allegations  contained  in  paragraph  IV 
of  the  complaint  except  admits  that  the  plaintiff 
duly  filed  manufacturers  [9]  excise  tax  return  for 
each  calendar  month  from  November  1947  through 
March  1951  excex)t  for  the  month  of  March  of  1948 
and  further  admits  that  the  taxes  reported  on  each 
of  the  returns  so  filed  were  paid. 

V. 

Denies  the  allegations  in  the  first  sentence  of 
paragraph  V  of  the  complaint  except  admits  or 
avers  that  for  the  period  November  1947  through 
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March  1951,  the  plaintiff  paid  manufacturers  excise 
taxes  on  automobile  license  plate  frames  pursuant 
to  Section  3403  of  the  Internal  Revenue  Code  in 
the  amount  of  $114,500.76. 

VI. 

Denies  the  allegations  contained  in  paragraph  VI 
of  the  complaint. 

VII. 

Denies   the   allegations   contained   in   paragraph 

VII  of  the  complaint  except  denies  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
plaintiff's  method  of  manufacturing  automobile 
license  plate  frames  or  as  to  the  accounting  pro- 
cedures of  plaintiff's  customers. 

VIII. 

Admits  the   allegations   contained  in  paragraph 

VIII  of  the  complaint  except  denies  the  allegations 
quoted  from  the  claim  for  refund. 

IX. 

Admits  the   allegations   contained  in  paragraph 

IX  of  the  complaint. 

X. 

Denies  the  allegations  contained  in  paragraph  X 
of  the  complaint  except  admits  or  avers  that  the 
plaintiff  included  the  manufacturers  excise  tax  in 
the  price  of  automobile  license  plate  frames  and 
passed  such  tax  on  to  the  ultimate  purchaser;  how- 
ever,  [10]  defendant  denies  any  knowledge  or  in- 
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formation  sufficient  to  form  a  belief  as  to  who  the 
ultimate  purchasers  were. 

XI. 

Defendant  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  who  the  ultimate  pur- 
chasers of  the  taxed  articles  were  and  hence  denies 
the  truth  of  the  allegations  contained  in  paragraph 
XI  of  the  complaint  except  that  defendant  admits 
that  the  plaintiff  filed  written  consents  in  certain 
amounts  executed  by  some  certain  parties. 

XII. 

Admits  the  allegations  contained  in  the  first  sen- 
tence of  paragraph  XII,  but  denies  the  allegation 
contained  in  the  second  sentence  of  that  paragraph. 

Wherefore,  having  fully  answered,  defendant 
prays  for  judgment  in  its  favor  and  for  its  costs 
and  disbursements  in  this  action. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
EDWARD  R.  McHALE, 
Asst.  U.  S.  Attorney,  Chief,  Tax 
Division 
BRUCE  I.  HOCHMAX, 
Asst.  U.  S.  Attorney 
/s/  BRUCE   I.  HOCHMAN, 

Attorneys  for  Defendant  [11] 

Affidavit  of  Service  by  Mail  attached.  [12] 
[Endorsed] :   Filed  February  7,  1955. 
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[Title  of  District  Court  and  Causes  Nos.  16905-6.] 

STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto  that  the  following  facts  may  be  taken 
to  be  true,  subject  to  the  right  of  either  party  to 
object  to  the  materiality,  relevancy  or  competency; 
of  any  of  the  matters  set  forth  herein  and  subject 
to  the  further  right  of  any  party  to  explain,  amplify 
any  of  the  matters  set  forth  herein. 

I. 

The  automobile  dealers  who  have  signed  the 
Statements  of  Ultimate  Consumers  upon  which 
this  refund  suit  is  based,  are,  in  fact,  the  ultimate 
consumers  of  license  plate  frames  upon  which  the 
excise  tax  was  imposed. 

II. 

The  automobile  dealers  wiio  have  signed  the 
Statements  of  Ultimate  Consumers  did  not  resell 
the  frames. 

III. 

The  automobile  dealers  who  have  purchased  the 
license  plate  frames  involved  in  this  suit  treated 
the  cost  of  such  frames  as  an  [13]  advertising  or 
other  expense  on  their  respective  books  and  records, 
and  did  not  charge  their  customers  for  them. 

IV. 

A  few  automobile  dealers  whose  claims  are  not 
involved  in  the  case  at  bar  did  sell  a  few  of  the 
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frames  herein  involved  and  designated  as  Exhibit 
1-a  post. 

V. 
There  will  be  offered  into  evidence  three  license 
plate  frames,  which  are  indicative  of  the  types  of 
frames  manufactured  and  sold  by  the  plaintiff. 
These  are  marked  Plaintiff's  Exhibit  1-a,  1-b  and 
1-c  and  are  described  as  follows:  1-a:  License  plate 
frames  involved  in  this  refund  suit;  1-b:  License 
jAvdQ  frames  bearing  the  name  of  a  particular  state 
not  sued  upon  by  plaintiff;  and  1-c:  License  plate 
frames  bearing  no  identification  as  to  dealer,  city, 
or  other  thing  or  person,  not  sued  upon  by  plaintiff. 

VI. 

There  will  be  offered  into  evidence,  as  Plaintiff's 
Exhibit  2,  a  copy  of  a  typical  billing  to  an  auto- 
mobile dealer  (Ultimate  Consmner)  for  license  plate 
frames,  which  shall  be  regarded  as  a  typical  billing 
for  all  the  frames  involved  in  this  suit. 

VII. 

The  refund  claims  sued  upon  were  timely  and 
properly  filed. 

VIII. 

If  the  General  Manager  of  Pep  Boys,  Western 
Auto  Supply,  or  Sears  Roebuck  and  Co.,  which  con- 
cerns among  other  things  deal  in  auto  accessories, 
took  the  stand  in  this  case  and  was  sworn,  he  would 
testify  as  follows: 

(a)  That  his  firm  handles  the  license  plate  frames 
which  are  marked  plaintiff's  Exhibit  1-b  and  1-c; 
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(b)  That  such  frames  are  sold  to  their  customers 
in  the  normal  course  of  their  business;  and 

(c)  That  these  frames  designated  as  plaintiff's 
Exhibits  1-b  and  1-c  are  advertised  by  the  above 
[14]  firms  as  commodities  to  be  purchased  for  the 
adornment  of  automobiles,  the  protection  of  license 
plates,  and  the  complementing  of  the  chrome  other- 
wise to  be  found  on  the  automobile. 

Dated  this  8th  day  of  September,  1955. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney 

EDWARD  R.  McHALE, 
Assistant  U.  S.  Attorney,  Chief,  Tax 
Division 

BRUCE  I.  HOCHMAN, 

Assistant  U.  S.  Attorney 

/s/  BRUCE  I.  HOCHMAN, 

Attorneys  for  United  States  of 
America 

RILEY  &  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Plaintiff  [15] 

[Endorsed] :  Filed  September  9,  1955. 

[Endorsed] :  Plaintiffs'  Exhibit  No.  3,  Filed  Sep- 
tember 12,  1955. 


TJniied  States  of  America  17 

[Title  of  District  Court  and  Causes  Nos.  16905-6.] 

OPINION 

Appearances:  Riley  and  Hall,  B.  H.  Neblett,  Wil- 
liam T.  Huston,  Attorneys  for  Plaintiff.  Laughlin 
E.  Waters,  U.  S.  Attorney,  Edward  R.  McHale, 
Bruce  I.  Hochman,  Asst.  U.  S.  Attorneys,  Attorneys 
for  Defendant.  [16] 

These  two  consolidated  actions  involve  manufac- 
turers' excise  taxes  from  November  1,  1947,  through 
March  31,  1951,  in  the  amount  of  $38,284.84,  to- 
gether with  interest  as  provided  by  law.  The  sole 
question  involved  is  whether  license  plate  frames 
bearing  an  advertisement  are  "automobile  acces- 
sories" within  the  meaning  of  §3403  (c)  of  the  In- 
ternal Revenue  Code  of  1939  [now  §§4061,  4062  and 
4063  of  the  Internal  Revenue  Code]. 

Section  3403  at  the  time  these  excise  taxes  became 
due  provided  as  follows: 

"There  shall  be  imposed  upon  the  following  ar- 
ticles sold  by  the  manufacturer,  producer,  or  im- 
porter, a  tax  equivalent  to  the  following  percent- 
ages of  the  price  for  which  so  sold: 

"(c)  Parts  or  accessories  (other  than  tires  and 
inner  tubes)  for  any  of  the  articles  enumerated  in 
subsection  (a)  or  (b),  2  per  centum.  For  the  pur- 
poses of  this  subsection  and  subsections  (a)  and 
(b),  spark  plugs,  storage  batteries,  leaf  springs, 
coils,  timers,  and  tire  chains,  which  are  suitable  for 
use  on  or  in  connection  with,  or  as  component  parts 
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of,  any  of  the  articles  enumerated  in  subsection  (a) 
or  (b)  shall  be  considered  parts  or  accessories  for 
such  articles,  whether  or  not  primarily  adapted  for 
such  use.  *  *  *" 

Treasury  Regulation  46  (1941),  §316.55,  restated 
in  Federal  Tax  Regulations  (1955)  at  page  1176, 
provides  in  part  as  follows: 

"(a)  The  term  'parts  or  accessories'  for  an  auto- 
mobile truck  or  other  automobile  chassis  or  body, 
taxable  tractor,  or  motorcycle,  includes  (1)  any 
article  the  primary  use  of  which  is  to  improve,  re- 
pair, replace,  or  serve  as  a  component  part  of  such 
vehicle  or  article,  (2)  any  article  designed  to  be 
attached  to  or  used  in  connection  with  such  vehicle 
or  article  to  add  to  its  utility  or  ornamentation,  and 
(3)  any  article  the  primary  use  of  which  is  in  con- 
nection with  such  vehicle  or  article  whether  or  not 
essential  to  its  operation  or  use.  However,  such  term 
does  not  include  tires,  inner  tubes,  or  [17]  auto- 
mobile radio  or  television  receiving  sets,  since  these 
articles  are  expressly  excluded  by  the  statute  from 
the  tax  on  parts  or  accessories.  With  respect  to  fare 
registers  and  fare  boxes  for  use  on  busses  and 
automobiles,  see  §316.140. 

"(b)  The  term  'parts  and  accessories'  shall  be 
understood  to  embrace  all  such  articles  as  have 
reached  such  a  stage  of  manufacture  that  they  are 
commonly  or  commercially  known  as  parts  and  ac- 
cessories whether  or  not  fitting  operations  are  re- 
quired in  connection  mth  installation.  *  *  *" 

Plaintiff  without  dispute  is  the  manufacturer  of 
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three  types  of  license  plate  frames.  One  tjrpe  is  for 
dealers  advertising  the  dealer's  name,  the  second 
has  the  name  of  the  state  or  city,  and  the  third  is 
plain. 

Plaintiff  only  seeks  a  refund  on  the  first  type.  It 
has  paid  excise  taxes  on  the  second  and  third  kind. 

It  contends  that  the  first  tjrpe  is  an  advertising 
device  and  therefore  cannot  come  within  the  pur- 
view of  an  automobile  accessory  inasmuch  as  the 
dealer-purchaser  gives  the  frames  to  his  customers 
without  charge. 

The  evidence  in  this  case  discloses  that  automo- 
bile license  frames  can  be  purchased  at  any  auto- 
mobile accessory  store,  which  in  itself  indicates  their 
classification  by  the  trade. 

In  Masterbilt  Products  Corp.  vs.  U.  S.  A.,  42 
F.Supp.  294,  the  Court  of  Claims  stated: 

"The  Supreme  Court  in  the  case  of  Universal 
Battery  Co.  vs.  United  States,  281  U.S.  580,  584, 
50  S.Ct.  422,  423,  74  L.Ed.  1051,  prescribed  a  rule 
for  determining  what  devices  were  subject  to  tax. 
This  rule  was  as  follows:  '*  *  *  It  is  that  articles 
primarily  adaj)ted  for  use  in  motor  vehicles  are  to 
be  regarded  as  parts  or  accessories  of  such  vehicles, 
even  though  there  has  been  some  other  use  of  the 
articles  for  which  they  are  not  so  well  adapted.'  " 

[See  also  Words  and  Phrases  under  definition  of 
"accessory"  as  well  as  Webster's  Dictionary].  ]18] 

It  appears  to  me  that  the  license  plate  frames  in 
dispute  are  primarily  adapted  for  use  on  motor 
vehicles.  They  are  constructed  to  be  af&xed  to  auto- 
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mobiles  by  bolts,  add  to  the  utility  and  become  a 
component  part  of  the  automobile  as  well  as  an 
ornament. 

License  plate  frames  are  in  common  use  and  are 
as  familiar  to  an  automobile  user  as  any  other  part 
of  the  vehicle.  They  also  protect  the  license  plate 
from  the  elements  and  prevent  vibration.  It  is  my 
view  that  the  use  of  frames  is  so  widely  known  that 
the  court  can  take  judicial  notice  of  their  utility 
and  use  as  well  as  the  ornamentation  [Cadwalader 
vs.  Zeh,  151  U.S.  171,  176,  14  S.Ct.  288,  38  L.Ed. 
115.] 

The  plaintiff  has  recognized  that  frames  without 
the  advertising  matter  inserted  on  the  body  of  the 
frames  are  subject  to  the  tax  by  paying  the  same 
and  not  seeking  a  refund.  But,  the  plaintiff  con- 
tends that  because  the  frame  is  given  to  the  pur- 
chaser of  an  automobile  without  charge  by  the  seller 
of  the  motor  vehicle,  providing  it  carries  an  ad- 
vertisement designating  the  name  of  the  dealer,  it 
is  no  longer  an  accessory  but  an  advertisement  for 
the  benefit  of  the  seller. 

To  put  the  same  more  clearly,  plaintiff  contends 
that  an  accessory  ceases  to  be  an  accessory  when  an 
advertising  plate  is  af&xed  thereto.  Hub  caps  would 
be  exempt  under  the  same  theory.  A  package  of 
matches  continues  to  be  a  package  of  matches  not- 
withstanding the  package  carries  an  advertisement. 

Plaintiff  places  great  reliance  upon  Smith  vs. 
McDonald,  214  F.2d  920.  In  that  case  plaintiff 
manufactured  an  electric  sign  designed  to  be  at- 
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tached  by  suction  cups  to  the  tops  of  taxicabs.  The 
signs  were  [19]  ilkiminated  by  electric  bulbs  and 
were  purchased  only  by  taxicab  operators.  The  sign 
indicated  whether  the  taxicab  was  vacant  or  other 
information  that  would  be  sought  by  prospective 
customers.  The  court  held  that  the  signs  on  taxi- 
cabs  were  analogous  to  the  character  for  use  of  taxi- 
cab  meters  on  taxicabs  and  were  not  subject  to  ex- 
cise tax  as  an  automobile  accessory.  With  this  hold- 
ing we  have  no  quarrel  but  fail  to  see  its  applica- 
tion to  this  case.  It  must  be  remembered  that  each 
case  depends  upon  the  particular  facts  under  con- 
sideration. [Cuno  Engineering  Corporation  vs. 
United  States,  43  F.2d  259,  262.] 

A  license  plate  frame  is  a  license  plate  frame 
whether  it  bears  an  advertisement  or  not.  A  rose 
by  another  name  does  not  cease  to  be  a  rose. 

Plaintiff  has  overlooked  the  fact  that  we  are 
dealing  with  an  excise  tax  on  the  manufacturer, 
which  in  effect  is  a  sales  tax  at  the  source  not  a 
retailer's  sales  tax.  The  tax  is  on  the  sale  price 
of  the  manufactured  article  and  not  on  the  use  it  is 
put  to  by  the  dealer-purchaser.  The  manufacturer 
makes  these  frames  for  a  purpose  and  a  price. 
Whether  the  dealer-purchaser  gives  them  to  his 
customers  or  sells  them  is  immaterial  to  any  issue 
in  this  case.  [Williams  vs.  Harrison,  110  F.2d  989; 
51  Am.  Juris,  p.  61;  33  C.J.S.  p.  111.] 

Plaintiff  shall  take  nothing  by  reason  of  these 
actions  and  defendant  is  entitled  to  a  judgment  of 
dismissal.  Counsel  for  defendant  is  directed  to  pre- 
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pare  and  submit  to  me  within  ten  days  its  proposed 
findings  and  judgment. 

Dated:  This  3rd  day  of  October,  1955. 

/s/  BEN  HARRISON, 

Judge  [20] 

[Endorsed]  :   Filed  October  3,  1955. 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
trial  on  the  12th  day  of  September,  1955,  before  the 
Honorable  Ben  Harrison,  sitting  without  a  jury; 
plaintiff  appearing  by  its  attorneys  Riley  and  Hall, 
by  B.  H.  Neblett  and  William  Huston,  Esquires, 
and  the  defendant  appearing  by  its  attorneys  Laugh- 
lin  E.  Waters,  United  States  Attorney  for  the 
Southern  District  of  California,  Edward  R.  McHale, 
Assistant  United  States  Attorney,  Chief,  Tax 
Division,  and  Bruce  I.  Hoclnnan,  Assistant  United 
States  Attorney;  and  evidence  both  oral  and  docu- 
mentary having  been  received  and  the  Court  having 
fully  considered  the  same,  hereby  makes  the  fol- 
lowing Findings  of  Fact  and  Conclusions  of  Law: 

Findings  of  Fact 

I. 

The  plaintiff  is  a  corporation  incoriDorated  under 
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the  laws  of  the  State  of  California,  having  its  prin- 
cipal place  of  business  at  3447  E.  15th  Street,  Los 
Angeles  23,  California.  [21] 

II. 

At  all  times  prior  to  November  1,  1947,  to  March 
31,  1951,  inclusive,  the  plaintiff  was  engaged  in  the 
business  of  manufacturing  and  selling,  among  other 
things,  license  plate  frames  for  sale  in  California 
and  throughout  the  United  States. 

III. 

Plaintiff,  by  monthly  payments  beginning  No- 
vember 1,  1947,  and  ending  March  31,  1951,  in- 
clusive, paid  manufacturer's  excise  taxes  in  the 
sum  of  $98,747.04  to  the  Commissioner  of  Internal 
Revenue  who  had  assessed  this  said  sum  on  plain- 
tiff's returns  during  the  periods  involved  herein. 

IV. 

On  or  about  December  31,  1951,  plaintiff  duly 
filed  with  the  Collector  Robert  A.  Riddell  at  Los 
Angeles,  California,  a  duly  executed  claim  for  re- 
fund in  the  amount  of  $98,747.04,  on  August  5, 
1952,  said  claim  for  refund  was  disallovv^ed  in  full 
by  the  Commissioner  of  Internal  Revenue.  Plaintiff 
obtained  written  consents  from  ultimate  purchasers 
to  an  allowance  of  such  refunds  in  the  amount  of 
$38,284.84.  Of  this  amount,  $8,501.78  was  paid  to 
Collector,  Harry  C.  Westover,  during  the  months 
of  November,  1947  to  October  31,  1949,  inclusive. 
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V. 

Plaintiff  is  tiie  manufacturer  of  three  types  of 
license  plate  frames.  One  type  is  for  dealers  adver- 
tising the  dealer's  name  and  products;  the  second 
has  the  name  of  the  city  or  state;  and  the  third  is 
plain.  Plaintiff  only  seeks  a  refund  for  taxes  paid 
relative  to  the  first  type  of  frame,  namely,  the  one 
that  has  the  dealer's  name  upon  it. 

VI. 

The  automobile  dealers  who  purchased  license 
plate  frames  for  advertising  with  their  names  upon 
them  were  the  ultimate  consmners  and  purchasers 
and  did  not  charge  their  customers  for  the  frames. 
The  cost  to  the  automobile  dealers  was  reflected  as 
an  "advertising  [22]  expense"  or  "other  expense" 
on  their  books  and  records. 

VII. 

The  tax  imposed  is  on  the  manufacturer's  sale 
price  of  the  manufactured  article  and  whether  the 
ultimate  purchaser  sells  them  or  gives  them  away 
has  no  bearing  on  the  tax  liability  of  the  manufac- 
turer. 

VIII. 

The  license  plate  frames  in  dispute  are  primarily 
adapted  for  use  on  motor  vehicles.  They  are  con- 
structed to  be  affixed  to  automobiles  by  bolts,  add 
to  the  utility,  and  become  a  component  part  of  the 
automobile  as  well  as  an  ornament.  They  also  pro- 
tect the  license  plate  from  the  elements  and  pre- 
vent vibration. 
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IX. 

The  license  plate  frames  whicli  have  the  name 
of  a  state  or  city  or  which  are  plain  can  be  pur- 
chased at  any  automobile  accessory  store.  This  in- 
dicates Exhibits  1-b  and  1-c  classification  by  the 
trade. 

X. 

A  license  plate  frame  remains  a  license  plate 
frame  whether  it  bears  an  advertisement  or  not. 

XI. 

The  license  plate  frame  with  the  dealer's  name 
upon  it  is  merely  a  frame  with  advertising  molded 
into  it,  and  is,  and  remains  an  automobile  accessory 
under  Section  3403(c)  of  the  Internal  Revenue 
Code  of  1939. 

Conclusions  of  Law 
I. 

The  license  plate  frames  with  the  dealers'  names 
upon  them  are  automobile  accessories  under  Section 
3403(c)  of  the  Internal  Revenue  Code  of  1939  and 
the  Government  was  correct  in  collecting  and  in  re- 
fusing to  refund  the  excise  tax  attributable  to  their 
[23]  manufacture  and  sale  by  plaintiff  manufac- 
turer. 

II. 

Plaintiff  has  failed  to  prove  that  defendant  il- 
legally collected  from  plaintiff  and  now  owes  plain- 
tiff the  sum  of  $8,501.78  or  any  siun  whatever. 

III. 

Defendant  is  entitled  to  judgment  that  plaintiff 
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take   nothing,   that   the   action   be    dismissed   with 
prejudice  and  that  it  receive  its  costs. 

Dated:   This  24  day  of  October,  1955. 

/s/  BEN  HARRISON, 

United  States  District  Judge      [24] 

Affidavit  of  Service  by  Mail  attached.  [25] 

[Endorsed] :   Lodged  October  11,  1955.  Filed  Oc- 
tober 24,  1955. 


[Title  of  District  Court  and  Causes  Nos.  16905-6.] 

OBJECTIONS  TO  DEFENDANT'S  PROPOSED 
FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Plaintiff  objects  to  the  proposed  Findings  of 
Fact  and  Conclusions  of  Law  submitted  by  the  de- 
fendant in  the  above  proceedings  in  the  following 
particulars : 

1.  Amend  Finding  No.  5  by  adding  to  the  first 
clause  of  the  second  sentence,  line  24,  page  2,  the 
words,  "and  products". 

2.  Finding  No.  7  is  objected  to  on  the  ground 
that  it  is  a  conclusion  of  law,  argumentative,  and 
not  responsive  to  any  material  issue  raised  by  the 
pleadings.  [26] 

3.  Finding  No.  8  is  objected  to  on  the  ground  that 
it  does  not  conform  to  the  agreed  stipulation  of 
facts,  but  is  inconsistent  and  in  conflict  therewith; 
that  there  is  no  evidence  in  the  record  that  the 
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license  plate  frames  advertising  the  automobile 
dealer's  business,  wares,  and  products  are: 

"*  *  *  constructed  to  be  affixed  to  the  automobile 
by  bolts  add  to  the  utility,  and  become  a  component 
part  of  the  automobile  as  well  as  an  ornament; 
They  also  protect  the  license  plate  from  the  elements 
and  prevent  vibration." 

The  alleged  finding  of  fact  quoted  above  repre- 
sents conclusions  of  law,  and,  further,  are  based  on 
alleged  facts  that  are  incompetent,  irrelevant  and 
immaterial  to  any  issue  in  this  proceeding.  See  Pre- 
face to  Stipulation  of  Facts  and  page  8  of  Plaintiff's 
Brief. 

It  will  be  noted  that  Plaintiff  reserved  the  right 
in  the  agreed  stipulation  of  facts  to  object  to  the 
materiality,  relevancy,  or  competency  of  any  mat- 
ters set  forth  therein.  Exhibits  1-b,  and  1-c  referred 
to  in  Paragraph  5  and  Paragraph  8,  and  all  of 
Paragraph  8,  were  objected  to  at  the  hearing,  and 
in  Plaintiff's  Brief,  and  is  now  objected  to  on  the 
ground  that  the  sale  of  those  items  by  Pep  Boys 
and  other  firms,  can  have  no  conceivable  relation  to 
the  issue  in  these  proceedings.  Plaintiff's  claim  for 
refund  is  based  entirely  on  Exhibit  1-a  (Automobile 
License  Plate  Frames)  which  advertise  the  dealer's 
name,  business,  wares,  and  products.  Exhibit  1-b 
and  1-c  do  not  pertain  to  Plaintiff's  business  in  any 
way.  The  Court  has  not  specifically  ruled  on  Plain- 
tiff's objection  to  the  alleged  evidence  contained  in 
Paragraph  5  and  Paragraph  8  of  the  agreed  stipu- 
lation of  facts.  Plaintiff  respectfully  requests  the 
Court  to  specifically  rule  on  said  objection  prior  to 
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approving  the  findings  of  fact  and  conclusions  of 
law  herein. 

4.  Finding  No.  9  is  objected  to  on  the  ground  that 
it  is  indefinite,  uncertain,  and  ambiguous,  and  has 
no  relevancy  to  any  issue  in  the  case.  It  is  not  clear 
whether  such  finding  refers  to  Exhibits  1-a,  1-b,  and 
1-c  or  just  to  Exhibits  1-b  and  1-c.  Moreover,  the 
last  two  sentences  in  the  proposed  finding  are  con- 
clusions of  law.  [27] 

5.  Finding  No.  10  is  objected  to  on  the  ground  I 
that  it  is  not  responsive  to  any  material  issues  in 
these  proceedings,  is  not  a  finding  of  an  ultimate 
fact,  but  in  the  nature  of  a  conclusion  of  law. 

6.  Finding  No.  11  is  objected  to  on  the  ground 
that  in  its  present  form,  it  is  a  pure  conclusion  of 
law  and  does  not  conform  to  the  agreed  stipulation 
of  facts,  but  is  inconsistent  therewith.  The  agreed 
facts  show  that  the  license  frames  (Exhibit  1-a) 
advertising  the  dealer's  name,  wares  and  products 
are  specifically  made  for  such  dealer,  and  that  his 
name  and  products  are  molded  into  the  license 
frames. 

7.  Findings  No.  7  to  11,  inclusive,  are  objected 
to  on  the  further  ground  that  the  alleged  finding  of 
fact  and  conclusions  of  law  are  intermingled  and 
not  separately  stated  as  required  by  the  Court's 
rules. 

8.  Amend  Conclusions  of  Law,  Paragraph  1,  line 
29,  page  3,  to  line  1,  page  4,  inclusive,  to  read  as 
follows : 

"The  license  plate  frames  advertising  the  auto- 
mobile dealer's  name  and  products  are  automobile 
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accessories  under  Section  3403(c)  of  the  Internal 
Revenue  Code  of  1939,  and  the  Government  was 
Borrect  in  collecting  and  refusing  to  refund  the 
excise  tax  attributable  to  their  manufacture  and 
sale  by  plaintiff  manufacturer." 

Dated  this  14th  day  of  October,  1955. 

Respectfully  subinitted, 

RILEY  and  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Plaintiff  [28] 

[Endorsed] :    Piled  October  24,  1955. 


[Title  of  District  Court  and  Causes  Nos.  16905-6.] 

ORDER  OVERRULING  PLAINTIPP'S  OB- 
JECTION TO  CERTAIN  EVIDENCE  RE- 
CEIVED AT  THE  HEARING 

It  is  by  the  Court 

Ordered,  that  Plaintiff's  objections  to  the  ma- 
teriality, relevancy,  or  competency  of  Exhibits 
l-b  and  1-c  referred  to  in  paragraph  5  and  para- 
graph 8,  and  the  remaining  statements  in  para- 
graph 8,  of  the  Agreed  Stipulation  of  Facts  are 
tiereby  overruled. 

Dated  October  24,  1955. 

/s/  BEN  HARRISON, 

United  States  District  Judge      [30] 

[Endorsed] :  Filed  October  25,  1955. 


30  Benmatt  Organization,  Inc.,  vs.  \ 

In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  16905-BH 

BENMATT  ORGANIZATION,  INC., 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above-entitled  cause  came  on  regularly  for  trial 
on  the  12th  day  of  September,  1955,  before  the  Hon- 
orable Ben  Harrison,  sitting  without  a  jury;  plain- 
tiff appearing  by  its  attorneys  Riley  and  Hall,  by 
B.  H.  Neblett  and  William  Huston,  Esquires,  and 
the  defendant  appearing  by  its  attorneys  Laughlin 
E.  Waters,  United  States  Attorney  for  the  South- 
ern District  of  California,  Edward  R.  McHale,  As- 
sistant United  States  Attorney,  Chief,  Tax  Division, 
and  Bruce  I.  Hochman,  Assistant  United  States 
Attorney;  and  evidence  ])oth  oral  and  documentary 
having  been  received  and  the  Court  having  consid- 
ered the  same  and  having  made  and  duly  entered 
its  Findings  of  Fact  and  Conclusions  of  Law 
herein ; 

Now,  Therefore,  It  is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  plaintiff  take  nothing  in  the 
above-entitled  action  and  that  defendant  have  judg- 
ment   for    and    shall    recover    from    plaintiff    the 
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amount  of  defendant's  costs  to  be  taxed  by  the  Clerk 
of  this  Court  in  the  sum  of  $20.00.  [31] 

Judgment  rendered  this  24  day  of  October,  1955. 

/s/  BEN  HARRISON, 

United  States  District  Judge       [32] 

[Endorsed] :   Lodged  October  11,  1955.  Filed  Oc- 
tober 24,  1955. 


[Title  of  District  Court  and  Cause  No.  16905.] 

NOTICE  OP  APPEAL 

Notice  is  hereby  given  that  Benmatt  Organiza- 
tion, Inc.,  plaintiff,  above  named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  this 
action  on  October  25,  1955. 

Dated:   December  13,  1955. 

RILEY  and  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Plaintiff         [33] 

[Endorsed] :   Piled  December  16,  1955. 


[Title  of  District  Court  and  Cause  No.  16905.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Whereas,  the  Plaintiff  in  the  above-entitled  ac- 
tion is  about  to  appeal  to  the  United  States  Court 
of  Appeals,  Ninth  Circuit,  from  a  judgment  entered 
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against  it  in  said  action,  in  said  United  States  Dis- 
trict Court,  in  favor  of  the  Defendant  in  said  ac- 
tion, on  the  25th  day  of  October,  1955. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned  The  Ohio 
Casualty  Insurance  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State 
of  Ohio,  and  duly  authorized  to  transact  a  general 
surety  business  in  the  State  of  California,  does  un- 
dertake and  promise  on  the  part  of  the  appellant  ] 
that  the  said  appellant  will  pay  all  costs  which  may 
be  awarded  against  the  Plaintiff  on  the  appeal,  or 
on  a  dismissal  thereof,  not  exceeding  Two  Hundred 
Fifty  and  No/100  ($250.00)  Dollars,  to  which 
amount  it  acknowledged  itself  bound. 

In    Witness    Whereof,    the    corporate    seal    and  ' 
name  of  the  said  Surety  Company  is  hereto  afiixed 
and  attested  at  Los  Angeles,  California,  by  its  At- 
torney-in-Fact,  this   13th  day  of  December,   1955. 

[Seal]  THE  OHIO  CASUALTY  INSUR- 

ANCE COMPANY, 

/s/  By    CHARLOTTE  H.  BARR, 

Attorney-in-Fact  [35] 

Affidavit  of  Attorney-in-Fact  for  Surety  attached. 
[Endorsed] :    Filed  December  16,  1955. 
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Title  of  District  Court  and  Causes  Nos.  16905-6.] 

STATEMENT  OF  POINTS 

The  points  upon  which  Appellant  intends  to  rely 
n  this  Appeal  are  as  follows : 

1.  The  Court  erred  in  holding  that  Plaintiff  is 
manufacturer  of  automobile  parts  or  accessories 

^thin  the  meaning  of  Section  3403(c)  of  the  1939 
jode  and  Treasury  Regulation  46  (1941  Edition, 
lection  316.55). 

2.  The  Court  erred  in  holding  that  the  license 
ilate  frames,  designed  to  advertise  the  automobile 
ealer's  business  wares  and  products  are  automobile 
,ccessories  within  the  meaning  of  Section  3403(c) 
f  the  1939  Code,  Treasury  Regulation  46  (1941 
edition,  Section  316.55).  [36] 

3.  The  Court  erred  in  refusing  to  hold  that  the 
Lcense  plate  frames  were  specifically  made  for  in- 
[ividual  automobile  dealers  with  the  name  of  deal- 
r's  business  and  products  molded  into  them,  repre- 
ented  the  sale  of  labor  and  material  and  were  not 
he  sale  of  such  frames  as  "automobile  accessories". 

4.  The  Court  erred  in  overruling  Plaintiif's  ob- 
ection  to  the  materiality,  relevancy  or  competency 
0  any  issue  herein  of  Exhibits  1-b  and  1-c  referred 
0  in  paragraph  5  and  paragraph  8  and  the  remain- 
ng  statements  contained  in  (a),  (b)  and  (c)  of 
paragraph  8  of  the  Stipulation  of  Facts. 
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Dated:   This  11th  day  of  January,  1956. 

RILEY  and  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Plaintiff  [37] 

Affidavit  of  Service  by  Mail  attached.  [38] 

[Endorsed] :   Filed  January  12,  1956. 


[Title  of  District  Court  and  Causes  Nos.  16905-6.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellant,  Benmatt  Organization,  Inc.,  desig- 
nates the  following  portions  of  the  record,  proceed- 
ings and  evidence  to  be  contained  in  the  record  on 
appeal  in  this  action: 

1.  The  Complaint. 

2.  Defendant's  Answer  to  the  Complaint. 

3.  Stipulation  of  Facts,  including  Exhibits  1-a, 
1-b  and  1-c  referred  to  therein. 

4.  Opinion. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 

6.  Objections  to  Defendant's  proposed  Findings 
of  Fact  and  Conclusions  of  Law. 

7.  Order  Overruling  Plaintiff's  Objections  to  cer- 
tain evidence  received  at  the  Hearing. 

8.  Judgment,  entered  October  25,  1955. 

9.  Notice  of  Appeal,  filed  December  13,  1955. 

10.  Bond  for  Cost  on  Appeal. 
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11.  Statement  of  Points  on  which  Appellant  in- 
;en(is  to  rely,  served  herewith. 

12.  This  Designation. 

Dated:   This  11th  day  of  January,  1956. 

RILEY  and  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Plaintiff         [40] 

Affidavit  of  Service  by  Mail  attached.  [41] 

[Endorsed]  :    Filed  January  12,  1956. 

[Title  of  District  Court  and  Cause  No.  16905.] 

CERTIFICATE  OP  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
Qumbered  1  to  41,  inclusive,  contain  the  original 

Complaint ; 

Answer ; 

Stipulation  of  Facts;  (16905-BH— 16906-BH) 

Opinion;  (16905-BH— 16906-BH) 

Findings  of  Fact  and  Conclusions  of  Law; 
(16905-BH— 16906-BH) 

Objections  to  Defendant's  Proposed  Findings  of 
Fact  and  Conclusions  of  Law;  (16905-BH— 16906- 
BH) 

Order  Overruling  Plaintiff's  Objection  to  Certain 
Evidence  Received  at  the  Hearing;  (16905-BH — 
16906-BH) 


1 
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Judgment; 

Notice  of  Appeal; 

Statement  of  Points;  (16905-BH— 16906-BH)       ||| 

Designation  of  Contents  of  Record ;  (16905-BH — 
16906-BH  which,  together  with  a  photostatic  copyl 
of  Undertaking  for  Costs  on  Appeal  and  Plain- 
tiff's exhibits  1-a,  1-b,  1-c,  in  the  above-entitled 
cause,  constitute  the  transcript  of  record  on  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  in  said  cause. 

I  further  certify  that  my  fees  for  preparing  the] 
foregoing  record  amount  to  $2.00,  the  sum  of  which 
has  been  paid  by  appellant.  .. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  24th  day  of  January,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  By    CHARLES  E.  JONES, 
Deputy 


[Endorsed] :  No.  15007.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Benmatt  Organiza- 
tion, Inc.,  Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed:    January  25,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


United  States  of  America  37 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Civil  No.  15007 

JENl^IATT  ORGANIZATION,  INC., 

Appellant, 
vs. 

INITED  STATES  OF  AMERICA, 

Appellee. 

Civil  No.  15008 

^ENMATT  ORGANIZATION,  INC., 

Appellant, 

vs. 

lOBERT    A.    RIDDELL,    Director    of    Internal 
Revenue,  Appellee. 

ADOPTION  OF  DESIGNATION  OF  RECORD 

AND  state:\ient  of  points 

Appellant,  Benmatt  Organization,  Inc.,  hereby 
idopts  the  Designation  of  Contents  of  Record  on 
Lpx)eal  and  Statement  of  Points  appearing  in  the 
jertified  typewritten  transcript  of  the  record  herein 
n  the  same  manner  and  to  the  same  extent  as 
hough  herein  fully  set  out, 

RILEY  and  HALL, 
/s/  By   B.  H.  NEBLETT, 

Attorneys  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Feb.  8,  1956.  Paul  P.  O'Brien, 
Clerk. 
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United  States  Couirt  of  Appeals 
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Benmatt  Organization,  Inc., 

vs. 
United  States  of  America, 


Appellant, 


Appellee. 


Appeal    From    the    United    States    District    Court    for    the 
Southern  District  of  California. 


BRIEF  FOR  THE  APPELLANT. 


Opinion  Below. 

The  finding  of  fact  and  opinion  of  the  District  Court 
are  reported  in  the  record  at  pages  17  to  26.  The  opinion 
may  also  be  found  in  134  Fed.  Supp.  511. 

Jurisdiction. 

This  proceeding  involves  manufacturer's  excise  tax 
from  November  1,  1947  through  October  31,  1949,  in  the 
sum  of  $8,501.78,  together  with  interest  as  provided  by 
by  law.^    The  taxpayer  filed  a  complaint  with  the  District 


^This  is  a  companion  case.     The  parties  stipulated  that  Civil  No. 
15008,   involving  same   issues,   abide   final   judgment   herein. 
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Court  on  July  7,  1954  [R.  1]  under  the  provisions  of  Sec- 
tions 1340  and  1346(a)(1)  of  28  U.  S.  C  The  judg- 
ment of  the  District  Court  was  entered  October  24,  1955 
[R.  30-31].  Notice  of  appeal  was  filed  on  December  16, 
1955  [R.  31]. 

Questions  Presented. 

I. 

Whether  license  plate  frames  [Ex.  1-a],  specifically 
designed  and  manufactured  to  advertise  an  automobile 
dealers'  business  and  products,  with  the  name  of  the  deal- 
ers' business  and  products  molded  into  them,  are  "auto- 
mobile accessories,"  within  the  meaning  of  Section  3403 
(c)  of  the  1939  Code  and  Section  316.55  of  Treasury 
Regulation  46. 

II. 

Whether  license  plate  frames  [Exs.  1-b  and  1-c], 
bearing  the  name  of  a  city,  state  or  plain,  are  "automobile 
accessories,"  within  the  meaning  of  Section  3403(c),  of 
the  1939  Code  and  Section  316.55  of  Treasury  Regula- 
tion 46. 

III. 

Whether  license  plate  frames  [Ex.  1-a],  specifically 
designed  and  manufactured  to  advertise  an  automobile 
dealer's  business  and  products,  with  the  name  of  the  deal- 
ers business  and  products  molded  into  them,  represent  the 
sale  of  labor  and  material,  or  the  sale  of  such  frames  as 
"automobile  accessories"  within  the  meaning  of  Section 
3403(c),  of  the  1939  Code  and  Section  316.55  of  Treas- 
ury Regulation  46. 
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IV. 

Whether  Hcense  plate  frames  [Exs.  1-b  and  1-c],  bear- 
ng  the  name  of  a  city,  state  or  plain,  not  sued  on  in  this 
)roceeding,  and  the  facts  contained  in  Paragraph  VIII 
)f  the  stipulated  facts  were  properly  received  in  evidence. 

V. 

Whether  the  provisions  of  a  statute  levying  taxes,  in 
:ase  of  doubt,  are  to  be  construed  in  favor  of  the  taxpayers 
Dr  most  strongly  against  the  government. 

Statutes  and  Regulations  Involved. 

The  applicable  statutes  and  Regulations  are  set  forth 
n  the  Appendix. 

Statement. 

The  taxpayer  is  the  manufacturer  of  automobile  license 
plate  frames  [Exs.  1-a,  1-b  and  1-c].  Exhibit  1-a,  is 
specifically  designed  and  manufactured  for  automobile 
dealers,  with  the  name  and  products  of  the  dealer  molded 
into  them  [R.  25,  Par.  XI].  Such  frames  are  given  to 
customers  for  "advertising"  purposes  and  charged  to 
"advertising  or  other  expense"  on  the  dealers'  books  and 
records  [R.  24,  Par.  VI].  License  plate  frames,  adver- 
tising the  dealers'  business,  cannot  be  purchased  from 
automobile  supply  stores.  Exhibits  1-b  and  1-c,  received 
in  evidence  over  plaintiff's  objection,  bearing  the  name  of  a 
city,  a  state  or  plain,  can  be  purchased  at  automobile  supply 
stores  and  are  advertised  by  such  stores  as  protecting  and 
compHmenting  license  plates   [R.  25,  par.  XI]. 

Appellant  did  not  file  claims  for  refund  with  respect 
to  the  manufacturers'  excise  tax  represented  by  Exhibits 
1-b  and  1-c,  and  those  taxes  are  not  involved  in  this  pro- 
ceeding.   The  reason  is  as  follows:     Exhibits  1-b  and  1-c 


are  sold  over  the  counter  by  automobile  supply  stores  and 
the  purchaser  is  the  ultimate  consumer  [R.  25].  Plaintiff 
had  no  way  of  knowing  who  the  ultimate  consumer  was, 
so  as  to  secure  the  written  consents,  required  by  Section 
3443(d)  of  the  1939  Code  (now  Section  6416  of  the 
1954  Code). 

Summary  of  Argument. 

License  plate  frames  [Ex.  1-a]  advertising  the  dealers' 
business  are  not  included  in  the  generic  term  "automobile 
accessories,"  within  the  meaning  of  statute  and  the  Regu- 
lations ;  that  such  frames  are  specially  designed  and  made  1 
to  order  for  automobile  dealers;  that  the  dealer's  name 
is  molded  into  them;  that  they  advertise  and  identify  the 
dealer's  business  and  products;  that  advertising  is  their 
principal  and  primary  function;  that  such  frames  are  "ac- 
cessory" to  the  dealers'  business  and  not  the  automobile 
and  are  "commonly  and  commercially"  known  as  adver- 
tising devices;  that  such  frames  cannot  be  obtained  from 
automobile  supply  stores,  but  only  from  auto  dealers  and 
the  customer  is  not  charged  for  them;  that  the  cost  of 
such  frames  are  charged  to  "advertising  or  other  expense" 
on  the  dealers'  books  and  records ;  that  such  frames  do  not 
come  within  the  statutory  classification  of  "automobile 
accessories,"  either  by  name  or  descriptive  phrase ;  that  the 
question  is  essentially  one  of  classification;  that  license 
plate  frames  are  advertising  devices ;  and  that  such  frames 
cannot  be  identified  as  the  thing  or  article  Sections 
3403(c)  and  316.55  of  Treasury  Regulation  46  have  taxed 
and  do  not  fit  into  such  classification. 

License  plate  frames  [Ex.  1-b  and  1-e],  bearing  the 
name  of  a  city  or  state  or  plain,  are  not  "automobile  ac- 
cessories" within  the  meaning  of  the  statute  and  the  Regu- 
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ations;  and  that  license  plate  frames,  with  or  without  ad- 
vertising matter,  are  unrelated  and  extraneous  to  the  op- 
;rational  and  functional  elements  of  an  automobile,  and 
herefore  such  frames  are  not  "automobile  accessories." 

License  plate  frames,  advertising  the  dealers'  business 
md  specifically  made  to  order  for  the  various  dealers, 
represent  the  sale  of  labor  and  material,  and  not  the  sale 
3f  frames  as  "automobile  accessories"  within  the  meaning 
)f  Section  3403(c)  and  Section  316.55  of  Regulation  46, 

The  District  Court,  over  plaintiff's  objection,  improperly 
received  in  evidence  Exhibits  1-b  and  1-c  and  other  evi- 
lence  contained  in  Paragraph  VIII  of  the  stipulated  facts 
that  Auto  Supply  stores  advertised  and  sold  such  frames 
as  articles  for  the  protection  and  adornment  of  automobile 
plates;  that  plaintiff  did  not  file  claims  for  refund  for  the 
excise  taxes,  represented  by  Exhibits  1-b  and  1-c,  and 
those  taxes  are  not  involved  in  this  proceeding;  that,  there- 
fore. Exhibits  1-b  and  1-c  and  the  other  evidence  men- 
tioned above  are  incompetent,  irrelevant,  and  immaterial 
to  any  issue  in  this  proceeding.  Plaintiff  reserved  the 
right  to  object  to  materiality  and  competency  of  the  above 
evidence  in  the  written  stipulation  of  facts  signed  by 
the  parties  [R.  14,  29].  The  District  Court  entered  an 
order  over-ruling  appellant's  objections  on  October  24, 
1955   [R.  29]. 

The  provisions  of  a  statute  levying  taxes,  in  case  of 
doubt,  are  to  be  construed,  in  favor  of  the  taxpayer;  and 
most  strongly  against  the  government. 


ARGUMENT. 

I. 

License  Plate  Frames  [Ex.  1-a]  Advertising  the  Deal- 
ers' Business,  Are  Not  "Automobile  Accessories." 

II. 
License  Plate  Frames  [Exs.  1-b  and  1-c]  Bearing  the 
Name  of  a  City  or  State  or  Plain  Are  Not  "Auto- 
mobile Accessories." 

Points  I  and  II  will  be  discussed  together  for  the  sake 
of  convenience.  Plaintiff's  purpose  under  these  headings 
is  twofold :  to  endeavor  to  persuade  this  Court  that  license 
plate  frames,  advertising  the  automobile  dealers'  business, 
are  not  "accessories"  and  at  the  same  time  to  persuade 
the  Court  that  license  plate  frames,  without  advertising 
matter  are  not  "accessories."  If  license  plate  frames, 
without  advertising  matter,  are  not  "accessories"  because 
unrelated  to  the  automobile's  "utility,"  a  fortiori,  license 
plate  frames,  advertising  the  dealer's  business,  are  not 
"accessories."  However,  the  converse  of  this  proposition 
does  not  follow  as  will  be  hereinafter  pointed  out.  Ap- 
pellant maintains  that  the  license  plate  frames  herein,  with 
or  without  advertising  matter,  are  not  included  in  the 
generic  term  "automobile  accessories." 

The  question  is  essentially  one  of  classification  and  the 
test,  is  whether  the  article  attempted  to  be  taxed,  can  be 
identified,  by  name  or  descriptive  phrase,  as  the  article  the 
statute  has  taxed.  Considerable  light  is  thrown  upon  the 
problem  by  a  close  study  of  the  statute  and  the  Regulation. 
Section  3403  (c)  of  the  1939  Code,  enumerates  by  name 
six  "articles"  "which  shall  be  considered  parts  or  acces- 
sories" and  which  are  "spark  plugs,  storage  batteries, 
leaf-springs,  coils,  timers,  and  tire  chains."     These  six 


"articles"  were  deliberately  placed  in  the  statute  as  a  guide 
and  to  aid  in  defining  the  generic  term  "automobile  acces- 
sories" and  constitute  statutory  examples  or  classification. 
Each  named  article  serves  an  operational  and  functional 
need  of  an  automobile.  License  plate  frames,  on  the 
contrary,  are  not  a  necessary  and  component  part  of  an 
automobile  and  serve  no  operational  nor  functional  need, 
therefore,  such  frames  are  functionally  unrelated  and 
extraneous  to  the  six  named  articles  set  out  in  the  stat- 
ute. This  being  the  case,  license  plate  frames  cannot  be 
identified  as  the  "articles"  the  law  has  attempted  to  tax. 
Such  frames,  in  short,  are  not  comprehended  by  and  re- 
sponsive to  the  statutory  classification.  Significantly, 
Treasury  Regulation  46,  Section  316.55  pick  up  and  repeat 
the  same  six  named  "articles"  listed  in  Section  3403(c) 
of  the  statute,  thereby  emphasizing  and  adopting  the 
examples  and  classification  set  out  in  the  statute. 

The  District  Court's  opinion  states  that  "the  evidence  in 
this  case  discloses  that  automobile  license  plate  frames  can 
be  purchased  at  any  automobile  accessory  store,  which  in 
itself,  indicates  that  classification  by  the  trade/'  The 
Court  has  inadvertently  misread  the  stipulation  of  facts. 
The  stipulated  facts  show  that  only  license  plate  frames 
[Ex.  1-b]  bearing  the  name  of  a  city  or  state,  and  Exhibit 
1-c  which  is  plain,  can  be  purchased  at  automobile  supply 
stores.  Exhibit  1-a,  sued  on  in  this  proceeding,  advertis- 
ing the  dealer's  business  and  products,  cannot  be  purchased 
at  automobile  supply  stores,  and  can  only  be  obtained  from 
automobile  dealers.  The  error  apparently  caused  the 
Court  to  incorrectly  classify  Exhibit  1-a,  advertising  the 
dealer's  business,  as  "automobile  accessories."  This  is 
borne  out  by  the  Court's  statement  above  quoted,  "which 
in  itself,  indicates  that  classification  by  the  trade."  Under 
the    District    Court's    reasoning,    the    fact    that    Exhibit 


1-a,  advertising  the  dealer's  business,  is  not  sold  hy  nuto 
supply  stores  indicates  that  such  frames  are  not  classified 
by  the  trade  as  "automobile  accessories"  and  are,  there- 
of ore,  not  "automobile  accessories"  within  the  meaning  of 
the  act.  If  license  plate  frames,  advertising  the  dealer's 
Jbusiness,  under  the  Court's  theory,  were  so  classified  by 
the  'irade,  they  would  be  included  in  the  stocks  of  the 
automobile  supply  stores,  and  sold  to  customers  in  the 
normal  course  of  their  business.  Exhibit  1-a,  advertising 
;the  dealer's  business,  is  manufactured  and  sold  to  auto- 
mobile dealers  only,  and  not  to  the  general  public.  This 
fact,  ibased  on  the  District  Court's  theory,  stamps  them  as 
advertising 'devices  and  indicates  quite  clearly  their  classi- 
fication in  the  trade  as  advertising  devices  or  media. 

The  opinion  below  further  states  "the  plaintiff  has  rec- 
ognized that  frames  without  the  advertising  matter  in- 
serted on  the  body  of  the  frames  are  subject  to  the  tax 
by  paying  the  same  and  not  seeking  a  refund."  We  re- 
spectfully disagree  with  this  conclusion  by  the  Couft. 
The  reason  for  not  suing  on  the  frames  [Exs.  1-b  and 
1-c]  without  the  advertising  matter,  adverted  to  here- 
inabove, was  because  of  the  plaintiff's  inability  to  secure 
the  written  consent  of  the  ultimate  consumer  as  required 
by  Section  3443(d)  of  the  1939  Code.  Exhibits  1-b  and 
1-c  are  sold  over  the  counter  by  the  automobile  supply 
stores  and  the  purchaser  is  the  ultimate  consumer.  The 
taxpayer  had  no  way  of  knowing  who  the  customer  was 
50  as  to  secure  the  written  consent  required  by  the  statute. 
In  the  case  of  the  license  plate  frames,  Exhibit  1-a,  adver- 
tising the  automobile  dealer's  business,  the  dealer  is  the 
ultimate  purchaser  since  he  gives  the  frames  to  his  cus- 
tomers. As  a  prerequisite  to  bringing  this  proceeding,  the 
automobile  dealers'  written  consents  were  secured  [R.  7, 
Par.  10].     Exhibit  A,  attached  to  the  complaint  [R.  8], 
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shows  that  the  taxpayer  overpaid  the  tax  by  $98,747.04, 
yet  written  consents  were  obtained  for  only  $38,205.64. 
As  a  practical  matter,  it  was  difficult  to  secure  the  written 
consents  even  from  the  automobile  dealers.  Actually,  the 
task  was  impossible  with  respect  to  Exhibits  1-b  and  1-c, 
because  the  ultimate  consumer  was  unknown  to  the  plain- 
tiff. 

The  Court  below  cited  Masterbilt  Products  Corp.  v. 
U.  S.  A.  (1942),  42  Fed.  Supp.  294,  in  support  of  its 
view  that  license  plate  frames  are  "accessories."  The 
taxpayer  designed  and  sold  automatic  cigarette  lighters 
and  dispensers.  The  device  when  attached  to  an  automo- 
bile enabled  a  smoker  who  was  driving  to  obtain  a  lighted 
cigarette  without  taking  his  eyes  off  the  road,  thereby  con- 
tributing to  safe  driving,  but  not  essential  to  safe  driving. 
The  contrivance  was  advertised  by  the  plaintiff  as  an 
automobile  safety  device,  which,  in  fact,  it  was  and  sub- 
stantially contributed  to  the  ''utility  and  use"  of  the 
automobile.  The  Court  stated  it  contributed  to  safe  driv- 
ing because  "it  enabled  the  operator  of  a  car  to  obtain 
a  lighted  cigarette  without  taking  his  eyes  from  the 
road" ;  thus,  it  appears  that  automatic  cigarette  lighters 
are  safety  devices  that  contribute  to  the  functional  needs 
and  utility  of  an  automobile,  and  thus  may  be  readily  dis- 
tinguished from  the  license  plate  frames  in  the  present 
case.  In  Masterbilt  Products  Corp.,  supra,  the  Court 
cited  Universal  Battery  Co.  v.  United  States  (1953),  281 
U.  S.  580,  584,  50  S.  Ct.  422,  423,  74  L.  Ed.  1051,  and 
quoted  the  ride  from  that  case  as  follows: 

"It  is  that  articles  primarily  adapted  for  use  in 
motor  vehicles  are  to  be  regarded  as  parts  or  acces- 
sories of  such  vehicles  even  though  there  has  been 
some  other  use  of  the  articles  for  which  they  are  not 
so  well  adapted." 


—10— 

We  maintain  that  the  use  of  the  phrase  "primarily 
adapted"  refers  to  some  utiHty  or  functional  need  for  the 
device  on  the  automobile.  In  Universal  Battery  Co.  v. 
U.  S.,  supra,  from  which  the  above  quotation  was  adopted, 
the  articles  involved  were  storage  batteries,  gascolaters, 
parts  to  speedometers,  and  brackets  attd  fittings  for  use 
as  replacement  parts  for  bumpers  on  automobiles.  Each 
article,  above  named,  is  basically  integrated  to  the  opera- 
tional and  functional  needs  of  an  automobile  and  to  its 
utility.  Each  article  is  within  the  classification  and  class 
of  articles,  comprehended  by  Section  3403(c)  and,  there- 
fore, clearly  within  the  generic  term  "automobile  acces- 
sory." An  automobile  operates  just  as  well  without  license 
frames,  so,  obviously,  such  frames  do  not  add  to  the 
machine's  utility.  The  test,  therefore,  set  out  in  the  Uni- 
versal Battery  Co.  case  has  not  been  met.  {White  v. 
Aronson  (1937),  302  U.  S.  16,  82  L.  Ed.  20,  58  St.  Ct. 
97.)  The  rule  of  the  Universal  Battery  case,  must  be 
construed  in  relation  to  its  facts.  When  so  construed,  the 
language  used,  refers  to  articles  that  are  functionally  re- 
lated to  the  machine's  utility. 

The  Court  below  cited  Cuno  Engineering  Corp.  v. 
United  States  (1930),  43  F.  2d  259,  in  support  of  the 
view  that  each  case  depends  upon  the  particular  facts 
under  consideration.  We  fully  agree  with  this  statement 
of  the  law  by  the  District  Court.  However,  it  is  interest- 
ing to  note  that  the  Cuno  case,  supra,  involved  the  sale  of 
electric  cigar  lighters,  combination  cigar  lighters,  and  ash 
receivers,  and  the  Court  held  that  such  articles  were  not 
"automobile  accessories"  subject  to  the  manufacturer's 
excise  tax  act.     At  page  262,  263,  the  Court  stated: 

"(1,  2)  The  installation  of  a  cigar  lighter  and  ash 
receiver  is  manifestly  a  convenience  to  smokers  oc- 
cupying an  automobile.     It  may  or  may  not  add  to 
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the  ornamentation  of  a  car.  This  is  a  matter  of 
taste.  The  defendant  asserts  that  'Congress  meant 
to  tax  articles  used  on  or  in  connection  with  automo- 
biles.' If  so,  the  taxing  statute  has  not  been  so 
construed  by  the  Commissioner  or  the  courts.  Au- 
burn Rubber  Co.  v.  United  States,  67  Ct.  CI.  49; 
Wells  Mfg.  Co.  V.  United  States,  66  Ct.  CI.  283; 
Milwaukee  Motor  Products  Co.  v.  United  States, 
66  Ct.  CI.  295.  The  Commissioner  has  not  taxed 
flower  holders,  ash  receivers,  cardcases,  toilet  cases, 
vanity  cases,  baby  cribs,  or  hammocks.  Obviously 
a  clear  distinction  prevails,  and  zvas  zuithin  the  intent 
of  the  Revenue  Act,  between  an  extraneous  article 
or  device  capable  and  designed  for  use  as  a  matter 
of  comfort  or  luxury  to  occupants  of  an  automobile, 
and  one  so  intimately  connected  with  its  safe  opera- 
tion and  functioning  elements  that  it  becomes  a  com- 
ponent part  of  the  machine's  utility.  The  segregation 
essential  to  make  depends  upon  the  facts  of  each  case. 
We  have  held  so  more  than  once.  Edison  Storage 
Battery  Company  v.  U.  S.,  67  Ct.  CI.  543,  decided 
May  6,  1929;  Cracker  Jack  Co.  v.  U.  S.  67  Ct.  CI. 
89,  decided  February  4,  1929.  Aside  from  the  gen- 
eral commercial  value  of  the  devices  here  involved, 
it  is  difficidt  to  see  hozu  they  in  any  zmse  prolong  the 
life  of  a  car,  aid  in  its  operation,  or  function  to  over- 
come any  of  the  various  difficulties  attendant  upon 
the  car's  operation,  or  the  incidental  inconveniences 
of  automotive  travel.  A  box  of  safety  or  loose 
matches,  a  separate  automatic  cigar  lighter  and  ash 
receiver,  clearly  constitute  a  substitute  for  the  de- 
vices involved.  The  electric  lighter  takes  the  place 
of  all  these,  and  does  no  more  than  serve  a  personal 
convenience  to  the  occupant  of  the  car  who  desires 
and  seeks  its  use.  We  think  the  devices  are  to  be 
classified  alongside  flower  holders,  cardcases,  etc., 
heretofore  mentioned."     (Emphasis  supplied.) 
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•It  will  be  noted  that  the  Court  observed 

"obviously  a  clear  distinction  prevails  and  was 
within  the  intent  of  the  Revenue  Act,  between  an 
extraneous  article  or  device  capable  and  designed 
for  use  as  a  matter  of  comfort  or  luxury  to  occu- 
pants of  an  automobile,  and  one  so  intimately  con- 
nected with  its  safe  operation  and  functioning  ele- 
ments that  it  becomes  a  component  part  of  the  ma- 
chine's utility." 

Manifestly,  license  plate  frames  advertising  the  dealer's 
business  and  products  or  plain  frames,  are  not  so  inti- 
mately connected  with  the  operation  of  the  automobile's 
functioning  elements  that  it  becomes  a  component  part 
of  the  machine's  "utility."  Moreover,  it  is  difficult  to 
see  how  license  plate  frames  "in  anywise  prolonged  the 
life  of  a  car,  aid  in  its  operation  or  function  to  overcome 
any  of  the  various  difficulties  attendant  upon  the  car's 
operation,  or  the  incidental  inconvenience  of  automotive 
travel,  so  as  to  be  classified  as  "automobile  accessories." 

The  Court  below  further  stated  "It  is  my  view  that 
the  use  of  frames  is  so  widely  known  that  the  Court 
can  take  judicial  notice  of  their  utility  and  use,  as  well 
as  their  ornamentation  (Cadwalder  v.  Zeh  (1894),  151 
U.  S.  171,  14  S.  Ct.  288,  38  L.  Ed.  115)"  (Emphasis 
supplied).  By  the  above  statement  and  the  use  of  the 
word  "utility",  the  Court  below  properly  recognizes  that 
an  article  to  be  an  "automobile  accessory"  must  contribute 
to  the  operational  and  functional  need  of  an  automobile 
and  must  be  a  component  part  of  the  machine's  "utility", 
which  is  precisely  the  appellant's  position  herein.  The 
Court  further  states,  it  will  take  judicial  notice  that  license 
plate  frames  have  such  "utility  and  use"  on  automobiles 
and  cites  Cadwalder,  supra,  in  support  of  this  view.    We 
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-espectfully  submit  that  the  Cadwalder  case,  supra,  does 
lot  support  the  view  that  the  Court  can  take  judicial  notice 
3f  the  "utiHty  and  use  as  well  as  their  ornamentation" 
Df  license  plate  frames  on  automobiles.  The  case  involved 
:he  interpretation  of  the  tariff  act,  and  holds  that,  in 
:he  construction  of  the  act,  words  used  therein  to  desig- 
late  particular  kinds  or  class  of  goods  (toys),  the  com- 
nercial  meaning  is  to  prevail,  unless  Congress  has  "clearly 
nanifested  a  contrary  intention",  and  that  it  is  only  when 
10  commercial  meaning  is  called  for  or  proved  that  the 
:ommon  meaning  of  the  word  is  to  be  adopted. 

We  have  contended  all  along  that  license  plate  frames 
ire  extraneous  to  the  operational  and  functional  needs 
Df  an  automobile.  If  the  District  Court  may  take  judicial 
notice  of  ''the  utility  and  use"  of  the  license  plate  frames 
on  automobiles,  this  Court  may  take  judicial  notice  of  the 
fact  that  thousands  of  automobiles  do  not  use  or  employ 
license  plate  frames.  This  factor  alone  clearly  indicates 
the  non-essential  and  extraneous  character  of  license  plate 
frames  on  cars,  from  the  standpoint  of  "utility  and  use". 
Further,  the  evidence  shows  that  license  plate  frames  ad- 
vertising the  automobile  dealer's  business  and  products 
are  "commercially  known"  as  advertising  devices.  The 
frames  are  not  sold  to  the  general  public  in  automobile 
supply  stores,  but  the  dealer  gives  such  frames  to  their 
customers  and  charge  the  cost  on  their  books  as  ''adver- 
tising or  other  expense".  Thus,  under  Cadwalder  v.  Zeh, 
supra,  automobile  license  plate  frames,  advertising  the 
dealer's  name  and  business,  are  commercially  known  in 
the  trade  as  advertising  devices.  It  is  self-evident  from 
the  frames  themselves  that  they  are  advertising  devices 
and  automobile  dealers  and  the  general  public  regard  them 
as  advertising  devices.  The  general  public  knows  that 
the  only  place  such  frames  can  be  obtained  is  from  an 
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automobile  dealer.     Frames,  advertising  the  dealers'  busi- 
ness are  not  handled  by  automobile  supply  stores. 

The  District  Court  further  states,  "To  put  the  same 
more  clearly,  plaintiff  contends  that  an  accessory  ceases 
to  be  an  accessory  when  an  advertising  plate  is  affixed 
thereto."  The  Court  erroneously  assumes  that  appellant 
concedes  that  license  plate  frames  [Exs.  1-b  and  1-c], 
bearing  the  name  of  city  or  state  or  plain,  are  automobile 
accessories.  Appellant  does  not  so  concede.  In  the  case 
of  Exhibits  1-b  and  1-c,  as  above  stated,  we  could  not 
locate  the  ultimate  consumer,  which  accounts  for  the  fact 
that  we  did  not  file  a  claim  for  refund  with  respect  to 
the  articles  represented  by  those  exhibits.  As  pointed  out 
above,  appellant  maintains  that  the  plain  frames  have 
no  operational  or  functional  use  on  an  automobile  and, 
therefore,  may  not  be  classified  as  an  "automobile  acces- 
sory." 

The  District  Court  believes  that  an  accessory  does  not 
cease  to  be  an  accessory  because  it  bears  advertising  mat- 
ter, and  states:  "Hub-caps  would  be  exempt  under  the 
same  theory."  We  respectfully  submit,  with  all  deference, 
to  the  District  Court,  that  hub-caps  are  a  necessary  and, 
component  part  of  an  automobile  and  add  to  its  utility. 
They  keep  the  dirt  and  grime  out  of  the  axles,  contribute 
to  the  safety  of  operation,  and  prolong  the  life  of  the  car. 
The  Court  further  illustrates  its  views  by  the  statement 
"A  package  of  matches  continues  to  be  a  package  of 
matches  notwithstanding  the  package  carries  an  adver- 
tisement" and  "a  license  plate  frame  is  a  license  plate 
frame  whether  it  bears  an  advertisement  or  is  plain.  A 
rose  by  another  name  does  not  cease  to  be  a  rose." 
These  quotations  from  the  District  Court's  opinion  are  not 
believed  pertinent  to  the  situation  herein  and  seems  to  have 
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resulted  from  the  Court's  erroneous  assumption  that  the 
plaintiff  conceded  that  plain  license  frames  are  "automo- 
bile accessories."  Assuming  arguendo,  that  license  plate 
frames  without  the  advertising  matter,  are  "accessories", 
it  does  not  follow  that  license  plate  frames,  advertising  the 
dealer's  business  and  name,  are,  therefore,  "automobile 
accessories."  The  addition  of  the  advertising  matter, 
under  the  circumstances  herein,  assuming  the  plain  frames 
are  "automobile  accessories,"  qualifies  and  changes  the 
character  of  such  frames  as  "automobile  accessories",  and 
classifies  them  as  advertising  media  or  devices. 

An  analogous  situation  is  found  in  the  income  tax  law. 
For  example,  the  Commissioner  of  Internal  Revenue  al- 
lows a  deduction  for  the  cost  and  maintenance  of  uni- 
forms of:  baseball  players,  bus  drivers,  firemen  (city), 
jockeys,  letter-carriers,  surgeons,  nurses,  etc.  Ordinarily, 
clothing  represents  non-deductible  personal  expenses.  How- 
ever, owing  to  the  character  of  the  uniforms  and  the  use  to 
which  they  are  put,  the  Commissioner  allows  and  the 
Courts  have  approved  a  deduction  for  cost  and  main- 
tenance. (1956— C.  C.  H.,  Par.  1342.2646).  The  license 
plate  frames,  advertising  the  dealer's  business,  like  the 
uniforms  are  in  a  different  category  and  classification  and 
are,  therefore,  not  subject  to  the  manufacturers  excise 
tax. 

The  license  plate  frames,  advertising  the  automobile 
dealer's  business  are  given  to  their  customers.  The 
District  Court  states  "whether  the  dealer-purchaser  gives 
them  to  his  customer  or  sells  them  is  immaterial  to  any 
issue  in  this  case."  Williams  v.  Harrison  (1940),  110 
F.  2d  989,  is  cited  in  support  of  this  view.  This  pro- 
nouncement does  not  seem  to  be  sound  when  applied  to  the 
factual  situation  in  the  subject  case.     It  is  our  position 
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that  the  license  frames  advertising  the  automobile  dealer's 
business  are  purely  advertising  devices  and  are  commer- 
cially known  as  such  in  the  trade.  The  fact  that  such 
frames  are  given  to  customers  and  the  cost  charged 
as  "advertising  or  other  expense,"  is  pertinent  evidence  in 
support  of  this  theory  and  argument. 

Appellant's  position  herein,  that  license  plate  frames, 
advertising  the  automobile  dealer's  business,  are  not  "ac- 
cessories," is  supported  by  Smith  v.  McDonald  (C.  A.  3, 
1954),  214  F.  2d  920,  reversing  116  Fed.  Supp.  158. 
Certiorari  was  not  applied  for.  Briefly,  the  facts  in  the 
McDonald  case,  supra,  may  be  summarized  as  follows: 
The  plaintiff  trading  as  Night-Lite  Sign  Co.,  manufac- 
tured an  electric  sign  designed  to  be  attached  by  suction 
cups  to  the  tops  of  taxicabs  to  advertise  the  taxicab  oper- 
ator*' business.  The  sign  consisted  of  a  lucite  tube  hous- 
ing, lettered  "taxi,"  "vacant,"  "yellow,"  "veteran,"  or  as 
otherwise  desired.  The  signs  are  illuminated  by  electrical 
bulbs  in  the  lucite  housing.  Such  signs  were  purchased 
only  by  taxicab  operators. 

Justice  Kalodner  wrote  the  opinion.  He  stated  the 
legal  question  in  the  first  sentence  of  his  opinion  as  fol- 
lows: 

"Is  an  electrical  sign,  designed  to  be  attached  to  the 
top  of  taxicabs  to  advertise  its  wares,  an  automobile 
accessory  within  the  meaning  of  Section  3403(c)  of 
the  Internal  Revenue  Code  which  imposes  a  5%  tax 
on  automobile  accessories?" 

This  is  the  precise  question  involved  in  the  present  case, 
that  is,  whether  license  plate  frames  advertising  the  auto- 
mobile dealers'  business  are  "accessories"  within  the 
meaning  of  Section  3403(c),  Internal  Revenue  Code,  and 
Section  316.55  of  Treasury   Regulation  46.     The  simi- 
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arity  between  the  cases  is  patent  from  a  statement  of  the 
[uestions.  The  apphcable  statute  and  regulations  are  set 
lut  in  a  footnote  in  the  McDonald  case.  The  same  stat- 
ite  and  regulations  are  involved  in  the  present  case. 

In  McDonald,  supra,  the  court  stated  "Upon  consid- 
iration  of  the  issues,  we  are  of  the  opinion  that  plaintiff's 
■lectrical  signs  are  not  accessories.  The  character  and 
ise  of  the  signs  on  taxicabs  is  analogous  to  the  character 
md  use  of  taximeters  on  taxicabs."  It  will  be  noted  that 
he  Third  Circuit  precisely  held  that  electric  signs  on 
axicabs  "are  not  accessories."  The  District  Court,  in 
he  present  case,  commented  on  the  McDonald  case, 
nipra,  and  stated  "With  this  holding  we  have  no  quarrel, 
)ut  fail  to  see  its  application  to  this  case."  It  seems  clear 
o  us  that  the  McDonald  case  is  based  upon  the  premise 
ind  precisely  holds  that  electric  signs  on  taxicabs  are  not 
'accessories."  The  fact  that  they  are  analogous  to  the 
:haracter  and  use  of  taxicab  meters  on  taxicabs  is  not  im- 
)ortant.  The  basic  thing  is  that  the  Court  found  and  held 
n  McDonald  supra,  that  the  taxicab  signs  were  not  "acces- 
;ories"  within  the  meaning  of  Section  3403(c)  and  See- 
on  316.55  of  Treasury  Regulation  46. 

In  Smith  v.  McDonald,  supra,  Justice  Kalodner  not  only 
stated  the  question  but  further  clarified  the  issue  to  be 
lecided  by  clearly  stating  the  contentions  of  the  parties. 
Nq  quote: 

"The  sum  of  plaintiff's  contention  on  this  appeal 
is  that  'advertising  sign  or  device'  is  not  included  in 
the  generic  term  'automobile  accessory';  that  'that 
which  is  an  accessory  is  integrated  in  the  thing  to 
which  it  is  accessory';  that  his  electric  sign  is  acces- 
sory to  the  taxicab  operator's  business  and  not  to  his 
cab. 
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"It  is  the  Collector's  position  that  Section  316.55 
of  Treasury  Regulation  46,  which  pertains  to  Sec- 
tion 3403(c),  properly  specifies  that  any  article  which 
is  designed  to  be  attached  to  an  automobile  to  add  to 
its  utility  or  ornamentation,  or  whose  primary  use 
is  in  connection  with  an  automobile,  is  an  'accessory/ 
The  Regulation,  says  the  Collector  is  dispositive  of 
the  plaintiff's  contention  under  Universal  Battery  v. 
United  States  (1930),  281  U.  S.  580,  50  S.  Ct.  422, 
74  L.  Ed.  1051." 

In  McDonald,  supra,  the  government  thought,  as  they 
do  here,  that  Universal  Battery  case  was  dispositive  of 
the  issue. 

Finally,  the  Court  stated  in  Smith  v.  McDonald,  supra, 
*'It  may  be  observed  that  the  Treasury  Department 
has  held  that  emblems  designed  to  be  attached  to  auto- 
mobiles to  show  membership  in  automobile  clubs,  societies, 
etc.  are  not  taxable  as  automobile  parts  or  accessories, 
S.  T.  409-11-1,  C.  B.  285."  (Emphasis  supplied.) 
The  Circuit  Court's  reference,  in  Smith  v.  McDonald, 
supra,  to  "emblems  designed  to  be  attached  to  automobiles 
to  show  membership  in  automobile  clubs,  societies,  etc." 
sustains  and  confirms  appellant's  view,  that  license  plate 
frames,  advertising  the  automobile  dealer's  business  are 
not  "accessories".  The  Court  makes  this  point  crystal 
clear,  by  comparing  such  emblems  to  the  electric  taxicab 
signs  involved  in  the  McDonald  case.  Actually,  license 
plate  frames,  designed  and  manufactured  to  advertise  an 
automobile  dealer's  business,  more  nearly  resemble  "auto- 
mobile emblems"  than  the  "electric  taxicab  signs"  in  Mc- 
Donald,  supra. 

Moreover,  the  license  plate,  itself,  is  not  an  "automobile 
accessory".    Logically,  therefore,  on  what  theory  could  the 
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license  frame  surrounding  the  license  plate  be  regarded 
IS  an  "accessory."  License  plate  frames  are  not  required 
3n  automobiles  by  the  State  of  California  or  any  other 
state.  Assume  the  state  furnished  the  license  frame  along 
with  the  plate,  yet  the  combination  would  not  make  the 
license  frame  an  "automobile  accessory."  The  State  of 
California  requires  a  license  plate  for  the  purpose  of 
Identifying  the  automobile  and  its  owner.  License  plate 
frames,  advertising  the  dealer's  business,  are  in  the  same 
:ategory.  They  merely  identify  the  dealer  and  advertise 
bis  business.  Such  frames,  therefore,  may  not  be  classi- 
fied as  "automobile  accessories." 

in. 

License  Plate  Frames  Specifically  Designed  and  Manu- 
factured to  Advertise  the  Automobile  Dealer's 
Business  and  Products  Represent  the  Sale  of 
Labor  and  Material,  and  Are  Not  Sales  of  Frames 
as  "Automobile  Accessories." 

Our  position  under  this  point  is  supported  by  Johnnie 
and  Mack,  Inc.  (D.  C.  Fla.,  1954),  123  Fed.  Supp.  400 
(appeal  not  taken).  The  plaintiff  made  seat  covers 
to  individual  orders,  after  selection  of  the  fabric  by  the 
purchasers.  The  purchasers  were  individual  owners,  and 
new  and  used  car  dealers.  The  Court  held,  in  these  cir- 
cumstances, that  the  sale  of  seat  covers  were  the  sales 
of  labor  and  material  and  were  not  the  sales  of  seat  covers 
as  "accessories",  within  the  meaning  of  Section  3403(c) 
and  Section  316.55  of  Treasury  Regulation  46.  The 
Court  further  stated  that  this  was  true  whether  the  seat 
covers  were  made  to  individual  automobile  owners,  after 
selection  of  fabrics  by  the  purchaser,  and  irrespective  of 
whether  the  purchaser  is  an  individual  automobile  owner, 
or  is  a  new  or  used  car  dealer.     The  license  plate  frame, 


—20-- 

in  the  present  case,  advertising  the  dealer's  business  were 
made  to  order  for  the  various  automobile  dealers.  They, 
therefore,  are  analogous  to  the  seat  covers  in  Johnnie 
and  Mack,  Inc.,  supra,  and  represent  the  sale  of  labor 
and  material  and  are  not  the  sales  of  license  plate  frames 
as  "accessories"  within  the  meaning  of  Section  3403(c) 
and  the  regulations. 

Another  similar  case  is  Bacon  &  Van  Buskirk  Glass  Co. 
V.  Lackenbill  (D.  C.  111.,  1955),  55-1,  U.  S.  T.  C.  Par. 
49-124.  (The  government  did  not  appeal.  C.  C.  H. 
1956,  Vol.  5,  p.  51.102.)  The  taxpayer  is  engaged  in 
the  retail  glass  business,  cutting  glass  from  large  sheets 
as  ordered  by  customers  for  installation  in  their  wind- 
shields, doors,  or  ventilator  wings  of  their  automobiles. 
Plaintiff  did  not,  at  any  time,  cut  any  glass  for  installation 
and  place  same  in  stock  for  resale  to  any  person  or  per- 
sons but  only  as  ordered  by  customers.  The  Court  held 
that  plaintiff  was  not  a  manufacturer  of  automobile  parts 
or  accessories  within  the  meaning  of  the  law.  Section 
3403(c),  and  the  Regulations.  The  license  plate  frames 
in  the  present  case,  advertising  the  dealer's  business,  are 
cut  from  large  metal  sheets  as  specially  ordered  by  various 
automobile  dealers.  Such  frames  are  not  carried  in  stock 
for  sale  to  any  person  or  persons.  In  this  respect,  the 
factual  situation  in  the  present  case  is  similar  to  Johnnie 
and  Mack,  Inc.,  supra,  and  Bacon  &  Van  Buskirk  Glass 
Co.,  supra,  and  requires  a  similar  holding.  Asserting  a 
contrary  view,  see  Masao  Hirasuno  v.  McKenney  (D.  C. 
Hawaii,  1955),  135  Fed.  Supp.  897. 
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IV. 
License  Plate  Frames  [Exs.  1-b  and  1-c]  Bearing  the 
Names  of  a  City,  State  or  Plain,  and  the  Facts 
Contained  in   Paragraph   VIII   of   the   Stipulated 
Facts,  Were  Improperly  Received  in  Evidence. 

Appellant  did  not  file  claims  for  refund  for  the  manu- 
facturer's excise  taxes,  represented  by  Exhibits  1-b  and 
l-c,  and  those  taxes  are  not  involved  in  this  proceeding. 
Consequently,  Exhibits  1-b  and  l-c,  and  the  other  facts 
:ontained  in  Paragraph  VIII  of  the  stipulated  facts  [R. 
15],  are  incompetent,  irrelevant  and  immaterial  to  any 
issue  in  this  proceeding.  Appellant  reserved  the  right  in 
the  written  stipulation  of  facts  to  object  to  such  evidence 
on  the  ground  that  it  was  incompetent,  irrevelant  and 
immaterial  [R.  14].  The  District  Court  entered  an  order 
Dver-ruling  appellant's  objection  to  that  evidence  on  Oc- 
tober 24,  1955  [R.  27,  29].  Appellant  points  out  that 
the  District  Court's  finding  of  facts  and  conclusions  of 
law  and  judgment  herein  was  based  on  the  above  incom- 
petent evidence  [Pars.  VIII,  IX,  X  and  XI  of  Find,  of 
Facts;  R.  24,  25].  In  these  circumstances,  Paragraphs 
VIII,  IX,  X  and  XI  of  the  District  Court's  findings  of 
fact  are  invalid  because  they  are  not  supported  by  com- 
petent and  material  evidence. 

V. 
The  Provisions  of  a  Statute  Levying  Taxes,  in  Case 
of   Doubt,   Must   Be   Construed   in   Favor   of   the 
Taxpayer  and  Most   Strongly  Against   the   Gov- 
ernment. 

Finally,  appellant  is  convinced,  that  the  license  plate 
frames,  herein,  with  or  without  advertising  matter,  do  not 
come  within  the  meaning  of  Section  3403(c)  and  Section 
316.55  of  Treasury  Regulation  46,  either  by  name,  classi- 
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fication  or  descriptive  phrase,  White  v.  Aronson,  supra.l 
Such  frames  cannot  be  identified  by  reference  to  the  statute 
and  the  Regulations  as  the  thing  or  article  the  statute  hasi 
attempted  to  tax.  Obviously,  there  is  doubt  whether  thej 
license  plate  frames  herein  fall  within  the  examples  or 
classification  set  out  in  the  Act.  In  case  of  doubt,  the 
provisions  of  a  statute  must  be  construed  in  favor  of  the 
taxpayer  and  most  strongly  against  the  government.  The 
lower  Court  contrary  to  this  salutary  rule,  has  erroneously 
enlarged  the  scope  of  Section  3403(c)  and  Section  316.55 
of  Treasury  Regulation  46,  instead  of  restricting  the 
meaning  of  "Automobile  accessories"  to  the  articles  identi- 
fiable under  said  Act.  This  important  rule  of  statutory 
construction  may  not  be  lightly  disregarded. 

In  Gould  V.  Gould  (1917),  245  U.  S.  151,  62  L.  Ed.  211, 
38  S.  Ct.  53,  the  Court  stated: 

"In  the  interpretation  of  statutes  levying  taxes  it 
is  the  established  rule  not  to  extend  their  provisions, 
by  implication,  beyond  the  clear  import  of  the  lan- 
guage used,  or  to  enlarge  their  operations  so  as  to 
embrace  matters  not  specifically  pointed  out.  In 
case  of  doubt  they  are  construed  most  strongly 
against  the  government,  and  in  favor  of  the  citizen. 
United  States  v.  Wigglesworth,  2  Story,  369,  Fed. 
Cas.  No.  16,690;  American  Net  &  Twine  Co.  v.' 
Worthington,  141  U.  S.  468,  474,  35  L.  Ed.  821, 
824,  12  Sup.  Ct.  Rep.  55;  Benziger  v.  United  States, 
192  U.  S.  38,  55,  48  L.  Ed.  331,  338,  24  Sup.  Ct. 
Rep.  189."     (Emphasis  supplied.) 

In  U.  S.  V.  Merriam  (1923),  263  U.  S.  179,  6S  L.  Edj| 
240,  44  S.  Ct.  69,  the  Court  stated:  1 

"On  behalf  of  the  government  it  is  urged  that  tax-' 
ation  is  a  practical  matter,  and  concerns  itself  with 
the  substance  of  the  thing  upon  which  the  tax  is 
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imposed,  rather  than  with  legal  forms  or  expres- 
sions. But  in  statutes  levying  taxes  the  literal  mean- 
ing of  the  words  employed  is  most  important,  for  such 
statutes  are  not  to  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used.  If  the  words 
are  doubtful,  the  doubt  must  be  resolved  against  the 
government  in  favor  of  the  taxpayer.  Gould  v. 
Gould,  245  U.  S.  151,  153,  62  L.  Ed.  211,  213,  38 
Sup.  Ct.  Rep.  53."     (Emphasis  supplied.) 

In  Charles  Leich  &  Co.  v.  U.  S.  (C.  A.  7,  1954),  210 
\  2d  901,  907,  the  Court  stated: 

"The  words  of  the  statute  are  thus  open  to  con- 
struction. 'If  the  words  are  doubtful,  the  doubt 
must  be  resolved  against  the  government  and  in  favor 
of  the  taxpayer.'  United  States  v.  Merriam,  263 
U.  S.  179,  188,  44  S.  Ct.  69,  71,  68  L.  Ed.  240.  And, 
as  was  stated  by  this  court  in  Durkee  Famous  Foods, 
Inc.  V.  Harrison,  136  F.  2d  303,  307.  'Another  rule 
often  overlooked  in  construing  a  revenue  statute  is 
that  in  a  doubtful  situation  the  taxpayer  is  entitled 
to  the  benefit  of  the  doubt.'  See  also:  United  States 
V.  Updike,  281  U.  S.  489,  496,  50  S.  Ct.  367,  74 
L.  Ed.  984." 

Conclusion. 

For  the  foregoing  reasons  the  decision  entered  below 
hould  be  reversed. 

Respectfully  submitted, 

Riley  &  Hall,  and 
B.   H.   Neblett. 

Attorneys  for  Appellant. 


APPENDIX. 

Internal  Revenue  Code: 

"Sec.  3403  (a)  (b)  (c),  26  U.  S.  C.  A.  of  the 
Internal  Revenue  Code  of  1939  (now  Sections  4061, 
4062,  and  4063  of  the  1954  Internal  Revenue  Code, 
26  U.  S.  C  A.). 

"Sec.  3403.     Tax  on  automobiles,  etc. 

"There  shall  be  imposed  upon  the  following  articles 
sold  by  the  manufacturer,  producer,  or  importer,  a 
tax  equivalent  to  the  following  percentages  of  the 
price  for  which  so  sold: 

"(a)  Automobile  truck  chassis,  automobile  truck 
bodies,  tractors  of  the  kind  chiefly  used  for  highway 
transportation  in  combination  with  a  trailer  or  semi- 
trailer (including  in  each  of  the  above  cases  parts 
or  accessories  therefor  sold  on  or  in  connection  there 
with  or  with  the  sale  thereof),  2  per  centum.  A  sale 
of  an  automobile  truck  shall,  for  the  purposes  of  this 
subsection,  be  considered  to  be  a  sale  of  the  chassis 
and  of  the  body. 

"(b)  Other  automobile  chassis  and  bodies  and 
motor  cycles  (including  in  each  case  parts  of  acces- 
sories therefor  sold  on  or  in  connection  therewith 
or  with  the  sale  thereof),  except  tractors,  3  per 
centum.  A  sale  of  an  automobile  shall,  for  the  pur- 
poses of  this  subsection,  be  considered  to  be  a  sale 
of  the  chassis  and  of  the  body. 

"(c)  Parts  or  accessories  (other  than  tires  and 
inner  tubes)  for  any  of  the  articles  enumerated 
in  subsection  (a)  or  (b),  2  per  centum.  For  the 
purposes  of  this  subsection  and  subsections  (a)  and 
(h),  spark  plugs,  storage  batteries,  leaf  spring,  coils, 
timers,  and  tire  chains,  zvhich  are  suitable  for  use 
on  or  in  connection  zvith,  or  as  component  parts  of, 
any  of  the  articles  enumerated  in  subsection  (a)  or 
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(b),  shall  be  considered  parts  or  accessories  for  such 
articles,  whether  or  not  primarily  adapted  for  such 
use.    *    *    *"     (Emphasis  supplied.) 

Sec.  3443  Credits  and  Refunds  (d)  26  U.  S.  C.  A.  of 
the  Internal  Revenue  Code  of  1939  (now  Sections  6416(a) 
of  the  1954  Code). 

(d)  No  overpayment  of  tax  under  this  chapter 
shall  be  credited  or  refunded  (otherwise  than  under 
subsection  (a)),  in  pusuance  of  a  court  decision  or 
otherwise,  unless  the  person  who  paid  the  tax  estab- 
lishes, in  accordance  with  the  regulations  prescribed 
by  the  Commissioner  with  the  approval  of  the  Sec- 
retary, (1)  that  he  has  not  included  the  tax  in  the 
price  of  the  article  with  respect  to  which  it  was  im- 
posed, or  collected  the  amount  of  tax  from  the  ven-  i 
dee,  or  (2)  that  he  has  repaid  the  amount  of  the 
tax  to  the  ultimate  purchaser  of  the  article,  or  un- 
less he  files  with  the  Commissioner  written  consent 
of  such  ultimate  purchaser  to  the  allowance  of  the 
credit  or  refund. 

Treasury  Regulations  46  (1940),  Sec.  316.55  (restated 
Section  Federal  Tax  Regulations  (1954)  at  page  1132) 

Sec.  316.55    Definition  of  Parts  or  Accessories 

"(a)  The  term  'parts  or  accessories'  for  an  auto- 
mobile truck  or  other  automobile  chassis  or  body, 
taxable  tractor,  or  motorcycle,  includes  (1)  any 
article  the  primary  use  of  which  is  to  improve,  re- 
pair, replace,  or  serve  as  a  component  part  of  such 
vehicle  or  article,  (2)  any  article  designed  to  be 
attached  to  or  used  in  connection  with  such  vehicle 
or  article  to  add  to  its  utility  or  ornamentation,  and 
(3)  any  article  the  primary  use  of  which  is  in  con- 
nection with  such  vehicle  or  article  whether  or  not 
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essential  to  its  operation  or  use.  However,  such 
term  does  not  include  tires,  inner  tubes,  or  automo- 
bile radio  or  television  receiving-  sets,  since  these 
articles  are  expressly  excluded  by  the  statute  from 
the  tax  on  parts  of  accessories.  With  respect  to  fare 
registers  and  fare  boxes  for  use  on  busses  and 
automobiles,  see  §316.140. 

"(b)  The  term  'Parts  and  accessories'  shall  be 
understood  to  embrace  all  such  articles  as  have 
reached  such  a  stage  of  manufacture  that  they  are 
commonly  or  commercially  known  as  parts  and  ac- 
cessories whether  or  not  fitting  operations  are  re- 
quired in  connection  with  installation.  The  term 
shall  not  be  understood  to  embrace  raw  materials 
used  in  the  manufacture  of  such  articles. 

(c)  Spark  plugs,  storage  batteries,  leaf  springs, 
coils,  timers,  and  tire  chains  which  are  suitable  for 
use  on  or  in  connection  with,  or  as  component  parts 
of,  automobile  truck  or  other  automobile  chassis, 
taxable  tractors,  or  motorcycles,  are  considered  parts 
of  or  accessories  for  such  articles  whether  or  not 
primarily  designed  or  adapted  for  such  use.  As 
amended  T.  D.  5099,  6  F.  R.  6132;  T.  D.  5854, 
16  F.  R.  9465,  Sept.  18,  1951."  (Emphasis  sup- 
plied.) 
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No.  15,007. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Benmatt  Organization,  Inc., 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court   for   the   Southern   District   of    California. 


BRIEF  FOR  THE  APPELLEE. 


Opinion  Below. 

The  opinion,  findings  of  fact  and  conclusions  of  law  of 
the  District  Court  [R.  17-26]  are  reported  at  134  F. 
Supp.  511. 

Jurisdiction. 

This  appeal  involves  manufacturer's  excise  taxes  in  the 
amount  of  $8,501.78  paid  during  the  period  from  Novem- 
ber 1,  1947,  through  October  31,  1949.     [R.  23.]'    Claim 


^Benmatt  Organiaation,  Inc.  v.  Riddell,  Collector,  No.  15,008,  is 
a  companion  case.  The  parties  have  stipulated  that  decision  in  No. 
15,008  will  abide  final  judgment  in  the  instant  case.  The  amount 
involved  in  No.  15,008  is  $29,783.06. 
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for  refund  was  filed  with  the  Collector  at  Los  Angeles  on 
December  31,  1951.  [R.  6.]  Such  claim  was  denied  in 
full  on  August  5,  1952.  [R.  7.]  Suit  for  refund  was 
commenced  in  the  District  Court  within  the  time  provided 
for  by  Section  3772  of  the  Internal  Revenue  Code  of  1939 
on  July  7,  1954.  [R,  4-8.]  Jurisdiction  was  conferred 
on  the  District  Court  by  28  U.  S.  C,  Section  1346. 
The  judgment  of  the  District  Court  was  entered  on 
October  24,  1955.  [R.  31.]  Within  sixty  days,  or  on 
December  16,  1955,  notice  of  appeal  was  filed  by  the  tax- 
payer. [R.  31.]  The  jurisdiction  of  this  Court  is  invoked 
under  the  provisions  of  28  U.  S.  C,  Section  1291. 

Question  Presented. 

Whether  the  District  Court  erred  in  holding  that  tax- 
payer's product,  a  license  plate  frame  identifying  an  in- 
dividual automobile  dealer's  name  and  products  and  de- 
signed to  be  attached  to  the  dealer's  customer's  automobile, 
was  taxable  as  an  automobile  accessory,  within  the  mean- 
ing of  Section  3403(c)  of  the  Internal  Revenue  Code  of 
1939. 

Statute  and  Regulations  Involved. 

The  pertinent  statute  and  Regulations  involved  are  set 
forth  in  the  Appendix,  infra. 

Statement. 

The  pertinent  facts,  as  stipulated  [R.  14-16]  and  found 
by  the  District  Court  [R.  22-25],  appear  as  follows: 

Taxpayer  is  a  California  corporation  having  its  prin-  j 
cipal  place  of  business  in  Los  Angeles.     [R.  22-23.]     It 
manufactures    and    sells    three    types    of    license    plate 
frames.     One  type,  which  is  the  product  here  under  con- 
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sideration,  is  manufactured  for  automobile  dealers  and  ad- 
vertises the  dealer's  name  and  products.  [R.  23,  24.]  A 
second  type,  Exhibit  1-b,  bears  the  name  of  the  city  or 
state.     The  third  Exhibit  1-c,  is  plain.   [R.  24-25.] 

The  automobile  dealers  who  purchased  license  plate 
frames  for  advertising  with  their  names  upon  them  did  not 
charge  their  customers  for  them.  The  cost  to  the  automo- 
bile dealers  was  reflected  on  their  books  as  "advertising 
expense"  or  "other  expense."     [R.  24.] 

The  frames  here  in  issue  were  purchased  by  automobile 
dealers  who  did  not  resell  them.  [R.  14.]  On  the  other 
hand,  the  license  plate  frames  which  bear  the  name  of  a 
state  or  city  or  which  are  plain  [Exs.  1-b  and  1-c]  can 
be  purchased  in  any  automobile  accessory  store.  [R.  25.] 
In  the  latter  connection,  the  parties  stipulated  that  the  man- 
agers of  leading  accessory  stores  would  be  willing  to  tes- 
tify that  their  firms  handled  Types  1-b  and  1-c  license 
plate  frames  manufactured  by  taxpayer,  sold  them  to  cus- 
tomers in  the  ordinary  course  of  business,  and  advertised 
them  as  commodities  to  be  purchased  for  the  adornment 
of  automobiles,  the  protection  of  license  plates,  and  the 
complementing  of  other  chrome  on  the  automobile.  [R. 
15-16.] 

Taxpayer  paid  $98,747.04  in  manufacturer's  excise 
taxes,  between  November  1,  1947,  and  March  31,  1951. 
On  or  about  December  31,  1951,  taxpayer  filed  its  claim 
for  refund  in  such  amount,  which  was  disallowed  in  full. 
Subsequently,  taxpayer  obtained  written  consents  from 
ultimate  purchasers  (dealers)  to  an  allowance  of  such  re- 
funds in  the  amount  of  $38,284.84.  Of  this  amount,  the 
$8,501.78  herein  suit  was  paid  to  former  Collector  Harry 
C.  Westover  during  the  period  from  November  1,  1947, 
to  October  31,  1949,  inclusive.     [R.  23.] 


specifically,  the  District  Court  found,  with  respect  to 
the  dealer  plates  here  in  issue  [R.  24-25] : 

VII. 

The  tax  imposed  is  on  the  manufacturer's  sale 
price  of  the  manufactured  article  and  whether  the 
ultimate  purchaser  sells  them  or  gives  them  away  has 
no  bearing  on  the  tax  liability  of  the  manufacturer. 

VIII. 

The  license  plate  frames  in  dispute  are  primarily 
adapted  for  use  on  motor  vehicles.  They  are  con- 
structed to  be  affixed  to  automobiles  by  bolts,  add  to 
the  utility,  and  become  a  component  part  of  the  auto- 
mobile as  well  as  an  ornament.  They  also  protect  the 
license  plate  from  the  elements  and  prevent  vibration. 
*         *         * 

X. 

A  license  plate  frame  remains  a  license  plate  frame 
whether  it  bears  an  advertisement  or  not. 

XI. 

The  license  plate  frame  with  the  dealer's  name  upon 
it  is  merely  a  frame  with  advertising  molded  into  it, 
and  is,  and  remains  an  automobile  accessory  under 
Section  3403(c)  of  the  Internal  Revenue  Code  of 
1939. 

On  the  basis  of  his  opinion  [R.  17-22],  findings  [R. 
22-25],  and  conclusions  of  law  [R.  25-26],  the  District 
Court  rendered  judgment  for  the  United  States  on  October 
11,  1955,  which  judgment  was  filed  on  October  24,  1955. 
[R.  30-31.]  On  the  day  of  filing  the  judgment,  tax- 
payer filed  its  written  objections  to  the  Government's  pro- 
posed findings  of  fact  and  conclusions  of  law  [R.  26-29], 
specifically  alleging,  inter  alia  [R.  27],  that  it  had,  under 
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the  terms  of  the  stipulation  [R.  14-16],  objected  to  the 
materiality,  relevancy  or  competency  of  the  introduction 
of  Exhibits  1-b  and  1-c,  which  constitute  the  non-dealer 
types  of  license  plate  frames  manufactured  by  taxpayer. 
On  the  same  day,  the  District  Court  made  his  order  over- 
ruling this  objection,  which  order  was  filed  on  October  25, 
1955.  [R.  29.]  Thereupon,  taxpayer  filed  its  notice  of 
appeal  with  this  Court  on  December  13,  1955.     [R.  31.] 

Summary  of  Argument. 

The  District  Court  correctly  held  that  dealer  identifica- 
tion license  plate  frames  manufactured  by  taxpayer  were 
subject  to  excise  tax  as  automobile  "accessories,"  within 
the  meaning  of  Section  3403(c)  of  the  1939  Code  and 
Section  316.55  of  Treasury  Regulations  46. 

Under  the  facts,  as  stipulated  and  found,  it  is  clear  that 
the  subject  dealer-frames — as  is  true  of  any  manufactured 
license  plate  frame,  whether  incorporating  advertising 
matter  or  not — are  primarily  adapted  for  use  on  automo- 
miles,  being  constructed  to  be  affixed  thereto  by  bolts,  and 
serving  in  such  use  to  protect  the  license  plate  from  the 
elements,  to  prevent  vibration,  and  to  improve,  ornamen- 
tation-wise, the  appearance  of  the  car.  As  the  District 
Court  held,  any  or  all  of  these  essential  characteristics  of 
an  automobile  "accessory"  are  properly  the  subject  of 
judicial  notice.  As  additional  supporting  evidence,  the 
District  Court  also,  we  submit  correctly,  admitted  evi- 
dence, which  had  been  stipulated  to  by  taxpayer  but  was 
later  objected  to  at  the  trial,  that  non-dealer  frames,  also 
manufactured  by  taxpayer,  are  sold  to  the  public  in  acces- 
sory supply  stores  and  are  regarded  as  automobile  acces- 
sories in  the  trade. 


Patently,  the  above  facts,  as  found  below,  come  within 
the  four  corners  of  the  established  definitional  require- 
ments of  an  automobile  "accessory"  as  set  out  in  Section 
316.55(a)  of  Treasury  Regulations  46,  which  have  long 
been  accorded  the  full  force  and  effect  of  law  under  the 
United  States  Supreme  Court's  decision  in  Universal  Bat- 
tery Co.  V.  United  States,  281  U.  S.  580.  Under  such 
established  requirements,  the  term  "accessory,"  in  contrast 
to  a  taxable  "part"  and  directly  contrary  to  taxpayer's 
instant  attempt  to  Hmit  taxability  to  articles  "basically  in- 
tegrated to  the  operational  and  functional  needs  of  an 
automobile,"  expressly  includes  (a)  "any  article  the  pri- 
mary use  of  which  is  to  improve  *  *  *  such  vehicle," 
(b)  "any  article  designed  to  be  attached  to  or  used  in  con- 
nection with  such  vehicle  *  *  *  |-q  ^(^^j  ^q  j^g  utility 
or  ornamentation"  or  (c)  "any  article  the  primary  use  of 
which  is  in  connection  wtih  such  vehicle  *  *  *  whether 
or  not  essential  to  its  operation  or  use."  Under  all  of 
these  mutually  independent  definitions,  neither  of  which 
makes  the  presence  or  absence  of  advertising  matter  a 
criterion  for  determination  of  taxability,  the  dealer-frames 
here  before  the  Court  qualify  on  all  squares,  under  the 
facts  presented,  as  an  automobile  "accessory."  Moreover, 
since  the  excise  can  properly  be  analogized  to  a  sales  tax 
on  the  manufacturer,  in  contrast  to  a  use  tax,  the  District 
Court  quite  properly  treated  the  fact  that  advertising 
matter  was  incorporated  therein  and  that  the  purchaser- 
dealers  gave  the  frames  to  their  customers  as  irrelevant 
to  the  determination  of  accessory-status. 

On  the  other  hand,  the  contentions  raised  against  taxa- 
bility by  the  taxpayer  are  without  merit.  Since  the  dealer- 
frames  and  the  non-dealer  frames  manufactured  by  tax- 
payer meet  all  of  the  requirements  for  a  taxable  "acces- 
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sory,"  it  is  of  no  avail  to  attempt  to  obviate  this  fact  of 
qualification  for  excise  by  attempting  to  fuse  into  the  in- 
dependent test  for  accessory-status  the  mutually  exclusive 
independent  test  for  taxability  as  a  "part."  Neither  does 
it  aid  taxpayer  to  attempt  to  ignore  the  acknowledged  fact 
that  the  Supreme  Court,  in  Universal  Battery  Co.  v. 
United  States,  supra,  expressly  directed  its  analysis  to 
both  the  definition  of  a  "part"  and  an  "accessory"  and 
placed  its  imprimatur  on  the  validity  and  reasonableness 
of  both  tests,  as  used  in  the  Treasury  Regulations.  Again, 
the  cases  relied  on  by  the  taxpayer  in  its  futile  attempt  to 
avoid  tax  are  either  clearly  distinguishable  on  the  facts, 
as  is  true  in  Cuno  Engineering  Corp.  v.  United  States, 
43  F.  2d  259  (C.  Cls.),  or  faulty  in  their  analysis,  as  can 
clearly  be  demonstrated  in  the  case  of  Smith  v.  McDonald, 
214  F.  2d  920  (C.  A.  3d). 

Finally,  taxpayer's  argument  that  its  manufacture  of 
license  frames  amounted  only  to  a  sale  of  labor  and  ma- 
terials is  a  poorly  disguised  attempt  to  ignore  the  obvious 
fact  that  the  manufactured  products  are  primarily  adapted 
for  attachment  to  automobiles  and  adjustable  to  all  types 
of  plates;  its  argument  against  the  introduction  in  evi- 
dence of  non-dealer  frames,  while  inconsistent  with  its 
basic  contention  that  both  dealer  and  non-dealer  frames 
should  not  be  taxed,  is  ineffective,  since  such  evidence, 
while  not  essential  to  sustain  the  lower  court's  judgment, 
is  relevant  to  the  advertising  contention  raised  by  tax- 
payer and,  in  any  event,  could  be  brought  in  by  judicial 
notice;  and,  lastly,  its  argument  for  a  favorable  construc- 
tion of  Section  3403(c)  loses  all  significance  in  a  case 
where,  under  the  strictest  favorable  construction  possible, 
the  facts  so  compellingly  demonstrate  that  the  manufac- 
tured product  in  question  is  an  "accessory." 
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ARGUMENT. 


The  District  Court  Correctly  Held  That  the  License 
Plate  Frames  Manufactured  and  Sold  by  the  Tax- 
payer Identifying  an  Individual  Automobile  Deal- 
er's Name  and  Products,  Which  Was  Designed  i 
To  Be  Attached  to  the  Customer's  Automobile —  I 
Were  Taxable  as  Automobile  "Parts  or  Acces- 
sories" Within  the  Meaning  of  Section  3403(c) 
of  the  Internal  Revenue  Code  of  1939. 

Under  the  facts  as  stipulated  and  found,  we  submit  that  i 
the   District   Court  correctly  held  that   taxpayer's   dealer    ' 
identification    license    frames    were    subject    to    manufac-   , 
turer's  excise  tax  as   "parts  or  accessories,"   within  the  ' 
established  meaning  of  Section  3403(c)   of  the  Internal 
Revenue  Code  of  1939  (Appendix,  infra),  as  that  mean- 
ing has  been  developed  both  in  the  relevant  Treasury  Regu- 
lations and  by  the  pertinent  decisions  of  the  Courts. 

A.     The  Statute. 

Section  3403  of  the   Internal  Revenue  Code  of   1939 

(Appendix,  infra),  insofar  as  is  here  applicable,  provides: 

"Sec.  3403.     Tax  on  Automobiles,  Etc. 

"There  shall  be  imposed  upon  the  following  articles 
sold  by  the  manufacturer,  producer,  or  importer,  a 
tax    *    *    * 

*****  *** 

"(b)  [as  amended  by  Sec.  544(a),  Revenue  Act 
of  1941,  c.  412,  55  Stat,  687]  Other  automobile 
chassis  and  bodies,  *  *  *  (including  in  each  case 
parts  or  accessories  therefor  sold  on  or  in  connection 
therewith  or  with  the  sale  thereof),  *  *  *  7  pej- 
centum.    *    *    * 
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"(c)  [as  amended  by  Sec.  544(b),  Revenue  Act 
of  1941.  supra]  Parts  or  accessories  (other  than  tires 
and  inner  tubes  and  other  than  radios)  for  any  of 
the  articles  enumerated  in  subsection  (a)  or  (b),  5 
per  centum.  For  the  purposes  of  this  subsection 
and  subsections  (a)  and  (b),  spark  phigs,  storage 
batteries,  leaf  springs,  coils,  timers,  and  tire  chains, 
which  are  suitable  for  use  on  or  in  connection  with, 
or  as  component  parts  of,  any  of  the  articles  enumer- 
ated in  subsection  (a)  or  (b),  shall  be  considered 
parts  or  accessories  for  such  articles,  whether  or  not 
primarily  adapted  for  such  use.  This  subsection  shall 
not  apply  to  chassis  or  bodies  for  automobile  trucks 
or  other  automobiles.  *  *  *"  (Emphasis  sup- 
plied. ) 

B.     The  Treasury   Regulations. 

Section  316.55  of  Treasury  Regulations  46  (Appendix, 

infra)  provides: 

"Sec.  316.55  [as  amended  by  T.  D.  5099,  1941-2 
Cum.  Bull.  267]  Dcfiiiifioii  of  Parts  or  Accessories. 
— The  term  'parts  or  accessories'  for  an  automobile 
truck  or  other  automobile  chassis  or  body,  taxable 
tractor,  or  motorcycle,  includes  (a)  any  article  the 
primary  use  of  which  is  to  improve,  repair,  replace 
or  serve  as  a  component  part  of  such  vehicle  or  ar- 
ticle, (b)  any  article  designed  to  he  attached  to  or 
used  in  connection  with  such  vehicle  or  article  to  add 
to  its  utility  or  ornamentation,  and  (c)  any  article 
the  primary  use  of  which  is  in  connection  with  such 
vehicle  or  article  whether  or  not  essential  to  its  opera- 
tion or  use.  However,  such  term  does  not  include 
tires,  inner  tubes,  and  automobile  radios,  since  these 
articles  are  expressly  excluded  by  the  statute  from 
the  tax  on  parts  or  accessories.    With  respect  to  fare 
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registers  and  fare  boxes  for  use  on  busses  and  auto- 
mobiles, see  section  316.140.^ 

"The  term  'parts  and  accessories'  shall  be  under- 
stood to  embrace  all  such  articles  as  have  reached 
such  a  stage  of  manufacture  that  they  are  commonly 
or  commercially  known  as  parts  and  accessories 
whether  or  not  fitting  operations  are  required  in  con- 
nection with  installation.  The  term  shall  not  be  un- 
derstood to  embrace  raw  materials  used  in  the  manu- 
facture of  such  articles. 

"Spark  plugs,  storage  batteries,  leaf  springs,  coils, 
timers,  and  tire  chains,  which  are  suitable  for  use 
on  or  in  connection  with,  or  as  component  parts  of, 
automobile  truck  or  other  automobile  chassis,  tax- 
able tractors,  or  motorcycles,  are  considered  parts 
of  or  accessories  for  such  articles  whether  or  not 
primarily  designed  or  adapted  for  such  use."  (Em- 
phasis supplied.) 

C.     The    Demonstrated    Correctness    o£   the    District    Court's 
Application  o£  the   Statute  and   Regulations. 

As  can  readily  be  seen  from  the  foregoing,  Section 
316.55  of  Treasury  Regulations  46  (Point  B,  supra) 
enumerates  three  mutually  exclusive,  independent  criteria 
for  determining  that  a  manufactured  item  is  taxable  un- 
der Section  3403(c)  of  the  1939  Code  as  a  "part"  or  an 
"accessory."  In  the  context  of  the  present  case,  the  item 
will  so  qualify  if:  (1)  Its  "primary  use  *  *  *  js 
to  improve  *  *  *  such  vehicle  [automobile  chassis  or 
body]     *    *    *";  (2)  it  is  "designed  to  be  attached  to  or 


^Under  Section  316.140  of  Regulations  46,  as  added  by  T.  D. 
5099,  supra,  fare  registers  and  fare  boxes  are  taxable  as  business    i 
machines  under  Section  3406(a)  (6)  of  the  1939  Code  "and  not  as 
automobile   accessories   under   section   3403(c),   as   amended." 
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used  in  connection  with  such  vehicle  *  *  *  to  add  to 
its  utility  or  ornamentation";  or  (3)  its  "primary  use 
*  *  *  is  in  connection  with  such  vehicle  *  *  * 
whether  or  not  essential  to  its  operation  or  use." 

With  respect  to  their  validity,  the  enumerated  tests  for 
taxability  set  forth  in  the  Regulations  have  long  been 
accorded  the  full  force  and  effect  of  law.  In  Universal 
Battery  Co.  v.  United  States,  281  U.  S.  580,  the  Supreme 
Court,  in  1930,  had  occasion  to  pass  upon  the  vahdity  of 
the  substantially  comparable  Regulations  defining  the  term 
"part  or  accessory,"  as  used  in  Section  900  of  the  Revenue 
Acts  of  1918,  c.  18,  40  Stat.  1057,  and  1921,  c.  136, 
42  Stat.  227.^  Speaking  for  a  unanimous  Court,  Justice 
Van  Devanter  stated   (pp.   583-584)  : 

"The  administrative  regulations  issued  under  §900 
uniformly  have  construed  the  term  'part'  in  that  sec- 
tion as  meaning  any  article  designed  or  manufac- 
tured for  the  special  purpose  of  being  used  as,  or 
to  replace,  a  component  part  of  such  vehicle,  and  which 
by  reason  of  some  characteristic  is  not  such  a  com- 
mercial article  as  ordinarily  would  be  sold  for  gen- 
eral use,  but  is  primarily  adapted  for  use  as  a  com- 
ponent part  of  such  vehicle.  The  regulations  also 
have  construed  the  term  'accessory'  as  meaning  any 
article  designed  to  be  used  in  connection  with  such 
vehicle  to  add  to  its  utility  or  ornamentation  and 
which  is  primarily  adapted  for  such  use,  whether 
or  not  essential  to  the  operation  of  the  vehicle. 

"The  construction  of  those  terms  has  been  ad- 
hered to  in  the  Internal  Revenue  Bureau  for  about 
ten  years  and  it  ought  not  to  be  disturbed  now  un- 
less  it  be  plainly  wrong.     We  think  it  is   not  so, 


^Section  900  of  the  Revenue  Acts  of  1918  and  1921,  supra,  was 
the  statutory  forerunner  of  Section  3403  of  the  1939  Code. 
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but  is  an  admissible  construction.  Certainly  it  would 
be  unreasonble  to  hold  that  articles  equally  adapted 
to  a  variety  of  uses  and  commonly  put  to  such  uses, 
one  of  which  is  use  in  motor  vehicles,  must  be  classi- 
fied as  parts  or  accessories  for  such  vehicles.  And 
it  would  be  also  unreasonble  to  hold  that  articles 
can  be  so  classified  only  where  they  are  adapted 
solely  for  use  in  motor  vehicles  and  are  exclusively 
so  used.  Magone  v.  Wiederer,  159  U.  S.  555,  559. 
We  think  the  view  taken  in  the  administrative  regu- 
lations is  reasonable  and  should  he  upheld.  It  is  that 
articles  primarily  adapted  for  use  in  motor  vehicles 
are  to  he  regarded  as  parts  or  accessories  of  such 
vehicles,  even  though  there  has  been  some  other  use 
of  the  articles  for  which  they  are  not  so  well 
adapted."     (Emphasis  suppHed.) 

Under  the  facts  presented  in  the  instant  case,*  we  sub- 
mit that  the  District  Court  was  entirely  justified  in  apply- 
ing the  tests  for  taxability  set  forth  in  Section  316.55 
of  Treasury  Regulations  46,  with  the  result  that  it  cor- 
rectly determined  that  the  dealer's  identification  license 
plate  frames  manufactured  by  taxpayer  were  properly 
taxable  as  "parts  or  accessories"  under  Section  3403(c). 
Specifically,  with  regard  to  the  enumerated  administra- 
tive tests,  the  District  Court  found  [R.  24]  : 

"The  license  plate  frames  in  dispute  are  primarily 
adapted  for  use  on  motor  vehicles.  They  are  con- 
structed to  be  affixed  to  automobiles  by  bolts,  add 
to  the  utility,  and  become  a  component  part  of  the 


*As  the  District  Court  pointed  out  [R.  21],  in  applying  the  Regu- 
lations' definitional  tests  for  a  "part"  or  an  "accessory"  under  Sec- 
tion 3403(c),  each  case  deepnds  upon  the  particular  facts  presented. 
Cuno  Engineering  Corp.  v.  United  States,  43  F.  2d  259,  262  (C. 
Qs.) 
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automobile  as  well  as  an  ornament.  They  also  pro- 
tect the  license  plate  from  the  elements  and  prevent 
vibration." 

With  respect  to  the  fact  that  the  dealer  frames  contained 
advertising  matter,  the  trial  judge  found   [R.  25]  : 

"A    license    plate    frame    remains    a    license    plate 
frame  whether  it  bears  an  advertisement  or  not." 

Taken  together,  these  findings,  which  derive  their  justi- 
fication from  the  entire  evidence  presented,  independent 
of  the  introduction  of  Exhibits  1-b  and  1-c,  to  which 
taxpayer  now  strenuously  objects  (Br.  21),  more  than 
comply  with  all  three  of  the  established  Regulations'  tests 
for  determination  of  the  character  of  a  manufactured  item 
as  a  taxable  "accessory."  License  plate  frames,  regard- 
less of  whether  they  bear  the  dealer's  name  or  not,  are 
both  primarily  and  exclusively  used  to  improve  the  auto- 
mobile on  which  they  are  mounted;  they  are  designed  to 
be  bolted  on — viz.,  attached — and,  when  mounted,  insure 
a  minimum  of  plate  vibration  as  well  as  added  protection 
from  rust  while,  at  the  same  time,  improving  the  appear- 
ance— viz.,  ornamentation — of  the  car;  and,  finally,  al- 
beit not  essential  to  the  car's  operation  and  use,  there 
would  be  no  purpose  in  manufacturing  the  frames  except 
for  use  in  connection  with  an  automobile.  Universal 
Battery  Co.  v.  United  States,  supra;  Masterbilt  Products 
Corp.  V.  United  States,  42  F.  Supp.  294,  296  (C.  Cls.). 

As  the  District  Court  below  succinctly  pointed  out 
[R.  20],  the  essential  findings  supporting  taxability  in 
the  case  of  license  plate  frames — viz.,  primary  use,  pur- 
pose to  improve,  fact  of  attachment,  increment  in  utility 
and  ornamentation — do  not  depend  for  their  establish- 
ment on  the  fact  that  such  frames  are  classified  as  auto- 
mobile accessories   in  the  trade    [R.    19],   since  each  of 


—14— 

these  well-known  characteristics  are  a  proper  subject  of 
judicial  notice.  [R.  20.]  Cadwalader  v.  Zeh,  151  U.  S. 
171,  176.  Indeed,  the  fact  that  non-dealer  frames  are 
classified  in  the  trade  as  automobile  accessories  and  can 
be  purchased  at  Pep  Boys,  Western  Auto  Supply,  Sears, 
Roebuck  and  Co.,  or  any  other  adequately  stocked  acces- 
sory store  does  not,  in  this  context,  depend  on  the  stipu- 
lations of  counsel  [R.  15-16]  for  its  factual  existence; 
this,  too,  is  a  proper  subject  for  judicial  notice,  just  as 
is  the  fact  that  license  plate  frames  are  put  to  the  identi- 
cal use  by  an  automobile  owner  and  improve,  add  utility, 
and  ornament  his  car,  whether  they  bear  the  dealer's 
name,  the  owner's  name,  the  home  town's  name,  or  serve 
no  identification  purpose  whatsoever.  Moreover,  the  fact 
that  dealer-frames,  such  as  those  here  in  suit,  do  double 
duty,  in  that  they  afiford  an  opportunity  to  advertise 
the  dealer's  name,  is  just  as  proper  a  subject  of  judicial 
notice  as  the  foregoing  observations.  However,  their 
value  as  an  advertising  medium,  we  submit,  is  derived 
from  the  fact  that  the  ear-marked  frames  are  automobile 
accessories  possessing  the  vehicle-enhancing  character- 
istics which  prompt  the  recipients  to  mount  them  on  their 
cars  as  such.  The  District  Court,  we  submit,  saw  all 
too  clearly  the  circuitous  dilemma  which,  here,  necessarily 
plagues  any  attempt  to  argue  that  license  plate  frames, 
of  any  kind,  are  not  accessories,  when  he  stated  [R.  21] : 

"Plaintifif  has  overlooked  the  fact  that  we  are  deal- 
ing with  an  excise  tax  on  the  manufacturer,  which 
in  efifect  is  a  sales  tax  at  the  source  not  a  retailer's 
sales  tax.  The  tax  is  on  the  sale  price  of  the  manu- 
factured article  and  not  on  the  use  it  is  put  to  by 
the  dealer-purchaser.  The  manufacturer  makes  these 
frames  for  a  purpose  and  a  price.  Whether  the 
dealer-purchaser  gives  them  to  his  customers  or  sells 
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them  is  immaterial  to  any  issue  in  this  case.  [Wil- 
liams V.  Harrison,  110  F.  2d  989;  51  Am.  Juris,  p. 
61;  ZZ  C.  J.  S.,  p.  111.]" 

D.     The  Lack  of  Merit  in  Taxpayer's  Arguments. 

The  correctness  of  the  District  Court's  decision  below 
is  underscored  when  attention  is  directed  to  the  basic 
inconsistencies  in  taxpayer's  brief  filed  with  this  Court 
on  appeal. 

In  combined  Points  I  and  TI  (Br.  6-19)  taxpayer 
attempts  to  argue  that  no  license  plate  frames,  whether 
dealer-frames  (Point  I)  or  non-dealer  frames  (Point  II) 
are  automobile  accessories  for  federal  excise  tax  purposes. 
To  make  this  argument,  it  becomes  necessary  (Br.  6-7) 
to  contend  that  license  plate  frames — unlike  "spark  plugs, 
storage  batteries,  leaf-springs,  coils,  timers,  and  tire- 
chains" — do  not  serve  "an  operational  and  functional  need 
of  an  automobile."  In  view  of  the  discussion  above 
(Points  B  and  C,  supra)  of  the  definition  of  both  a  part 
and  an  accessory  in  the  applicable  Treasury  Regulations, 
the  result  produced  is  confusion  of  the  "component  part" 
concept  with  the  equally  significant  and  here  controlling 
criteria  of  "improvement,"  "attachment,"  "utility,"  "or- 
namentation" or  "primary  use"  which  delineate  a  taxable 
"accessory."  See  also  Universal  Battery  Co.  v.  United 
States,  281  U.  S.  580,  583-584,  where  the  independent 
definitions  developed  by  the  Treasury  Regulations  for 
both  a  "part"  and  an  "accessory"  are  set  forth  and  ap- 
proved. 

Moreover,  while  arguing  that  its  non-dealer  frames 
are  not  accessories  (Br.  6),  taxpayer  attempts  to  attribute 
the  trial  judge's  determination  that  dealer-frames  are  ac- 
cessories to  an  alleged  inadvertent  misreading  of  the  stip- 


—16— 

ulation  [R.  15-16]  as  to  which  types  of  frames  are  sold 
to  the  general  pubHc  in  accessory  stores  (Br.  7).  Such 
is  clearly  not  the  case.  Finding  IX  [R.  25]  specifically 
indicates  that  it  is  the  non-dealer  frames  [Exs.  1-b  and 
1-c]  to  which  the  trial  judge  refers  when  he  states  in 
his  opinion  [R.  19]  : 

"The  evidence  in  this  case  discloses  that  automo- 
bile license  frames  can  be  purchased  at  any  auto- 
mobile accessory  store,  zvhich  in  itself  indicates  their 
classification  by  the  trade."     (Emphasis  supplied.) 

Neither  does  any  significance  attach,  for  purposes  of 
excise  tax  applicability,  to  taxpayer's  bootstrap  attempt 
to  argue  (Br.  7-S)  that  dealer  frames  are  "advertising 
devices"  exclusively,  and  not  accessories,  simply  because 
they  are  not  included  in  the  category  of  frames  sold  in 
auto  supply  stores.  That  the  marketing  channel  utilized 
in  distributing  the  dealer  frames  has  no  relevance  to  the 
applicability  of  the  definitional  test  for  a  taxable  "acces- 
sory" is  expressly  covered  by  the  District  Court's  reason- 
ing [R.  20-21]  when  he  points  out  that  (a)  a  frame  is 
a  frame,  just  as  a  pack  of  matches  is  a  pack  of  matches, 
irrespective  of  the  advertising  message  it  carries,  and 
(b)  the  excise  is  on  the  manufacturer  and  not  on  the 
user,  which,  of  course,  makes  the  channel  of  distribu- 
tion utilized  in  the  case  of  dealer-frames  an  irrelevant 
coincidence. 

The  above  comparison  serves,  further,  to  highlight  tax- 
payer's unrealistic  attempt  (Br.  9-13)  to  ignore  the  mu- 
tually exclusive  independence  of  accessories,  vis-a-vis, 
parts,  as  a  basis  for  excise  tax  liability  when  it  discusses 
Universal  Battery  Co.  v.  United  States,  supra,  and  Cuno 
Engineering  Corp.  v.  United  States,  supra.  In  discuss- 
ing Universal  Battery      (Br.   10),  taxpayer  succeeds  in 
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confusing  the  term  ''use,"  as  included  in  the  quoted  "rule" 
(Br.  9),  with  ''utility/'  which  is  expressly  used  in  the 
Regulations'  definition  of  an  "accessory"  as  approved 
by  the  Supreme  Court.^  The  attempt  (Br.  10,  12),  al- 
beit futile,  is  one  to  limit  taxable  "use"  to  articles  deriv- 
ing their  "utihty"  from  being  "basically  integrated  to  the 
operational  and  functional  needs  of  an  automobile"  and 
thus  merge  the  characteristics  of  a  taxable  "part"  into 
the  clearly  contrasted  and  independent  definitional  re- 
quirements of  a  taxable  "accessory."^     This,  we  submit, 


^See  Universal  Battery  Co.  v.  United  States,  281  U.  S.  580,  583- 
584.    The  quoted  "rule"  reads  (p.  584)  : 

"*  *  *  articles  primarily  adapted  for  use  in  motor  vehicles 
are  to  be  regarded  as  parts  or  accessories  of  such  vehicles,  even 
though  there  has  been  some  other  use  of  the  articles  for  which 
they  are  not  so  well  adapted.     (Emphasis  supplied.) 

As  the  approved  definitions  of  "part"  and  "accessory,"  which  the 
Court  set  out  (p.  583)  prior  to  stating  the  above-indicated  "rule," 
clearly  indicate,  the  word  "use"  modifies  both  "part"  and  "acces- 
sory," whereas  the  word  "utility,"  which  only  appears  in  the  defini- 
tion of  "accessory,"  is  no  more  significant  as  a  touchstone  for  de- 
termining taxability  than  is  "ornamentation,"  with  which  it  is  alter- 
natively linked.  So  appearing,  it  comprehends,  in  and  of  itself,  an 
increment  in  "utility"  apart  from  the  obvious  utility  attaching  to  an 
integrated  component  part.  In  other  words,  in  direct  contradiction 
of  the  position  taken  by  the  taxpayer  herein  (Br.  9-13),  an  "acces- 
sory," in  contrast  to  a  "part,"  does  not  depend  for  its  excise  tax 
incidence  on  the  taxable  articles  being  integrated  to  the  operational 
or  functional  needs  of  an  automobile  nor  on  its  contribution  to 
those  needs.  This  distinction  is  made  clear  in  the  Supreme  Court's 
adoption  of  the  two  contrasting  definitions  (p.  583)  :  (1)  ^  "part" 
means  "any  article  designed  or  manufactured  for  the  special  pur- 
pose of  being  used  as,  or  to  replace,  a  component  part  of  such 
vehicle,  and  which  by  reason  of  some  characteristic  is  not  such  a 
commercial  article  as  ordinarily  would  be  sold  for  general  use,  but 
is  primarily  adapted  for  use  as  a  component  part  of  such  vehicle" 
(emphasis  supplied)  ;  and  (2)  an  "accessory"  means  "any  article 
designed  to  be  xiscd  in  connection  with  such  vehicle  to  add  to  its 
utility  or  ornamentation  and  which  is  primarily  adapted  for  such 
use,  whether  or  not  essential  to  the  operation  of  the  vehicle."  (Em- 
phasis supplied.) 

®See  fn.  5,  supra. 


—18— 

amounts  at  best  to  a  baseless  contention  which  is  expressly 
repudiated  by  both  the  provisions  of  Section  316.55  of 
Treasury  Regulations  46  and  by  the  rationale  of  Universal 
Battery  Co.  v.  United  States,  supra.'' 

Apart  from  taxpayer's  groundless  attempt  to  argue 
directly  against  long-established  definitional  principles 
which  are  here  controlling,  the  weakness  of  taxpayer's 
argument  is  glaringly  highlighted  by  its  contention  against 
the  District  Court's  taking  judicial  notice  of  the  "utility 
and  use"  of  the  license  plate  frames  on  automobiles.  Tax- 
payer contends  (Br.  13)  that  no  weight  should  attach 
thereto  since  the  Court  might  as  well  take  judicial  notice 
''that  thousands  of  automobiles  do  not  use  or  employ  li- 
cense plate  frames."  This  represents,  we  submit,  merely 
an  extension  of  taxpayer's  distorted  construction  of  the 
separate  and  independent  definitional  requirements  of  a 
"part"  or  an  "accessory."  The  fallacy  emerges  when 
it  is  considered  that  thousands  of  cars  are  not  equipped 
with  spot-lights  but  it  would  take  a  hardy  soul  to  argue 
that  spot-lights  are  not  automobile  accessories. 

Unconvincing  also  is  taxpayer's  strenuous  argument 
against  the  District  Court's  refusal  to  treat  the  inclusion 


'^Taxpayer's  reliance  on  Cuno  Engineernig  Corp.  v.  United  States, 
supra  (Br.  10-12),  is  likewise  not  warranted.  Although  the  Court 
of  Claims  handed  down  its  opinion  in  that  case  on  June  16,  1930,  a 
few  weeks  prior  to  the  Supreme  Court's  decision  in  Universal  Bat- 
tery Co.  V.  United  States,  supra,  the  two  decisions  can  be  recon- 
ciled on  their  facts,  which  serve  to  distin,s^uish  the  different  results 
attained.  In  Cuno  Engineering,  the  court  found  (Finding^  II,  p. 
260)  that  the  electric  cigar  lighters  in  issue  which  had  removable 
heating  units,  were  interchangeably  adajitable  to  both  household 
and  vehicular  use  and,  accordingly  (Finding  IV(b),  p.  261),  that 
the  articles  sought  to  be  taxed  were  not  primarily  adapted  for  use 
on  motor  vehicles,  a  deficiency  which  would,  under  the  Universal 
Battery  Co.  definition  (fn.  5,  supra),  preclude  them  from  taxability 
as  either  "parts"  or  "accessories." 
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of  advertising  matter  as  determinative  of  accessory  status. 
(Br.  14-19.)  The  first  example  cited  (Br.  15)  for  the  con- 
tention that  such  inclusion  "qualifies  and  changes  the  char- 
acter of  such  frames  *  *  *  and  classifies  them  as 
advertising  media  or  devices"  is  the  familiar  work  clothing 
deduction,  where,  subject  to  the  express  limitations  of 
Mim.  6463,  1950-1  Cum.  Bull.  29,  deduction  is  adminis- 
tratively allowed,  in  conformance  with  a  line  of  earlier 
court  decisions  adverse  to  the  Commissioner.  The  an- 
alogy, however,  fails  of  persuasiveness,  since  the  deduction, 
if  permitted,  is  based  on  the  factual  determination  that 
an  expense  was  incurred  business-wise,  rather  than  for 
personal  reasons.  In  contrast  to  a  deduction  situation, 
which  is  axiomatically  a  matter  of  legislative  grace,  the 
present  case  involves  a  manufacturer's  excise  tax  which 
is  assessable  against  taxpayer's  product,  by  established 
definition,  as  an  automobile  ''accessory,"  irrespective  of 
whether  advertising  matter  is  affixed  to  the  product  or 
not.  The  statute  and  the  pertinent  Regulations  do  not 
make  advertising  a  criterion  for  determination  of  acces- 
sory status  and  no  administrative  discretion  in  the  prem- 
ises is  conferred  under  the  statute.  The  only  factual 
determination  relevant  to  taxability  is  the  determination 
that  automobile  license  plate  frames,  regardless  of  whether 
they  are  essential  to  operation,  are  primarily  adapted 
for  attachment  or  use  in  connection  with  automobiles  and 
improve  the  car  or  add  to  its  utility  or  ornamentation. 

Again,  in  connection  with  taxpayer's  reliance  (Br. 
16-19)  on  Smith  v.  McDonald,  214  F.  2d  920  (C.  A.  3d), 
we  submit  that  the  issue  upon  which  the  reversal  of  the 
District  Court  there  was  made  to  turn  is  not  presented 
in  the  instant  case.  In  the  Smith  case,  the  taxpayer 
manufactured  an  electric  sign  designed  to  be  attached 
to  the  top  of  a  taxicab.     Over  the  Collector's  vigorous 
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objection,  the  Third  Circuit  held  that  such  taxi  lights 
were  not  subject  to  excise  tax  as  accessories. 

We  respectfully  submit  that  the  basic  Section  3403(c) 
issue  was  obscured  in  Smith  v.  McDonald,  supra,  due  to 
the  Third  Circuit's  preoccupation  with  a  1941  amendment 
to  Section  316.55  of  Treasury  Regulations  46  (T.  D. 
5099,  1941-2  Cum.  Bull.  267)  which  obliquely  touched 
upon  the  "taxicab"  business  in  that  it  referred  to  "fare 
registers"  and  "fare  boxes"  and  made  cross-reference 
to  Section  316.140  of  Treasury  Regulations  46,  as  added 
by  T.  D.  5099,  supra,  which  provides  (p.  922)  : 

"(c)  Fare  registers  and  fare  boxes  for  use  in 
street  cars,  busses,  and  other  vehicles  are  taxable 
as  business  machines  [emphasis  ours]  under  section 
3406(a)  (6)  and  not  as  automobile  accessories  under 
section  3403(c)  I.  R.  C,  as  amended."  (Emphasis 
supplied. ) 

Proceeding  on  the  theory  that  taxi  signs  were  analogous 
to  taxi  meters,  which  were  thus  removed  from  the  "acces- 
sories" excise  tax  imposed  by  Section  3403(c),  the  Third 
Circuit,  zve  believe  erroneously,  held  that  taxi  signs  were 
not  accessories. 

The  fact  is  that  Section  316.140  of  Treasury  Regula- 
tions 46  does  not  purport  to  hold  that  fare  registers  and 
fare  boxes  are  not  automobile  accessories,  within  the  mean- 
ing of  Section  3403(c)  of  the  1939  Code.  Instead,  it 
is  premised  on  the  proposition  that  such  devices,  because 
they  each  have  built-in  mechanisms,  quahfy  under 
both  Section  3403(c),  as  "accessories,"  and  Section 
3406(a)(6),  as  "business  machines."  Since  the  then 
prevailing  tax  on  "business  machines"  was  ten  per  cent, 
whereas  the  rate  on  "accessories"  was  five  per  cent,  the 
Regulations  were  promulgated  to  provide,  in  the  interests 


—21— 

of  securing  the  highest  revenue,  that  fare  registers  and 
fare  boxes  would  thereafter  be  taxed  as  "business  ma- 
chines." However,  since  such  an  administrative  deci- 
sion did  not  aher  the  reahstic  fact  that  the  products  in 
question  also  remained  ''accessories,"  in  order  to  prevent 
the  devices  from  being  taxed  twice  (first,  as  ''accessor- 
ies" and,  secondly,  as  "business  machines").  Section 
316.140  announced  that  they  would  not  be  taxable  as 
"accessories,"  under  Section  3403(c).  In  other  words, 
the  fact  that  Section  316.55  of  Treasury  Regulations  46 
was  amended  in  1941,  with  the  result  described  above, 
furnishes  no  precedent  whatsoever  for  the  Third  Cir- 
cuit's determination  that  electric  taxi  signs  attached  to 
the  top  of  taxicabs  are  not  accessories.  On  the  basis 
of  the  Third  Circuit's  own  treatment  of  them  as  analogous 
to  fare  registers  and  fare  boxes,  which  are  and  remain 
automobile  accessories,  they  should  properly  be  regarded, 
for  excise  tax  purposes,  as  "accessories,"  within  the  mean- 
ing of  Section  3403(c). 

In  any  event,  since,  in  the  present  case,  unlike  Smith  v. 
McDonald,  supra,  there  is  no  administrative  determina- 
tion that  dealers'  automobile  license  frames  should  be 
taxed  in  any  category  other  than  as  automobile  accessories, 
it  can  readily  be  seen  that  such  frames,  since  their  manu- 
facture, sale,  and  use  fully  comply  factually  with  the 
definitional  requirements  of  an  "accessory,"  within  the 
meaning  of  Section  316.55  of  Treasury  Regulations  46, 
should  properly  be  taxed  under  Section  3403(c).  Smith 
V.  McDonald,  supra,  insofar  as  it  involved  an  adminis- 
trative option  as  to  a  choice  between  two  equally  applic- 
able excises,  can  here  be  considered  distinguishable.  How- 
ever, since  the  result  reached  was  to  hold  attached  taxi 
signs  not  to  be  "accessories,"  it  should  not  here  be  fol- 
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lowed  as  a  precedent.  For  a  well-considered  judicial 
opinion  analyzing  Smith  v.  McDonald,  supra,  and  reach- 
ing the  same  conclusion  expressed  above,  see  Masao 
Hirasuna  v.  McKenney,  135  F.  Supp.  897  (Hawaii) 
(now  pending  on  appeal  before  this  Court).  There, 
Chief  Judge  McLaughlin  stated,  inier  alia  (p.  899)  : 

"Tires  and  inner  tubes  are  indisputably  parts  or  ac- 
cessories for  automobiles.  Yet,  like  radios,  tires  I 
and  inner  tubes  are  excluded  from  the  tax  in  the 
same  paragraph.  Exclusion  does  not  determine 
status  for  Congress  may  exclude  any  article  from  j 
taxation  even  though  such  article  is  clearly  a  part 
or  accessory.  Indeed,  the  more  reasonable  construc- 
tion is  that  Congress  excluded  these  items  from  the 
tax  because  otherwise  they  would  be  taxable  as  parts 
or  accessories.  Fare  registers  and  fare  boxes  are 
taxed  as  business  machines  and  exempt  as  parts  or 
accessories  lest  a  taxpayer  be  twice  taxed  for  the  same 
items.  This  tax  pattern  also  achieves  desirable  uni- 
formity without  doing  violence  to  the  definition  of 
parts  and  accessories.  The  enumeration  of  these 
items  does  not  serve  as  examples  of  what  is  not  an 
accessory,  but  merely  enumerates  what  shall  not  be 
taxed  as  accessories.  It  hence  cannot  be  rehed  on 
as  a  test  of  what  is  an  accessory.  Concededly  these 
affixed  electric  advertising  signs  do  not  add  to  the 
utility  of  an  automobile  used  as  a  taxicab.  How- 
ever, the  definition  of  parts  or  accessories  under  the 
regulations  includes  'any  article  the  primary  use  of 
which  is  in  connection  with  such  vehicle  or  article 
whether  or  not  essential  to  its  operation  or  use.'  26 
C.  F.  R.  §  316.55.  The  electric  signs  come  within 
the  four  corners  of  this  definition." 
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Taxpayer's  final  three  arguments  (Br.  19-23)  are 
equally  unconvincing.  In  Point  III  (Br.  19-20),  it  at- 
tempts to  analogize  its  manufacture  of  dealer  plate  frames 
to  a  sale  of  labor  and  materials,  rather  than  the  manufac- 
ture of  frames  as  "automobile  accessories."  The  argu- 
ment here  is  really  an  extension  of  its  argument,  con- 
sidered above,  that  dealer  frames  are  advertising  devices, 
since  it  is  the  impression  of  the  dealer's  name  and  product 
on  the  dealer  frame  which  distinguishes  it  from  the  non- 
dealer  frame.  The  argument  loses  its  effectiveness  when 
it  is  considered  that  any  manufactured  "accessory"  in- 
volves labor  and  materials  and  any  special  "part"  or 
"accessory"  does  not  lose  its  character  as  such  because 
it  is  manufactured  for  sale  to  a  particular  customer, 
rather  than  for  sale  to  the  general  public.  Again,  Masao 
Hirasuna  v.  McKenney,  supra,  (now  pending  on  appeal 
before  this  Court),  stands  as  a  decision  contrary  to  the 
two  authorities  cited  by  the  taxpayer,  both  of  which 
are  factually  distinguishable  from  the  instant  case. 

Point  IV  of  taxpayer's  argument  (Br.  21)  constitutes 
a  renewal  of  its  earlier  entered  and  overruled  [R.  29] 
objection  to  the  introduction  of  Exhibits  1-b  and  1-c, 
the  non-dealer  frames.  As  has  been  developed  in  Point 
C,  supra,  such  evidence  was  not  essential  to  the  District 
Court's  findings  [R.  22-25]  and  conclusions  [R.  25-26] 
and  had  specific  relevancy  only  with  respect  to  Finding 
IX  [R.  25],  which,  while  constituting  supporting  ma- 
terial, was  based  expressly  on  Exhibits  1-b  and  1-c.  How- 
ever, in  view  of  taxpayer's  present  argument  (Point  II, 
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Br.  6-19)  that  non-dealer  frames  are  not  "automobile 
accessories,"  coupled  with  insistence  that,  even  if  they 
were  (Br.  15),  the  inclusion  of  advertising  matter  would 
change  their  taxable  character  (Br.  14-15),  it  becomes 
relevant  to  consider  the  characteristics  of  non-dealer 
frames,  as  they  are  considered  in  the  trade,  to  reach  the 
here  sound  conclusion  that  the  presence  or  absence  of 
advertising  matter  is  entirely  irrelevant  to  the  determina- 
tion of  "accessory"  status  within  the  meaning  of  Section 
3403(c). 

Taxpayer's  final  argument   (Point  V,  Br.  21-23)   that: 
the    statute    should    be    construed    favorably    to    it    lacks  \ 
persuasiveness  since  there  is  here  no  doubt  as  to  the  ap- 
plicability of  Section  3403(c),  under  the  facts  presented. 
As  has  been  pointed  out  in  Point  C,  supra,  the  Regula- 
tions clearly  define  the  term  "part"  and  "accessory,"  as  j 
used   in   the   statute.     Under    Universal  Battery   Co.   v.  \ 
United  States,  supra,  it  has  been  long  settled  that  the  j 
pertinent    Regulations    are    entitled    to    be    accorded    the  j 
full  force  and  effect  of  law.     And  as  was  observed  with  '' 
respect  to  the  electric  taxicab  signs  in  Masao  Hirasuna 
V.  McKenney,  supra,  page  899,  the  dealer  frames  here 
in   issue   clearly   "come  within   the   four   corners   of   this 
definition."      Accordingly,    the    statute,    however    strictly 
construed,  is  satisfied. 
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Conclusion. 

For  the  reasons  given  above,  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Respectfully  submitted, 

Charles  K.  Rice, 

Assistant  Attorney   General. 
Lee  a.  Jackson, 
Robert  N.  Anderson, 
Davis  W.  Morton,  Jr., 

Attorneys. 

Department  of  Justice, 
Washington  25,  D.  C, 

Laugh  LIN  E.  Waters, 

United  States  Attorney, 
Edward  R.  McHale, 

Assistant  United  States  Attorney, 
Bruce  L  Hochman, 

Assistant  United  States  Attorney. 

June,  1956. 


APPENDIX. 

Internal  Revenue  Code  of  1939: 
"Sec.  3403.     Tax  on  Automobiles,  Etc. 

"There  shall  be  imposed  upon  the  followini^  ar- 
ticles sold  by  the  manufacturer,  producer,  or  im- 
porter, a  tax  equivalent  to  the  following  percentages 
of  the  price  for  which  so  sold: 

"(a)  [as  amended  by  Sec.  544Ca),  Revenue  Act 
of  1941,  c.  412,  SS  Stat.  687]  Automobile  truck 
chassis,  automobile  truck  bodies,  automobile  bus 
chassis,  automobile  bus  bodies,  truck  and  bus  trailer 
and  semitrailer  chassis,  truck  and  bus  trailer  and 
semitrailer  bodies,  tractors  of  the  kind  chiefly  used 
for  highway  transportation  in  combination  with  a 
trailer  or  semitrailer  (including  in  each  of  the  above 
cases  parts  or  accessories  therefor  sold  on  or  in 
connection  therewith  or  with  the  sale  thereof),  5  per 
centum.  A  sale  of  an  automobile  truck,  bus,  or  truck 
or  bus  trailer  or  semitrailer,  shall,  for  the  purposes 
of  this  subsection,  be  considered  to  be  a  sale  of  the 
chassis  and  of  the  body. 

"(b)  [as  amended  by  Sec.  544(a),  Revenue  Act 
of  1941,  supra]  Other  automobile  chassis  and  bodies, 
chassis  and  bodies  for  trailers  or  semitrailers  suit- 
able for  use  in  connection  with  passenger  automobiles, 
and  motorcycles  (including  in  each  case  parts  or 
accessories  therefor  sold  on  or  in  connection  there- 
with or  with  the  sale  thereof),  except  tractors,  7 
per  centum.  A  sale  of  an  automobile,  trailer,  or 
semitrailer  shall,  for  the  purposes  of  this  subsection, 
be  considered  to  be  a  sale  of  the  chassis  and  of  the 
body. 

"(c)  [as  amended  by  Sec.  544(b),  Revenue  Act 
of  1941,  supra]  Parts  or  accessories  (other  than 
tires   and   inner   tubes   and   other   than   radios)    for 
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any  of  the  articles  enumerated  in  subsection  (a) 
or  (b),  5  per  centum.  For  the  purposes  of  this  sub-i 
section  and  subsections  (a)  and  (b),  spark  plugs,: 
storage  batteries,  leaf  springs,  coils,  timers,  and  tire 
chains,  which  are  suitable  for  use  on  or  in  connec- 
tion with,  or  as  component  parts  of,  any  of  the  ar- 
ticles enumerated  in  subsection  (a)  or  (b),  shall 
be  considered  parts  or  accessories  for  such  articles, 
whether  or  not  primarily  adapted  for  such  use.  This 
subsection  shall  not  apply  to  chassis  or  bodies  for 
automobile  trucks  or  other  automobiles.  Under  regu- 
lations prescribed  by  the  Commissioner,  with  the 
approval  of  the  Secretary,  the  tax  under  this  sub- 
section shall  not  apply  in  the  case  of  sales  of  parts- 
or  accessories  by  the  manufacturer,  producer,  or 
importer  to  a  manufacturer  or  producer  of  any  of 
the  articles  enumerated  in  subsection  (a)  or  (b). 
If  any  such  parts  or  accessories  are  resold  by  such 
vendee  otherwise  than  on  or  in  connection  with,  or 
with  the  sale  of,  an  article  enumerated  in  subsection 
(a)  or  (b)  and  manufactured  or  produced  by  such 
vendee,  then  for  the  purposes  of  this  section  the 
vendee  shall  be  considered  the  manufacturer  or  pro- 
ducer of  the  parts  or  accessories  so  resold." 


(26  U.  S.  C.  1952  ed.,  Sec.  3403.) 

Treasury  Regulations  46  (1940  ed.)  : 

"Sec.  316.55   [as  amended  by  T.  D.  5099,  1941-2 
Cum.  Bull.  267].    Definition  of  Parts  or  Accessories. 

— The  term  'parts  or  accessories'  for  an  automobile 
truck  or  other  automobile  chassis  or  body,  taxable 
tractor,  or  motorcycle,  includes  (a)  any  article  the 
primary  use  of  which  is  to  improve,  repair,  replace 
or  serve  as  a  component  part  of  such  vehicle  or 
article,    (b)    any  article  designed  to  be  attached  to 


or  used  in  connection  with  such  vehicle  or  article 
to  add  to  its  utility  or  ornamentation,  and  (c)  any 
article  the  primary  use  of  which  is  in  connection 
with  such  vehicle  or  article  whether  or  not  essential 
to  its  operation  or  use.  However,  such  term  does 
not  include  tires,  inner  tubes,  and  automobile  radios, 
since  these  articles  are  expressly  excluded  by  the 
statute  from  the  tax  on  parts  or  accessories.  With 
respect  to  fare  registers  and  fare  boxes  for  use  on 
busses  and  automobiles,  see  section  316.140. 

"The  term  'parts  and  accessories'  shall  be  under- 
stood to  embrace  all  such  articles  as  have  reached 
such  a  stage  of  manufacture  that  they  are  commonly 
or  commercially  known  as  parts  and  accessories 
whether  or  not  fitting  operations  are  required  in 
connection  with  installation.  The  term  shall  not  be 
understood  to  embrace  raw  materials  used  in  the 
manufacture  of  such  articles. 

"Spark  plugs,  storage  batteries,  leaf  springs,  coils, 
timers,  and  tire  chains,  which  are  suitable  for  use 
on  or  in  connection  with,  or  as  component  parts  of, 
automobile  truck  or  other  automobile  chassis,  tax- 
able tractors,  or  motorcycles,  are  considered  parts  of 
or  accessories  for  such  articles  whether  or  not  pri- 
marily designed  or  adapted  for  such  use." 
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United  States  of  America, 


Appellant, 


Appellee. 


APPELLANT'S  REPLY  BRIEF. 


I. 

Appellee's  Brief  Totally  Fails  to  Comprehend  and  Ap- 
ply the  Well  Established  Rule  of  Statutory  Con- 
struction, Commonly  Known  as  the  "Ejusdem 
Generis"  Rule,  That  Is,  That  General  Words  in 
a  Statute  Will  Be  Considered  as  Including  Only 
Articles  of  the  Same  Kind,  Class,  Character  or 
Nature  as  Those  Specifically  Enumerated  in  the 
Statute. 

Appellant's  Opening  Brief  pointed  out  that  Section 
3403(c)  specifically  enumerated  six  articles,  which  shall 
be  considered  "parts  or  accessories",  namely,  "spark  plugs, 
storage  batteries,  leaf  springs,  coils,  timers  and  tire 
chains";  that  these  six  named  articles  were  deliberately 
placed  in  the  statute  as  a  guide  in  defining  the  generic 
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term  "parts  or  accessories" ;  that  each  named  article  served 
an  operational  and  functional  need  on  an  automobile  and 
each  is  related  to  the  machine's  utility;  and  that  Treasury 
Regulation  46,  Section  316.55,  repeats  the  same  six  named 
articles  referred  to  in  Section  3403(c),  supra,  thereby 
adopting  the  expressed  classification  set  out  in  the  statute. 
In  the  present  case,  there  is  no  similarity  between  auto- 
mobile dealer  frames  and  any  one  of  the  articles  specifi- 
cally enumerated  in  Section  3403(c)  and  Treasury  Regu- 
lation 46,  Section  316.55,  nor  can  such  frames  be  con- 
sidered as  being  in  the  same  class  or  kind  of  articles  as 
any  of  those  enumerated  in  said  section. 

Obviously,  the  rule  of  "ejusdem  generis"  is  applicable 
in  the  present  case  and  this  rule  has  been  consistently 
applied  in  construing  provisions  of  the  Internal  Revenue 
Code  imposing  excise  taxes. 

A  scholarly  presentation  of  this  rule  is  found  in  Geer 
V.  Birmingham  (D.  C.  lov^a,  1950),  88  Fed.  Supp.  189, 
224.  This  was  a  suit  against  the  Collector  to  recover  caba- 
ret taxes.  The  District  Court  held  that  a  ballroom  which 
made  an  admission  charge,  and  in  connection  therewith 
furnished  lounge  space  serving  17^^%  of  the  capacity  of 
its  dance  floor,  and  which  operated  a  fountain  which  sold 
tobacco,  soft  drinks  and  confections  at  retail  prices,  tut 
no  meals,  was  not  a  roof  garden,  cabaret  or  other  similar 
place,  and  hence  was  not  subject  to  the  Federal  cabaret 
tax. 
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District  Judge   Graven,   in   the  course   of   his   opinion, 

stated : 

"It  would  therefore  seem  necessary  in  the  present 
case  to  consider  the  appHcability  to  the  statute  and 
regulations  in  question  of  the  rule  commonly  known 
as  the  'ejusdem  generis'  rule,  /.  c,  'of  the  same  kind, 
class  or  nature.'  That  rule  is  to  the  effect  that  zvhere 
in  a  statute  general  zvords  follozu  a  designation  of 
particular  subjects  the  meaning  of  the  general  words 
zvill  ordinarily  he  presumed  to  he  restricted  hy  the 
zvords  of  particular  designation.  The  general  zvords 
zvill  he  regarded  as  including  only  things  of  the  same 
kind,  class,  character  or  nature  as  those  specifically 
enumerated  and  such  zvords  zvill  not  be  given  the  zvide 
and  comprehensive  signification  that  they  zuoidd  be 
given  if  they  stood  alone.  50  Am.  Jur.  pp.  244,  245 ; 
28  C.  J.  S.,  pages  1049-1050.  The  rule  has  been 
applied  in  construing  provisions  of  the  Internal  Reve- 
nue Code  imposing  excise  taxes.  White,  Collector 
V.  Aronson,  1937,  302  U.  S.  16,  20,  58  S.  Ct.  95,  82 
L.  Ed.  20;  United  States  v.  Phez  Co.,  9  Cir.,  1928, 
28  F.  2d  106,  107;  Feitler  v.  Harrison,  7  Cir.,  1942, 
126  F.  2d  449,  451.  In  all  three  of  the  above-cited 
cases  it  zvas  held  that  the  particular  designation  in 
the  statute  of  the  articles  subject  to  the  excise  tax 
follozved  hy  general  zvords  of  designation  brought 
into  the  list  of  taxables  only  those  articles  zvhich  zvere 
similar  to  those  particularly  named  and  zvith  zvhich 
they  zvere  closely  associated.  The  rule  of  'ejusdem 
generis'  is  to  be  used  as  an  aid  in  ascertaining  the 
true  intention  of  a  statute  and  not  to  thwart  it. 
United  States  v.  Gilliland,  1941,  312  U.  S.  86,  93, 
61  S.  Ct.  518,  85  L.  Ed.  598.  The  rule  serves  to 
prevent  general  words  from  extending  their  opera- 
tions into  a  field  not  intended.  Phillips  v.  Houston 
Nat.  Bank,  5  Cir.,  1940,  108  F.  2d  934,  936.     The 


rule  of  ejusdem  generis  is  the  specific  application  of 
the  broader  rule  known  as  'noscitur  a  sociis',  i.  e., 
'it  is  known  from  its  associates'.  See  Eastman  v. 
Armstrong-Byrd  Music  Co.,  8  Cir.,  1914,  212  F. 
662,  667,  52  L.  R.  A.  N.  S.  108.  That  rule  is  also 
sometimes  referred  to  as  the  rule  that,  'words  are 
known  by  the  company  they  keep'.  The  rule  of 
noscitur  a  sociis  is  to  the  effect  that  the  meaning  of 
doubtful  words  may  be  ascertained  by  reference  to 
the  meanings  of  words  associated  with  them."  (Em- 
phasis supplied.) 

Clearly,  therefore,  the  six  articles  enumerated  in  Sec- 
tion 3403(c)  and  Treasury  Regulation  46,  Section  316.55, 
express  the  intent  and  purpose  of  the  statute  and  the  regu- 
lations to  impose  a  tax  only  on  such  articles  as  are  of 
the  "same  kind,  class  or  nature"  as  those  specifically  enum- 
erated therein. 

In  White  V.  Aronson  (1937),  302  U.  S.  16,  20,  the 
Supreme  Court  affirmed  this  rule  of  statutory  construc- 
tion. The  question  was  whether  jig-saw  picture  puzzles 
were  games  and  the  Court  held  that  they  were  not.  The 
Court  stated  at  page  21 : 

"The  Circuit  Court  of  Appeals  rightly  concluded 
that  the  words  'games  and  parts  of  games'  bring  into 
the  list  of  taxables  only  such  other  articles  as  are 
used  in  games  of  contest,  the  same  as  those  particu- 
larly named  there  and  with  which  they  are  closely 
associated.''     (Emphasis  supplied.) 
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II. 

Appellee  Has  Misconceived  the  Rule  in  Universal  Bat- 
tery Co.  V.  United  States  (1930),  281  U.  S.  580, 
and  Misapplied  It  to  the  Factual  Situation  in  the 
Present  Case. 

The  rule  in  Universal  Battery  Co.  v.  United  States, 
supra,  must  be  construed  in  relation  to  its  particular  facts. 
The  articles  involved  were  storage  batteries,  gascolators, 
parts  to  speedometers  and  brackets  and  fittings  for  use  as 
replacement  parts  for  bumpers  on  automobiles.  Each 
article  above  named  is  specifically  integrated  to  the  opera- 
tional and  functional  needs  of  an  automobile  and  to  its 
use  and  utiHty.  Each  article  is  of  the  "same  kind,  class 
or  nature"  comprehended  by  Section  3403(c)  and  Treas- 
ury Regulation  46,  Section  316.55.  {Geer  v.  Birmingham, 
supra;  United  States  v.  Phez  Co.  (C.  A.  9th,  1928),  28 
F.  2d  106,  107.) 

In  interpreting  and  applying  the  rule  in  Universal  Bat- 
tery Co.,  supra,  appellee  seems  to  overlook  that  the  gen- 
eral language  of  opinions  must  be  read  in  connection  with 
the  facts.  Generalizations  are  apt  to  mislead  if  one  fails 
to  remember  that  "General  propositions  do  not  decide  con- 
crete cases."  {Holmes,  J.,  dissenting  in  Lochner  v.  New 
York  (1905),  198  U.  S.  45,  76.) 

Appellee,  hence,  is  proceeding  on  a  mistaken  theory  and 
is  reaching  an  exactly  opposite  conclusion  from  what  the 
rule  announced  in  the  Universal  Battery  case  actually  and 
judicially  means.  The  Supreme  Court,  following  its  com- 
ments on  the  regulations  in  that  case,  stated  the  rule  appli- 
cable to  "parts  or  accessories": 

"It  is  that  articles  primarily  adapted  for  use  in 
motor  vehicles  are  to  be  regarded  as  parts  or  acces- 
sories of  such  vehicles,  even  though  there  has  been 


some  other  use  for  the  articles  for  which  they  are 
not  so  well  adapted.  It  remains  to  apply  that  view 
to  the  case  in  hand." 

Based  on  the  specific  articles  enumerated  in  the  Uni- 
versal Battery  case,  the  Court  distilled  and  stated  the 
rule  to  be  applied  in  defining  "parts  or  accessories."  The 
Court  bottomed  the  rule  on  articles  primarily  adapted 
for  use  on  motor  vehicles.  The  factors  urged  by  appellee 
were  deliberately  omitted  in  the  Supreme  Court's  phrasing 
of  the  rule.  Nothing  is  said  in  the  rule  about  "ornamen- 
tation". Primarily  adapted  must  be  construed  in  relation 
to  and  necessarily  confined  to  the  class  of  articles  involved 
in  the  Universal  Battery  case,  namely,  storage  batteries, 
gascolators,  parts  to  speedometers,  and  brackets  and  fit- 
tings for  use  as  replacement  parts  for  bumpers  on  auto- 
mobiles. Each  such  article  is  basically  integrated  to  the 
operational  and  functional  needs  of  an  automobile.  Each 
article  is  within  the  class  of  articles  comprehended  and 
enumerated  by  Section  3403(c)  and  Treasury  Regulation 
46,  Section  316.55,  paragraph  (c).  (App.  Op.  Br.,  App. 
p.  3.)  It  would  seem  that  appellee's  super-technical  and 
attenuated  argument  re  "accessories,  vis-a-vis,  parts"  (Br. 
pp.  16-17)  cannot  be  reconciled  with  the  above  inter- 
pretation of  the  rule  in  the  Universal  Battery  case. 

In  White  v.  Aronson,  supra,  the  Supreme  Court  in 
further  negation  of  appellee's  argument,  said: 

"Of  course,  the  general  language  of  opinions  must 
be  read  in  connection  with  the  facts." 

Appellee  has  not  observed  this  cardinal  principle  in  inter- 
preting the  rule  announced  in  the  Universal  Battery  case. 


Finally,  in  White  v.  Aronson,  supra,  the  Supreme 
Court,  in  a  similar  factual  situation,  said : 

"Where  there  is  a  reasonable  doubt  as  to  the 
meaning  of  a  taxing  act,  it  should  be  construed  most 
favorably  to  the  taxpayer.  Gould  v.  Gould,  245 
U.  S.  151,  62  L.  Ed.  211,  28  S.  Ct.  53:  'Tax  laws, 
like  all  other  laws,  are  made  to  be  obeyed.  They 
should  therefore  be  intelligible  to  those  who  are 
expected  to  obey  them.  Philadelphia  Storage  Battery 
Co.  V.  Lederer,  D.  C.  21  F.  2d  320,  321,  322.'  "  (See 
App.  Op.  Br.,  Point  V.) 

III. 
Appellee's  Attempt  to  Distinguish  Smith  v.  McDonald 
(C.  A.  3d  1954),  214  F.  2d  920,  and  Cuno  Engi- 
neering Corp.  V.  United  States  (1930),  43  F.  2d 
259,  Is  Not  Convincing. 

Appellee  argues,  in  commenting  on  Smith  v.  McDonald, 
supra,  that  the  "*  *  *  Third  Circuit's  preoccupation 
with  the  1941  Amendment  to  Section  316.55  of  Treasury 
Regulation  46"  relating  to  fare  registers  and  fare  boxes, 
caused  it  "erroneously"  to  hold  that  "taxi  signs  were  not 
accessories".  Appellee  then  goes  on  to  say:  "However, 
since  the  result  reached  was  to  hold  attached  taxi  signs 
not  to  be  'accessories',  it  should  not  here  be  followed  by  a 
precedent."  The  net  effect  of  appellee's  argument  is  that 
Smith  V.  McDonald,  supra,  should  be  overruled.  Appel- 
lant's view  that  Smith  v.  McDonald  case  is  applicable  here, 
is  further  fortified  by  the  following  language  from  the 
Court's  opinion: 

"It  may  be  observed  that  the  Treasury  Department 
has  held  that  emblems  designed  to  be  attached  to 
automobiles  to  show  membership  in  automobile  clubs, 
societies,  etc.,  are  not  taxable  as  automobile  acces- 
sories, S.  T.  409,  II-l,  C  B  285." 


The  above  statement  has  no  relation  whatever  to  the 
Third  Circuit's  alleged  "preoccupation"  with  the  1941 
Amendment  to  Section  316.55  of  Treasury  Regulation  46. 
Under  the  reasoning  of  Smith  v.  McDonald,  supra,  the 
electrical  taxi  signs  and  emblems  are  advertising  devices. 
The  dealer  frames  are  in  the  same  category  and  are  acces- 
sory to  the  dealer's  business  and  not  to  the  automobile. 
(App.  Op.  Br.  pp.  16-18.) 

With  respect  to  Cuno  Engineering  Corp.  v.  United 
States,  supra,  appellee  argues  that  the  cigar  lighters  and 
ash  receivers  are  not  primarily  adapted  for  use  on  motor 
vehicles  and  attempts  to  distinguish  the  case  on  that  basis. 
(Br.  p.  18.)  The  case  may  not  be  disposed  of  in  such  sum- 
mary fashion.  In  a  well  reasoned  opinion  (App.  Op.  Br. 
pp.  10-11),  the  Court  clearly  and  unequivocally  distin- 
guished between  extraneous  articles  attached  to  automo- 
biles, such  as  license  frames,  "and  ones  so  intimately  con- 
nected with  its  safe  operation  and  functioning  elements 
that  it  becomes  a  component  part  of  the  machine's  utility." 
The  Court  further  stated: 

"Aside  from  the  general  commercial  value  of  the 
devices  here  involved,  it  is  difficult  to  see  how  they,  in 
any  wise,  prolong  the  hfe  of  a  car,  aid  in  its  operation 
or  function  to  overcome  any  of  the  various  difficulties 
dependent  upon  the  car's  operation,  or  the  incidental 
inconveniencies  of  automotive  travel." 

The  whole  basis  of  the  Court's  opinion  was  that  an  article, 
to  be  an  accessory,  must  serve  some  operational  and  func- 
tional need  of  an  automobile  and  be  related  to  the  ma-* 
chine's  utility. 

Moreover,  in  the  Cuno  Engineering  case,  the  Court 
said: 

"The  installation  of  a  cigar  lighter  and  ash  re- 
ceiver is  manifestly  a  convenience  to  smokers  occupy- 


ing  an  automobile.  It  may  or  may  not  add  to  the 
ornamentation  of  a  car.  This  is  a  matter  of  taste. 
The  defendant  asserts  that  Congress  meant  to  tax 
articles  used  on  or  in  connection  with  automobiles. 
If  so  the  taxing  statute  has  not  been  so  construed.'^ 
(Emphasis  supplied.) 

Obviously,  the  case,  when  properly  analyzed,  supports 
our  position  herein  and  confirms  our  understanding  of  the 
rule  announced  in  Universal  Battery  Co.  v.  United  States, 
supra,  as  to  what  constitutes  an  automobile  '^accessory." 

IV. 
Automobile    Dealer    Frames    Represent    the    Sale    of 
Labor  and  Material  and  Are  Not  Sales  of  Dealer 
Frames  as  Automobile  "Accessories." 

Appellant,  in  its  opening  brief,  cited  two  cases  in  sup- 
port of  the  theory  that  dealer  frames  represent  the  sale 
of  labor  and  material,  namely,  Johnny  and  Mack,  Inc., 
D.  C.  Fla.  (1954),  123  Fed.  Supp.  400,  and  Bacon  and 
Van  Buskirk  Glass  Co.  v.  Luckenbill  (D,  C.  Illinois, 
1955),  55-1,  U.  S.  T.  C.  para.  49,  124,  C.  C.  H.  1956, 
Vol.  5,  page  51,  102.  (Br.  pp.  19-20.)  These  cases  hold 
that  the  manufacture  and  sale  of  seat  covers  and  auto- 
mobile windshields  represent  the  sale  of  labor  and  material 
and  may  not  be  taxed  as  automobile  ^'accessories." 

Appellant  also  pointed  out  in  its  opening  brief  that 
Masao  Hirasuna  v.  McKenney  (D.  C.  Hawaii,  1955),  135 
Fed.  Supp.  897  (now  on  appeal  to  this  Court),  asserted 
a  contrary  view.  In  this  case,  seat  covers  were  held  to 
be  an  accessory  within  the  meaning  of  Section  3403(c) 
and  the  applicable  regulations. 


—lo- 
in a  recent  case,  H.  H.  Kecton,  Sr.,  trading  and  doing 
business  as  Virginia  Auto  Top  Company  v.  United  States 
(April  24,  1956),  1956  C.  C.  H.  para.  9487,  p.  55,291, 
involving  seat  covers,  District  Judge  Hutcheson,  com- 
menting on  the  Hirasuna  case,  stated:  "I  am  unable  to 
accept  the  reasoning  of  the  learned  Judge  in  this  respect" 
and  followed  the  reasoning  of  Bacon  and  Van  Buskirk  and 
Cotter  V.  Luckenhill  cases,  supra.  The  District  Court 
then  stated  that: 

"The  United  States  District  Court  of  Connecticut 
in  1926  decided  the  case  of  John  J.  Roche  Co.  v. 
Eaton,  14  Fed.  (2d)  857.  The  facts  in  that  case  were 
essentially  on  all  fours  with  the  case  at  bar  except  | 
that  the  plaintifif  in  the  Roche  case  performed  auto 
repairs  in  addition  to  custom  slip  covers.  The  Internal 
Revenue  Service  has  undertaken  to  distinguish  the 
Roche  case  from  the  type  of  case  at  bar.  However, 
I  think  they  are  undistinguishable  and  that  the  con- 
clusions in  the  Roche  case  are  sound.  In  the  Roche 
case  the  Court  uses  language  appropriate  to  the  instant 
case: 

"I  hold  that  the  dominant  aspect  of  the  transactions 
engaged  in  by  the  plaintiff  was  that  of  work  per- 
formed. Materials  were,  of  course,  supplied;  but 
the  fact  that  these  materials  were  not  manufactured 
en  masse,  b^it  zvere  fashioned  specially  in  each  in- 
stance for  a  specific  customer,  makes  the  furnishing 
of  them  but  an  incident  of  the  major  transaction. 

"In  view  of  the  foregoing  reasoning,  I  hold  that 
the  work  done  by  plaintiff  does  not  come  within  the 
meaning  of  Section  2403(c),  supra,  and  conse- 
quently plaintiff  is  not  a  manufacturer  of  auto  acces- 
sories within  the  meaning  of  the  statute."  (Em- 
phasis supplied.) 


—11— 

Admittedly,  the  above  cases  express  sharply  opposing 
views  with  respect  to  whether  or  not  seat  covers  and  glass 
for  windshields  on  automobiles  represent  the  sale  of  labor 
and  material  rather  than  "accessories".  The  ratio  of 
these  decisions,  however,  is  four  to  one  in  favor  of  the 
taxpayers. 

In  the  present  case,  the  dealer  frames  were  not  manu- 
factured en  masse  and  carried  in  stock  for  sale  to  any 
person  or  persons,  but  were  fashioned  specifically  in  each 
instance  for  specific  auto  dealers.  They  are  cut  from 
large  metal  sheets  and  are  not  carried  in  stock  and  sold 
over  the  counter  to  customers  in  the  normal  course  of 
business.  In  this  respect,  dealer  frames  are  analogous  to 
the  factual  situation  in  Johnnie  and  Mack,  Inc.;  Bacon  and 
Van  Buskirk  Glass  Co.;  H.  H.  Keeton,  Sr.  and  John  J. 
Roche  cases,  above  mentioned. 

Conclusion. 

For  the  foregoing  reasons,  the  decision  entered  below 
should  be  reversed. 

Respectfully  submitted, 

Riley  &  Hall,  and 
B.  H.  Neb  LETT, 

Attorneys  for  the  Appellant. 
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No.  15,009 

IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


In  the  Matter  of  Application  for 

Citizenship  of : 

Alejo  Traboco  Tano,  et  al., 

Appellants, 
vs. 

United  States  Immigration  and  Nat- 
uralization Department, 

Respondent. 

APPELLANTS'  OPENING  BRIEF. 


PRELIMINARY  STATEMENT. 
This  is  a  consolidated  appeal  on  behalf  of  seven 
appellants  who  filed  petitions  for  naturalization  on 
March  31, 1955.  The  Naturalization  Examiner  entered 
findings  of  fact  and  conclusions  of  law  on  August  17, 
1955,  recommending  that  the  petitions  be  denied,  and 
the  petitions  came  on  for  hearing  on  August  23,  1955, 
in  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  Judge  Louis 
E.  Goodman  presiding.  The  written  opinion  and  order 
of  the  Court  was  filed  on  October  25,  1955,  denying 


the  petitions.  Findings  of  fact  and  conclusions  of 
law  were  lodged  by  the  United  States  and  by  peti- 
tioners on  November  3,  1955,  and  the  Court  entered  its 
findings  of  fact  and  conclusions  of  law  and  order  deny- 
ing the  petitions  on  November  4,  1955.  Notices  of 
appeal  were  filed  on  behalf  of  all  petitioners  on  De- 
cember 2,  1955,  and  on  the  same  day,  the  District 
Court  ordered  the  cases  consolidated  for  any  further 
proceedings.  This  Court  granted  the  motion  of  appel- 
lants for  leave  to  appeal  on  a  typewritten  record. 

This  Court  has  jurisdiction  of  the  appeal  under  Sec- 
tion 1291  of  Title  28,  United  States  Code. 


STATEMENT  OF  FACTS. 
The  only  real  issue  presented  by  these  petitions  for 
naturalization  and  by  this  appeal,  is  whether  or  not 
the  appellants  have  met  the  residence  requirement 
which  entitles  them  to  be  naturalized.  The  Govern- 
ment has  never  contended,  nor  is  there  any  finding  by 
the  Court  below,  that  these  petitioners  have  not  satis- 
fied the  other  requirements  for  naturalization  (set 
forth  in  8  U.S.C.A.  §1427).  If,  as  a  matter  of  law, 
the  appellants  have  met  the  residence  requirement, 
they  are  entitled  to  naturalization. 

The  changes  in  the  law  pertaining  to  the  residence 
requirement  are  set  forth  in  the  opinion  of  the  District 
Court  and  will  not  be  repeated  here.  In  short,  the 
requirement  that  a  petitioner  has  resided  within  the 
United  States  for  five  years,  was  dispensed  with  by 


Section  325(a)  of  the  Nationality  Act  of  1940,  as  to 
seamen  who  earned  five  years  sea  time  on  American 
vessels,  whether  or  not  such  seamen  had  been  admitted 
to  the  United  States  for  permanent  residence.  54  Stat. 
1150,  8  U.S.C.  §725 (a),  1946  ed.  This  section  was 
amended  by  the  Internal  Security  Act  of  1950,  64 
Stat.  987,  to  provide  that  only  seamen  who  had  first 
been  admitted  to  the  United  States  for  permanent  resi- 
dence could  substitute  sea  time  on  American  vessels 
for  residence  within  the  United  States.  This  provision 
of  the  Internal  Security  Act  of  1950  was  substantially 
re-enacted  in  the  Nationality  Act  of  1952,  66  Stat.  163, 
with  the  added  provision  that  seamen  could  claim  the 
benefits  of  the  1940  Act  as  it  stood  prior  to  its  amend- 
ment by  the  Internal  Security  Act  of  1950,  if  such  sea- 
men filed  their  petitions  for  naturalization  before  De- 
cember 24,  1953. 

The  Nationality  Act  of  1952  also  contains  an  ex- 
tremely comprehensive  savings  clause  which  provides 
in  material  part: 

'' Nothing  contained  in  this  Act,  unless  other- 
wise specifically  provided  therein,  shall  be  con- 
strued to  affect  the  validity  of  any  .  .  .  petition  for 
naturalization  .  .  .  which  shall  be  valid  at  the  time 
this  Act  shall  take  effect;  or  to  affect  any  .  .  . 
right  in  process  of  acquisition,  act,  thing,  ...  or 
matter  .  .  .  done  or  existing  at  the  time  this  Act 
shall  take  effect ;  but  as  to  all  such  .  .  .  rights,  acts, 
things,  ...  or  matters  the  statutes  or  parts  of  stat- 
utes repealed  by  this  Act  are,  unless  otherwise 
specifically  provided  therein,  hereby  continued  in 
force  and  effect  ..." 

§405(a),  66  Stat.  280,  8  U.S.C.  §1101  note. 


Section  403(42)  of  the  1952  Act  specifically  repealed' 
the  entire  1940  Act  in  these  words : 

"(a)  The  following  acts  and  all  amendments 
thereto  and  parts  of  acts  and  all  amendments 
thereto  are  repealed:  .  .  .  (42)  Act  of  Octol^er  14, 
1940  (54  Stat.  1137)  .  .  ." 

None  of  the  appellants  has  been  admitted  to  the< 
United  States  for  permanent  residence.  The  District 
Court  found  that  appellants  Tano,  Elizalde,  and  Ro- 
mano have  earned  at  least  five  years  sea  time  prior  to 
September  23,  1950 ;  the  District  Court  also  found  that 
appellants  Polintan,  Magallanes,  Martinez,  and  Abella? 
have  earned  11  days,  27  days,  45  days,  and  702  days,i 
respectively,  less  than  five  years  sea  time  prior  to: 
September  23,  1950.  Each  of  the  latter  group  of  appel- 
lants was  signed  on  by  the  Military  Sea  Transporta- 
tion Service  (MSTS)  in  his  native  country.  The 
Philippines,  at  the  end  of  World  War  II  when  there 
was  a  great  shortage  of  men  to  man  the  ships  of  that 
service.  In  1949  each  of  these  appellants  was  dis- 
charged, against  his  will,  from  his  ship  while  in  port 
in  the  United  States,  and  was  ordered  by  the  MSTS  to 
stay  ashore  subject  to  recall  at  any  time  for  service 
on  a  MSTS  vessel.  Each  of  them  spent  some  time 
ashore  under  these  conditions  and  each  was  later  re- 
called for  further  service  on  MSTS  vessels.  Appellant 
Abella,  in  addition,  served  ashore  in  the  Philippines 
from  March,  1944,  until  July,  1946,  as  a  clerk  for  the 
United  States  Maritime  Commission,  in  the  personnel 
section.  These  varying  amounts  of  shoreside  service 
were  not  counted  by  the  District  Court  in  computing 
the  sea  time  earned  by  this  latter  group  of  appellants. 


All  of  the  appellants  offered  evidence  to  show  that 
between  December  24,  1952,  and  December  24,  1953, 
they  had  attempted  to  file  petitions  for  naturalization, 
but  were  told  by  a  clerk  of  the  Immigration  Service 
that  they  had  insufficient  sea  time  and  that  they  should 
not  file  their  petitions.  They  contended  below  that  in 
view  of  the  fact  that  they  were  not  thoroughly  familiar 
with  the  language  and  customs  of  this  country,  that 
they  had  done  all  that  could  reasonably  be  expected 
of  them  in  filing  their  petitions  before  December 
24,  1953,  and  had  thus  substantially  complied  with 
§330(a)  (2)  of  the  1952  Act.  The  District  Court  ruled 
against  this  contention  and  that  ruling  constitutes 
its  only  conclusions  of  law.  But  the  written  opinion 
of  the  District  Court  indicates  that  the  District  Court 
concluded  that  these  appellants  cannot  claim  any  bene- 
fits under  the  savings  clause  of  the  1952  Act,  solely  for 
the  reason  that  those  benefits  could  not  be  claimed  im- 
mediately prior  to  the  enactment  of  the  1952  Act. 


SPECIFICATION  OF  ERRORS. 

1.  The  District  Court  erred  in  denying  petitioners' 
petitions  for  naturalization  in  that  the  District  Court 
failed  to  hold  that  each  petitioner's  condition,  status 
and  rights  in  process  of  acquisition,  earned  under 
Section  325  of  the  Immigration  and  Nationality  Act  of 
1940,  were  preserved  by  the  savings  clause  of  the  Im- 
migration and  Nationality  Act  of  1952. 

2.  The  District  Court  erred  in  denying  petitioners' 
petitions  for  naturalization  in  that  the  District  Court 


failed  to  hold  that  the  first  attempt  of  each  petitioner 
to  file  his  petition  for  naturalization,  which  attempts 
were  made  within  the  time  limit  set  forth  in  Section 
330(a)(2)  of  the  Immigration  and  Nationality  Act  of 
1952,  constituted  a  substantial  compliance  with  the  re- 
quirement of  that  section  that  such  petitions  be  filed 
before  the  specified  date. 

3.  The  District  Court  erred  in  denying  petitioners' 
petitions  for  naturalization  in  that  the  District  Court 
failed  to  hold  that  periods  of  time  in  which  several  of 
the  petitioners  served  within  the  continental  United 
States  under  orders  of  the  United  States  Military 
Sea  Transportation  Service,  should  be  credited  with 
sea  time  to  satisfy  the  residence  requirement  of  Sec- 
tion 330(a)(2)  of  the  Immigration  and  Nationality 
Act  of  1952. 

4.  The  District  Court  erred  in  denying  petitioners' 
petitions  for  naturalization  in  that  the  District  Court 
rejected  petitioners'  evidence  of  their  attempts  to  file 
petitions  for  naturalization  before  the  time  limit  set 
forth  in  Section  330(a)(2)  of  the  Immigration  and 
Nationality  Act  of  1952. 

5.  The  Findings  of  Fact  and  Conclusions  of  Law 
of  the  District  Court  are  clearly  erroneous  because 
they  are  insufficient  and  are  based  upon  an  erroneous 
view  of  the  law. 


ARGUMENT. 

I. 

PETITIONERS'  ELIGIBILITY  FOR  CITIZENSHIP  UNDER  THE 
NATIONALITY  ACT  OF  1940  WAS  PRESERVED  BY  THE  SAV- 
INGS CLAUSE  OF  THE  1952  ACT. 

The  savings  clause  of  the  1952  Act  provides  that 
statutes  repealed  by  the  1952  Act  are  continued  in 
force  and  effect  as  to  certain  matters  enumerated  in 
the  savings  clause,  and  that  these  matters  are  un- 
affected by  anything  in  the  1952  Act  "unless  other- 
wise specifically  provided  therein."  The  enumeration 
of  the  matters  which  are  saved  by  the  savings  clause 
falls  into  two  groups  which  are  divided  by  a  semicolon. 
The  first  group  includes  the  ''validity  of  any  declara- 
tion of  intention,  petition  for  naturalization  ...  or 
other  document  or  proceeding  which  shall  be  valid  at 
the  time  this  Act  shall  take  efifiect;"  while  the  second 
group  includes  "any  prosecution,  suit,  action  .  .  .  civil 
or  criminal,  brought,  or  any  status,  condition,  right 
in  process  of  acquisition,  act,  thing,  liability,  obliga- 
tion, or  matter,  civil  or  criminal,  done  or  existing  at 
the  time  this  Act  shall  take  effect;"  (emphasis  sup- 
plied). Thus  it  is  clear  that  the  first  group  includes 
certain  documents  and  proceedings  which  are  valid 
when  the  Act  takes  effect,  but  that  the  second  group 
extends  to  all  acts,  things  and  matters  which  are 
merely  done  or  existing  at  the  time  the  Act  takes 
effect.  Congress  imposed  the  requirement  of  validity 
as  to  the  first  group  of  matters  saved,  but  eliminated 
this  requirement  as  to  the  second  group.  As  to  any 
status,  condition,  right  in  process  of  acquisition,  act, 
thing,  or  matter,  it  is  not  necessary  that  they  be  valid 
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immediately  prior  to  the  1952  Act,  but  only  that  they 
be  done  or  existing.  The  act  of  each  appellant  in  i| 
completely  or  partially  fulfilling  the  requirements  for 
sea  time  as  residence  under  the  1940  Act  was  an  act,  , 
thing,  matter,  status,  condition  or  right  in  process  of 
acquisition  done  and  existing  at  the  time  the  1952  Act 
took  effect,  and  therefore  this  claim  is  saved  to  them. 

Furthermore  the  savings  clause  clearly  provides  that  . 
as  to  these  acts,  things,  matters,  etc.,  the  statutes  re-  ] 
pealed  by  the  1952  Act  are  continued  in  force  and  J 
effect ;  thus  the  savings  clause  itself  specifies  what  \ 
law  is  to  govern  these  matters.    The  entire  Nationality  ", 
Act  of  1940  was  repealed  by  the  1952  Act,  as  shown  j 
above;   therefore.    Section   325(a)    of   the   1940  Act, 
under  which  these  petitioners  claim,  is  the  law  spe- 
cified by  the  savings  clause  to  govern  the  claims  of 
these  appellants. 

There  is  no  basis  whatever  in  the  savings  clause  for 
the  ^dew  taken  by  the  District  Court  that  the  savings 
clause  extends  only  to  things  that  were  valid  imme- 
diately prior  to  the  enactment  of  the  1952  Act.  The 
only  test  set  forth  in  the  savings  clause  is  that  the 
acts,  things  or  matters  be  done  before  the  1952  Act 
took  effect  and  that  they  gain  legal  significance  from 
statutes  which  are  repealed  by  the  1952  Act. 

This  construction  of  the  savings  clause  has  been 
adopted  by  numerous  courts.  In  construing  the  sav- 
ings clause  of  the  1940  Act,  Section  347(a)  of  that 
Act,  8  U.S.C.  §747 (a),  1946  ed.,  which  was  the  fore- 
runner of  the  savings  clause  of  the  1952  Act  and  is 


substantially  similar  to  it,  the  Court  in  the  case  of  In 
re  TJrmeneta,  D.  Wis.,  42  F.  Supp.  138, 140,  stated : 

''Section  347(a)  provides,  in  effect,  that  statutes 
.  .  .  which  are  repealed  by  this  Act  shall  not  be 
affected  thereby,  but  shall  be  continued  in  force 
and  effect  with  respect  to  any  thing,  act,  or  matter 
existing  at  the  time  the  said  Act  takes  effect. 
Petitioner's  'Act'  in  withdrawing  his  declaration 
of  intention  'existed'  at  the  time  the  Act  went  into 
effect." 

The  Urmeneta  case  held  that  an  alien  who  withdrew 
his  declaration  of  intention  at  a  time  when  this  barred 
him  from  citizenship  was  not  entitled  to  naturalization 
under  the  1949  Act,  even  though  the  1940  Act  repealed 
that  bar.  Compare  Petition  of  Otness,  N.D.  Cal.,  49 
F.  Supp.  220.  Similarly  in  Benzian  v.  Godwin,  2  Cir., 
168  F.  2d  952,  cert,  denied,  335  U.S.  886,  the  Court 
held  that  an  alien  who  applied  for  suspension  from  the 
Selective  Service  Act  at  a  time  when  that  action 
barred  him  from  citizenship,  was  ineligible  for  natu- 
ralization although  another  statute  had  provided  in 
the  meantime  that  such  an  act  would  not  bar  an  alien 
from  citizenship.  See  also  Mannerfrid  v.  United 
States,  2  Cir.,  200  F.  2d  730,  cert,  denied,  345  U.S.  918. 
In  Savorgnan  v.  United,  States,  7  Cir.,  171  F.  2d  155, 
158,  the  Court  said  this  of  the  savings  clause  of  the 
1940  Act: 

' '  This  section  provides  that  nothing  in  Chapters 
III  or  V  of  the  Act,  unless  otherwise  provided 
therein,  shall  be  construed  to  affect  'any  act,  *  *  * 
done  or  existing,  at  the  time  this  Act  shall  take 
effect;  but  as  to  all  such  *  *  *  acts,  *  *  *  the  stat- 
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utes  *  *  *  rejoealed  by  this  Act,  are  hereby  con- 
tinued in  force  and  effect.'  " 

"Section  2  of  the  Act  of  March  2,  1907,  was 
specifically  repealed  by  Section  504,  Chapter  V, 
of  the  1940  statute.  It  would  appear  that  becom- 
ing naturalized  in  a  foreign  state  in  conformity 
with  its  law^s  is  an  'act'  withm  the  meaning  of  the 
above-quoted  provisions  of  Section  347,  and  that, 
therefore,  the  provisions  of  Section  2  of  the  1907 
statute  would  continue  to  govern  ..." 

Appellants'  contention  as  to  the  proper  construction 
of  the  savings  clause  is  squarely  supported  by  the  hold- 
ing of  the  Second  Circuit  in  United  States  ex  rel. 
Zacharias  v.  Shmiglmessy,  2  Cir.,  221  F.  2d  578.  In 
that  case  an  alien  had  entered  this  country  in  1951  and 
was  admittedly  deportable  at  all  times.  In  August  of 
1952  he  married  an  American  citizen  who  filed  an 
application  for  an  immigration  visa  for  her  husband 
in  September  of  1952,  so  that  he  might  legally  enter 
this  country  from  Canada.  This  application  was  later 
denied.  In  1953  he  was  ordered  deported  and  he  then 
filed  a  request  for  voluntary  deportation.  This  request 
was  administratively  denied  on  the  ground  that  he 
had  failed  to  establish  good  moral  character  as  it  is 
defined  in  the  1952  Act.  His  petition  for  a  writ  of 
habeas  corpus  presented  the  question  of  whether  he 
should  have  his  moral  character  judged  by  the  stand- 
ards of  the  1952  Act,  or  whether  he  was  entitled  to 
have  it  judged  according  to  the  law  in  effect  at  the 
time  his  wife  applied  for  an  immigration  visa  for  him. 
In  stating  and  answering  this  question  the  Court  said : 
''Did  the  filing  of  the  petition  for  issuance  of 
an  immigration  visa  l)y  his  American  wife  give 
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Zacharias  'any  status,  condition,  right  in  process 
of  acquisition,  act,  thing,  liability,  obligation,  or 
matter,  civil  or  criminal,  done  or  existing,'  at  the 
time  the  1952  Act  went  into  effect?  If  so,  under 
§405(a)  of  that  legislation,  8  U.S.C.  §1101  note, 
his  case  must  be  governed  by  prior  statutes  unless 
otherwise  specifically  provided  .  .  .  We  conclude 
that  the  preliminary  application  for  the  visa  in 
September,  1952,  was  sufficient  to  bring  Zacharias 
within  §405 (a).  This  application  was  the  first 
step  in  his  effort  to  attain  a  legal  status  in  this 
country.  .  .  .  Since  we  hold  that  Zacharias  on  De- 
cember 24,  1952,  had  a  status,  condition,  right  in 
process  of  acquisition,  act,  thing,  or  matter  then 
done  or  existing,  this  decision  of  the  Board  and 
its  affirmance  by  the  district  court  are  in  error 
imless  some  other  specific  provision  of  the  1952 
Act  takes  this  case  out  of  the  scope  of  §405 (a). 
We  find  no  such  exception  here.  It  is  true  that 
the  general  deportahility  section,  8  U.S.C.  §1251, 
is  specifically  made  applicable  to  cases  arising  he- 
fore  enactment  of  the  new  statute;  but  Zacharias 
does  not  contest  his  deportahility.  The  relevant 
sections  governing  voluntary  departure  and  defin- 
ing good  moral  character,  8  U.S.C.  §§1254(e)  and 
1101(f)  (2),  say  nothing  about  retroactive  applica- 
tion. This  case,  therefore,  like  United  States  v. 
Menasche,  supra,  should  be  governed  by  the  pre- 
1952  law."  (Emphasis  supplied.) 
221  F.  2d  at  580-581. 

The  sole  reason  for  the  Court  in  the  Zacharias  case 
applying  prior  law  to  the  matter  there  in  issue,  was 
that  an  act,  thing  or  matter  had  been  done  before  1952 
which  was  done  or  existing  on  December  24,  1952 — an 
act  which  was  the  first  step  in  attaining  a  legal  status 
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in  this  country.  The  Court  considered  it  irrelevant 
that  at  all  times  Zacharias  was  deportable.  Obviously 
he  had  no  '* rights"  and  he  v^as  not  eligible  for  any- 
thing when  the  1952  Act  took  effect ;  the  sole  basis  for 
saving  prior  law  as  to  him  was  an  act  done  prior  to 
1952.  The  position  of  the  appellants  here  is  much 
stronger  than  that  of  Zacharias,  because  prior  to  1952 
they  had  taken  all  of  the  stei)s  necessary  to  entitle 
them  to  naturalization — not  just  the  first  step — and  | 
therefore  under  the  Zacharias  case,  as  well  as  the  other 
cited  cases,  these  appellants  are  entitled  by  the  savings  |i 
clause  to  have  their  acts  governed  by  the  law  in  effect 
at  the  time  those  acts  took  place. 


II. 

THE  1952  ACT  DOES  NOT  "OTHERWISE  SPECIFICALLY 
PROVIDE"  FOR  APPELLANTS. 

The  savings  clause  of  the  1952  Act  provides  that 
nothing  is  saved  by  that  clause  if  the  1952  Act ' '  other- 
wise specifically  provides  therein"  that  it  should  not 
be  saved.  The  Government  contended  below  that  Sec- 
tion 330(a)(2)  of  the  1952  Act  otherwise  specifically 
provides  for  petitioners.  This  section  contains  an  af- 
firmative grant  of  the  rights  sought  by  appellants  here, 
as  to  all  petitions  for  naturalization  filed  between  De- 
cember 24,  1952  and  December  24,  1953,  but  it  contains 
no  language  whatever  stating  that  these  rights  are  not 
to  be  granted  as  to  petitions  filed  at  other  times,  or 
that  these  rights  are  not  to  be  saved  by  the  savings 
clause  of  the  1952  Act.    Respondent's  position  on  this 
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point  can  only  be  sustained  if  a  negative  imi)lication 
is  to  be  read  into  Section  330(a)(2),  and  petitioners 
strongly  contend  that  no  such  negative  implication  can 
be  read  into  that  section,  and  that  the  holding  of 
United  States  v.  Menasche,  348  U.S.  528,  requires  that 
no  such  negative  implication  be  read  into  that  section. 

Section  330(a)(2)  provides  in  substance  that  sea 
time  earned  before  the  1950  Act,  shall  be  deemed  to 
satisfy  the  residence  requirement  of  the  1952  Act  if  the 
seaman  files  his  petition  for  naturalization  within  one 
year  from  the  effective  date  of  the  1952  Act  (December 
24,  1952).  Obviously  this  section  does  not  specifically 
provide  that  such  sea  time  shall  not  be  deemed  to 
satisfy  the  residence  requirement  of  the  1952  Act  if  the 
seaman  files  his  petition  more  than  one  year  after  the 
effective  date  of  the  1952  Act.  Therefore,  in  no  sense 
can  it  be  said  that  this  section  '' specifically  provides" 
that  petitioners  are  stripped  of  rights  otherwise  saved 
by  the  savings  clause. 

The  Government  contends  that  this  section  should 
be  read  to  say  something  like  the  following: 

"No  sea  time  earned  prior  to  the  effective  date 
of  the  1952  Act  can  be  deemed  to  satisfy  the  resi- 
dence requirement  of  the  1952  Act  if  the  seaman 
files  a  petition  for  naturalization  more  than  one 
year  after  the  effective  date  of  the  1952  Act. ' ' 

This  would  plainly  constitute  a  judicial  rewriting  of 
the  statute,  and  only  by  such  a  rewriting  can  the  peti- 
tioners be  said  to  be  "otherwise  provided  for  in  the 
1952  Act." 
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The  holding  in  the  Menasche  case  not  only  supports 
the  position  of  appellants  here,  but  actually  presents  a 
much  stronger,  holding,  on  its  facts,  than  is  required 
in  the  instant  case.    The  holding  in  Menasclie  involved 
Section  405(b)  of  the  1952  Act,  which  reads  as  follows: 
^'Except  as  otherwise  specifically  provided  in 
Title  III,  any  petition  for  naturalization  hereto- 
fore filed  which  may  be  pending  at  the  time  this 
Act  shall  take  effect  shall  be  heard  and  determined 
in  accordance  with  the  requirements  of  law  in 
effect  when  such  petition  was  filed." 

The  Government  contention  in  the  Menasche  case 
was  that  even  if  Menasche  had  rights  which  could  be 
saved  by  Section  405(a),  (which  is  the  section  under 
which  appellants  here  claim),  that  Menasche  was 
'' otherwise  specifically  provided  for"  by  Section 
405(b),  and  therefore  Menasche 's  rights  were  not  ef- 
fectively saved.  In  this  regard  the  Government  urged 
that  Section  405(b)  should  be  read  to  contain  a  nega- 
tive implication  something  like  the  following: 

''No  petition  for  naturalization  filed  after  the 
effective  date  of  this  Act  shall  be  heard  and  de- 
termined in  accordance  with  the  requirements  of 
law  in  effect  when  such  petition  was  filed." 

The  Supreme  Court  held  that  Section  405(b)  did  not 
embody  any  such  negative  implication,  and  that  there- 
fore it  did  not  specifically  provide  for  Menasche.  The 
Court  said: 

''As  we  read  the  statute,  subsection  (b)  merely 
implements  and  emphasizes  the  operation  of  its 
forerunner.  It  is  clear,  first,  that  subsection  (b) 
is  not  a  specific  exception  to  §405 (a),  since  hotJi 
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subsections  state  that  prior  law  should  a])ply  in 
certain  circumstances.  The  slight  negative  impli- 
cation derived  from  the  fact  that  §405 (b)  applies 
to  pending  petitions  for  naturalization,  and  not 
to  those  filed  after  the  effective  date  of  the  new 
Act,  is  overcome  by  the  broad  sweep  of  §405  (a) 
and  its  direction  that  prior  law  applies  unless 
the  Act  'otherwise  specifically  pro  vide  [s].'  "  (Em- 
phasis by  the  Court.) 
348  U.S.  528,  536-537. 

This  holding  is  a  plain  bar  to  the  interpretation 
urged  by  the  Government  here.  A  second  holding  of 
the  Menasche  case  goes  even  further  in  rejecting  the 
Government  interpretation.  After  holding  that  Men- 
asche's  rights  were  saved  by  Section  405(a)  and  were 
not  denied  by  the  slight  negative  implication  in  Sec- 
tion 405(b),  the  Supreme  Court  examined  Section 
316(a)  of  the  1952  Act,  8  U.S.C.A.  §1427(a),  which 
imposed  the  new  physical  presence  requirement,  to  de- 
termine whether  it  "otherwise  specifically  provided" 
that  the  new  Act  should  apply  to  Menasche.  Section 
316(a)  provided  that  no  person  ''unless  otherwise  pro- 
vided in  this  Title, ' '  shall  be  naturalized  unless  he  had 
been  physically  within  the  United  States  for  at  least 
half  of  his  five  years  of  residence;  Menasche  was  not 
able  to  meet  that  requirement.  Section  316(a)  was 
included  in  Title  III  of  the  Act,  while  the  savings 
clause  (Section  405(a))  was  in  Title  IV;  therefore 
the  express  negative  of  Section  316(a)  barred  Men- 
asche on  its  face.  Yet  the  Supreme  Court  held  that 
this  section  did  not  ''otherwise  specifically  provide" 
that  Menasche 's  rights  within  the  savings  clause  were 
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not  to  be  saved.  Appellants  here  are  not  included 
in  any  express  negative  provision  which  would  bar 
them  from  the  benefits  they  seek ;  hence  it  is  even  more 
clear  that  they  are  not  otherwise  specifically  provided 
for,  than  was  the  case  with  Menasche. 

The  Supreme  Court  held  in  effect  in  the  Menasche 
case  that  rights  saved  by  the  savings  clause  are  not 
lost  unless  other  provisions  in  the  1952  Act  specifically 
provide  that  they  are  to  be  lost,  and  that  no  negative 
implications  can  be  considered  a  substitute  for  a  spe- 
cific provision. 

It  is  also  important  to  note  that  in  the  Menasche 
case  the  Supreme  Court  held  that  Section  405(b)  did 
not  "otherwise  specifically  provide"  for  Menasche, 
even  though  that  section  granted  a;ffirmatively,  as  to 
petitions  filed  earlier  than  Menasche  had  filed  his  peti- 
tion, the  relief  sought  by  Menasche.  This  holding  dis- 
poses of  the  contention  that  Section  330(a)  (2)  "other- 
wise specifically  provides"  for  appellants  because  it 
grants  the  relief  they  seek,  as  to  petitions  filed  earlier 
than  they  filed  their  petitions. 


III. 

THE  FINDINGS  OF  THE  LOWER  COURT  ARE  ERRONEOUS  AND 
ARE  INSUFFICIENT  TO  SUPPORT  THE  ORDER  DENYING 
THE  PETITIONS. 

Appellants  first  wish  to  point  out  that  a  reading 
t)f  the  findings  of  fact  and  conclusions  of  law  entered 
by  the  lower  Court,  in  light  of  the  testimony  received 
and  the  issues  raised  on  the  trial,  plainly  reveals  that 
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they  are  inadequate  for  a  proper  determination  of 
the  legal  issues  on  this  appeal,  and  for  that  reason 
the  cases  should  be  sent  back  for  retrial,  or  for 
amended  findings  at  the  very  least.  As  the  Court  said 
in  Stasiukevich  v.  Nicolls,  1  Cir.,  168  F.  2d  474,  478, 
480: 

'^On  the  record  before  us,  this  meager  finding 
is  insufficient  to  enable  us  to  perform  our  appel- 
late function  intelligently." 

''In  view  of  the  generally  sketchy  and  unsatis- 
factory character  of  the  present  record,  we  think 
that  the  case  should  be  retried,  instead  of  being 
sent  back  merely  for  more  detailed  findings." 

Appellants  insisted  at  the  trial,  and  urge  here  on 
appeal,  that  they  attempted  to  file  their  petitions  for 
citizenship  at  various  times  between  1950  and  1953  and 
were  prevented  from  doing  so  by  agents  of  the  Immi- 
gration and  Naturalization  Service,  and  that  as  a  mat- 
ter of  law,  this  constituted  a  substantial  compliance 
with  the  requirements  that  the  petitions  be  filed  before 
certain  dates. 

Finding  V  of  the  findings  of  fact  as  to  each  peti- 
tioner recites  that  they  did  not  attempt  to  file  their 
petitions  within  the  period  prescribed  by  the  1952  Act, 
and  finding  VI  as  to  petitioners  Tano,  Elizalde  and 
Romano  recites  in  addition  that  these  petitioners  ' '  did 
not  file  a  Petition  for  Naturalization  prior  to  Sep- 
tember 23,  1950."  Conclusions  of  law  I  and  II  recite 
that  each  of  the  petitioners  has  failed  to  establish 
compliance  with  Section  330(a)(2)  of  the  1952  Act 
and  may  not  be  naturalized  under  that  Act. 
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The  District  Court  emphatically  stated  his  views  as 
to  the  law  on  this  point  (Transcript,  page  107)  : 

"I  can  tell  you  now,  ...  it  doesn't  make  any 
difference  what  any  officer  of  the  government  says 
about  any  statute.  There  is  no  case  that  has  ever 
been  called  to  my  attention  ...  by  which  the 
United  States  is  ever  estopped  by  the  conduct  of 
any  officer  as  to  the  rights  of  a  person  who  is 
required  to  take  certain  steps." 

Appellants  contend  that  this  view  is  in  error  as  a 
matter  of  law.  In  Moser  v.  United  States,  341  U.S. 
41,  the  Supreme  Court  had  before  it  a  situation  in 
which  a  Swiss  alien  had  sul^mitted  an  application  to  be 
exempted  from  the  draft,  and  that  application  was 
sufficient  to  bar  him  from  citizenship.  But  the  evi- 
dence showed  that  he  had  submitted  the  application 
on  the  erroneous  advice  of  the  Swiss  Legation  that 
such  an  application  would  not  bar  him  from  applying 
for  American  citizenship.  In  holding  that  he  was  not 
barred  from  becoming  a  citizen  imder  those  circum- 
stances, the  Court  said  (341  U.S.  at  47)  : 

''There  is  no  need  to  evaluate  these  circumstances 
on  the  basis  of  estoppel  of  the  Government  or  the 
power  of  the  Swiss  Legation  to  bind  the  United 
States  by  its  advice  to  petitioner.  Petitioner  did 
not  knowingly,  intentionally  waive  his  rights  to 
citizenship.  In  fact,  because  of  the  misleading 
circumstances  of  this  case,  he  never  had  an  op- 
portunity to  make  an  election  between  the  diamet- 
rically opposed  courses  required  as  a  matter  of 
strict  law." 

It  was  also  stated  as  a  general  rule,  after  an  exten- 
sive review  of  the  authorities,  in  United  States  v.  Cer- 
tain Parcels  of  Land,  S.D.  Cal.,  131  F.  Supp.  65,  74: 
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'*  Briefly  put,  then,  in  cases  where  sovereign  im- 
munity to  suit  has  been  waived,  the  Government 
can  be  estopped  by  the  conduct  of  its  agents  in 
the  same  circumstances  as  a  private  individual, 
partnership,  or  corporation." 

The  record  shows  that  the  agents  of  the  Immigra- 
tion Service  were  clearly  acting  within  the  scope  of 
their  authority  in  advising  petitioners,  and  others 
similarly  situated,  as  to  their  eligibility  for  natural- 
ization, and  deciding  whether  or  not  to  offer  the  peti- 
tioners a  petition  to  file.  Transcript,  pages  115-120. 
The  testimony  of  the  petitioners  also  clearly  reveals 
that  the  petitioners  relied  to  their  detriment  upon  the 
statements  of  the  various  clerks  that  their  applica- 
tions would  be  mailed  to  them  (and  they  never  were), 
3r  that  they  were  ineligible  for  citizenship,  or  that 
they  could  not  file  their  applications  at  that  time. 
Petitioners  urge  this  Court  to  hold  that  the  Court 
3elow  was  in  error  as  a  matter  of  law,  and  that  such 
3vidence  is  sufficient  in  law  to  effect  a  filing  of  the 
Detitions  on  the  dates  involved.  These  petitioners  were 
lot  familiar  with  the  laws  and  customs  of  this  country, 
md  had  employed  every  reasonable  means  at  their 
3ommand  to  accomplish  a  filing  of  their  petitions, 
rhe  Government  is  bound  by  the  acts  of  its  agents; 
[urthermore,  since  the  appellants  either  thought  they 
?^ere  filing,  or  that  they  were  going  to  be  allowed  to 
lie,  at  the  first  time  they  were  able  to  do  so,  they  never 
lad  an  opportunity  to  choose  between  filing  and  not 
filing  (because  they  were  misled  into  thinking  that 
they  could  not  file,  or  that  the  papers  to  be  filed  would 
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be  sent  to  them),  and  therefore  they  come  within  the 
rule  of  the  Moser  case,  supra. 

More  important,  the  findings  of  fact  to  the  effect 
that  petitioners  did  not  attempt  to  file  are  clearly  erro- 
neous and  must  be  reversed.  There  is  no  evidence 
whatever  to  rebut  their  testimony  that  they  asked  for 
applications  and  were  refused.  Only  two  witnesses 
testified  for  the  Government  on  this  issue,  Finnegan 
and  Baldwin.  Baldwin  stated  that  he  is  an  examining 
clerk.  United  States  District  Court.  Transcript,  page 
121.  Since  all  of  the  transactions  took  place  at  other 
offices,  his  testimony  does  not  support  the  finding. 
Finnegan  stated  that  he  was  an  applications  examiner 
for  the  Immigration  and  Naturalization  Service  at 
their  0|ffices  at  630  Sansome  Street,  in  San  Francisco. 
He  testified  that  if  a  seaman  with  four  and  one-half 
years  of  sea  time  asked  for  an  application,  he  would 
offer  the  seaman  an  application  "if  he  asked  and  in- 
sisted on  it"  and  that  "after  I  talked  to  him  and 
found  out  he  isn't  eligible,  and  he  wouldn't  take  my 
advice,  I  probably  would  give  it  to  him."  (Emphasis 
supplied;  Transcript  pages  118-119.)  In  answer  to  a 
question  by  the  Court  he  stated  that  if  someone  comes 
in  to  inquire  into  their  status  and  finds  out  they  are 
not  eligible,  that  usually  ends  the  matter  in  "99  cases 
out  of  a  hundred."  (Transcript,  page  119.)  And  when 
counsel  for  petitioners  pointed  out  that  two  of  the 
petitioners  had  testified  that  they  had  specifically  re- 
quested petitions  from  Mr.  Finnegan  and  that  their 
requests  had  been  denied,  the  Court  answered  with 
a  statement  that  seems  to  sum  up  its  approach  to  this 
testimony : 
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''I  don't  think  it  is  in  the  record.  If  it  is  in 
the  way  you  say  it  is,  I  wouldn't  believe  it.  My 
examination  of  these  men  leads  me  to  the  view 
that  the  facts  are  the  way  they  gave  them  to  me 
in  answer  to  the  questions  I  put."  (Transcript, 
page  120.) 

The  definition  of  what  constitutes  a  finding  that  is 
''clearly  erroneous"  has  been  laid  down  in  the  case  of 
United  States  v.  Oregon  Medical  Society,  343  U.S.  326, 
339,  as  follows: 

''.  .  .  when,  altJwugh  there  is  evidence  to  support 
it,  the  reviewing  court  on  the  entire  evidence  is 
left  with  the  definite  and  firm  conviction  that  a 
mistake  has  been  committed."  (Emphasis  sup- 
plied.) 

This  rule  plainly  contemplates  that  there  must  be 
some  evidence  in  the  record  to  support  a  finding, 
before  it  can  possibly  be  sustained,  and  accordingly  it 
has  been  held  that  findings  are  clearly  erroneous  when 
(1)  not  supported  by  substantial  evidence,  (2)  con- 
trary to  a  clear  preponderance  of  the  evidence,  or 
(3)  based  on  erroneous  views  of  the  law.  Magidson  v. 
Dtiggan,  8  Cir.,  212  F.  2d  748,  cert,  denied,  348  U.S. 
883,  922 ;  Western  Cottonoil  Co.  v.  Hodges,  5  Cir.,  218 
F.  2d  658.  No  evidence  whatever  appears  in  the 
record  to  support  the  finding  in  each  case  that  the  peti- 
tioners did  not  attempt  to  file  their  petitions  prior  to 
1953,  and  furthermore  those  findings  were  based  on  an 
erroneous  view  of  the  law,  and  hence  are  clearly  erro- 
neous within  the  meaning  of  Rule  52(a)  of  the  Federal 
Rules  of  Civil  Procedure,  and  must  be  set  aside. 
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Likewise  the  Court  below  made  a  finding  that  four 
of  the  ^petitioners  had  earned  less  than  five  years  of 
sea  time  prior  to  September  23,  1950,  refusing  to  count 
time  spent  by  these  petitioners  ashore  in  the  United 
States  when  they  were  ordered  in  1949  by  the  Govern- 
ment shipping  agency  by  whom  they  were  employed 
(MSTS)  to  stand  by  and  await  further  orders  to  ship 
out.  They  were  subject  to  recall  at  any  time  by  the 
MSTS,  and  in  fact  they  were  later  recalled  by  that 
agency  and  earned  further  sea  time.  During  this  time  I 
petitioner  Magallanes  actually  worked  as  a  civilian 
for  the  Government  at  Treasure  Island.  And  in  addi- 
tion, petitioner  Abella  worked  in  the  Philippine 
Islands  as  a  clerk  for  the  United  States  Maritime 
Commission.  Petitioners  were  entitled  to  have  this 
time  included  with  the  sea  time  earned  by  them,  as 
a  matter  of  law,  and  in  refusing  to  so  find,  the  Court 
below  erred. 

The  types  of  service  that  will  be  counted  toward  the 
residence  requirement  of  Section  325(a)  of  the  1940 
Act  has  already  been  extended  beyond  the  precise 
terms  of  that  section.  In  United  States  v.  Camean, 
2  Cir.,  174  F.  2d  151,  the  Court  held  that  service 
aboard  vessels  other  than  those  specifically  set  forth 
in  the  statute  was  to  be  counted  in  computing  the  time 
earned  under  that  section.  The  test  laid  down  by 
Judge  Learned  Hand  in  that  case  for  determining 
what  types  of  service  will  be  counted  is  regarded  as 
the  authoritative  test: 

"Since  we  have  to  deal  with  a  term  which  is  not 
a  word  of  art  (in  the  case  cited,  'not  foreign  ves- 
sels')  and  was  apparently  used  in  its  colloquial 
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sense,  it  is  especially  proper  to  look  to  the  pur- 
poses of  the  statute  as  a  whole.  These  were  ap- 
parently two,  one  of  which  was  to  allow  a  class 
of  persons  to  become  citizens,  whose  occupation 
prevents  them  from  com]:)lying  with  the  conditions 
imposed  upon  aliens  in  general:  continuous  resi- 
dence in  the  United  States.  That  condition  is 
imposed  because  residence  is  regarded  as  a  prov- 
ing ground  on  which  the  alien's  qualifications  can 
be  tried;  and  these  are  'good  moral  character'  and 
attachment  'to  the  principles  of  the  Constitution'. 
Already  in  1918  it  was  a])iJarently  recognized  that 
service  on  shipboard  would  afford  an  equivalent 
opportunity  for  acquaintance  with  the  alien,  pro- 
vided he  served  on  'documented'  vessels,  since  he 
would  be  in  one  of  the  most  intimate  of  occupa- 
tional associations,  a  seaman  among  his  shipmates. 
.  .  .  All  that  is  important  is  that  the  alien's  service 
shall  expose  him  to  a  scrutiny  which  is  the  meas- 
urable equivalent  of  actual  residence;  and  as  to 
that  the  holder  of  legal  title  is  not  relevant.  Nor 
has  that  circumstance  any  greater  relevance  to 
the  other  purpose  of  Congress,  which  presumably 
was  to  secure  citizen  seamen  to  man  our  merchant 
marine  in  such  numbers  as  the  law  required." 
(Emphasis  supplied.) 
174  F.  2d  at  152-153. 

In  Petition  of  Karadzas,  S.D.  N.Y.,  124  P.  Supp.  25, 
this  test  was  applied  to  time  spent  ashore  in  a  Govern- 
ment school  at  New  Orleans  and  certain  time  spent 
making  voyages  to  and  from  the  alien's  ship,  and  it 
was  held  that  such  time  should  be  counted  under  Sec- 
tion 330(a)(2)  of  the  1952  Act.  The  Court  relied  on 
the  fact  that  "during  the  entire  period,  he  was  subject 
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to  the  control  and  discipline  of  the  United  States 
Government."  See  also  Application  of  Aguirre,  S.D. 
N.Y.,  90  F.  Siipp.  668.  It  is  beyond  question  that  the 
application  of  this  rule  in  the  present  case  would  re- 
quire the  various  times  in  issue  to  be  counted  under 
the  statute.  The  petitioners  spent  these  times  actually 
residing  in  the  United  States  so  that  they  were  ex- 
posed to  a  scrutiny  which  was  not  only  "the  measur- 
able equivalent"  of  actual  residence,  but  in  fact  was 
actual  residence,  and  they  so  spent  that  time  at  the 
request  of  the  Government  shipping  agency  which  re- 
cruited them  for  sea  service  with  the  promise  that  if 
they  spent  five  years  of  such  service,  they  could  be-  ' 
come  naturalized.  Furthermore,  it  would  be  absurd 
to  apply  this  section,  which  permits  sea  time  to  be 
counted  in  lieu  of  the  customary  actual  residence,  so 
as  to  exclude  the  customary  actual  residence  itself. 
Therefore  these  periods  of  time  must  be  counted  to- 
ward the  residence  requirement  of  the  statute,  and  the 
petitioners  have  thus  satisfied  that  requirement,  by 
earning  five  years  before  September  23,  1950. 


CONCLUSION. 

Therefore  appellants  earnestly  contend:  (1)  that 
their  eligibility  for  citizenship  under  the  Immigration 
Act  of  1940  was  preserved  by  the  savings  clause  of  the 
1952  Act;  (2)  that  the  1952  Act  does  not  specifically 
provide  anjrthing  to  the  contrary,  and  therefore  the 
1952  Act  does  not  ''otherwise  specifically  provide"  for 
appellants;   (3)   that  the  first  attempt  of  each  peti- 
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tioner  to  file  his  petition  for  naturalization,  which 
was  thwarted  by  the  arbitrary  conduct  of  the  Immi- 
gration and  Naturalization  clerk,  constituted  substan- 
tial compliance  with  the  requirement  that  such  peti- 
tions be  filed  before  certain  dates,  because  each  peti- 
tioner did  everything  he  could  reasonably  be  expected 
to  do  toward  filing  his  petition;  (4)  that  time  spent 
ashore  in  the  United  States  under  orders  of  the  MSTS 
should  be  counted  with  sea  time  to  satisfy  the  resi- 
dence requirement  of  Section  330(a)  (2)  of  the  1952 
Act;  and  (5)  that  the  findings  of  fact  and  conclusions 
of  law  of  the  lower  Court  are  either  insufficient  or  in 
confiict  with  the  foregoing  principles,  and  therefore 
the  decision  of  the  lower  Court  must  be  reversed. 

Dated,  San  Francisco,  California, 
May  21,  1956. 

Respectfully  submitted. 

Jack  L.  Burn^am, 

Attorney  for  Appellants. 
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STATEMENT  OF  FACTS. 

All  of  the  appellants  herein  are  natives  of  the 
Philippine  Islands.  None  were  ever  admitted  to  the 
United  States  for  permanent  residence.  All  were  em- 
ployed by  the  United  States  on  United  States  vessels 
through  the  Army  Transport  Service  or  its  successor, 
the  Military  Sea  Transport  Service.  On  September 
23,  1950  appellants  Polintan,  Magallanes,  Martinez 
and  Abella  had  not  completed  five  years  sea  service, 
and  appellants  Tano,  Elizalde  and  Romano  had  com- 


pleted  five  years  sea  service.  None  of  the  appellants 
filed  a  petition  for  naturalization  prior  to  Septem- 
ber 23,  1955. 


STATUTES. 

Section  325  of  the  Nationality  Act  of  1940,  8 
U.S.C.  725  (1942  edition),  54  Stat.  1150,  as  originally 
enacted,  read  as  follows: 

Sec.  325  (a)  A  person  who  has  served  honor- 
ably or  with  good  conduct  for  an  aggregate  i 
period  of  at  least  five  years  (1)  on  board  of  any 
vessel  of  the  United  States  Government  other 
than  in  the  United  States  Navy,  Marine  Corps, 
or  Coast  Guard,  or  (2)  on  board  vessels  of  more 
than  twenty  tons  burden,  whether  or  not  docu- 
mented under  the  laws  of  the  United  States, 
and  whether  public  or  private,  which  are  not 
foreign  vessels,  and  whose  home  port  is  in  the 
United  States,  may  be  naturalized  without  having 
resided,  continuously  immediately  preceding  the 
date  of  filing  such  person's  petition,  in  the 
United  States  for  at  least  five  years,  and  in  the 
State  in  which  the  petition  for  naturalization  is 
filed  for  at  least  six  months,  if  such  petition  is 
filed  while  the  petitioner  is  still  in  the  service 
on  a  reenlistment,  reappointment,  or  reshipment, 
or  within  six  months  after  an  honorable  discharge 
or  separation  therefrom. 

(b)  The  provisions  of  subsections  (b),  (c), 
(d),  and  (e)  of  section  324  shall  apply  to  peti- 
tions for  naturalization  filed  imder  this  section, 
except  that  service  with  good  conduct  on  vessels 


described  in  subsection  (a)  (2)  of  this  section  may 
be  proved  by  certificates  from  the  masters  of 
such  vessels. 

Section  325  of  the  Nationality  Act  as  amended  Sep- 
tember 23,  1950,  8  U.S.C.  725  (1946  edition)  64  Stat. 
1015  reads  as  follows: 

Sec.  325  (a)  Any  periods  of  time  during  all  of 
which  an  alien  who  was  i:)reviously  lawfully  ad- 
mitted for  permanent  residence  has  served  honor- 
ably or  with  good  conduct,  in  any  capacity  other 
than  as  a  member  of  the  armed  forces  of  the 
United  States  (1)  on  board  a  vessel  operated 
by  the  United  States,  or  an  agency  thereof,  the 
full  legal  and  equitable  title  to  which  is  in  the 
United  States;  or  (2)  on  board  a  vessel  whose 
home  port  is  in  the  United  States,  and  (A)  which 
is  registered  under  the  laws  of  the  United  States, 
or  (B)  the  full  legal  and  equitable  title  to  which 
is  in  a  citizen  of  the  United  States,  or  a  corpora- 
tion organized  under  the  laws  of  any  of  the 
several  States  of  the  United  States,  shall  be 
deemed  residence  within  the  United  States  within 
the  meaning  of  Section  307  (a)  of  this  Act,  if 
such  service  occurred  within  five  years  immedi- 
ately preceding  the  date  such  alien  shall  file  a 
petition  for  naturalization.  Service  with  good 
conduct  on  vessels  described  in  clause  (1)  of  this 
subsection  shall  be  proved  by  duly  authenticated 
copies  of  the  records  of  the  executive  depart- 
ments or  agency  having  custody  of  the  records  of 
such  service.  Service  with  good  conduct  on 
vessels  described  in  clause  (2)  of  this  subsection 
may  be  proved  by  certificates  from  the  masters  of 
such  vessels. 


(b)  Any  alien  ^Yho  (1)  was  excepted  from  cer- 
tain requirements  of  the  naturalization  laws  im- 
der  the  provisions  of  this  section  prior  to  this 
amendment,  and  (2)  has  filed  a  petition  for  nat- 
uralization under  this  section  prior  to  the  date 
of  approval  of  this  amendment  may,  if  such  pe- 
tition is  pending'  on  the  date  of  approval  of  this 
section  as  amended,  be  naturalized  upon  com- 
pliance with  the  applicable  provisions  of  the  nat- 
uralization laws  in  effect  upon  the  date  such 
petition  was  filed. 

Section  330  (a)  (2)  and  (b)  of  the  Immigration 
and  Nationality  Act  of  1952,  6Q  Stat.  251,  8  U.S.C. 
1441,  reads  as  follows: 

Section  330(a)(1).     *** 

Section  330(a)  (2).  For  the  purposes  of  this 
subsection,  any  periods  of  time  prior  to  Septem- 
ber 23,  1950,  during  all  of  which  any  person  had 
served  honorably  or  wdth  good  conduct  for  an 
aggregate  period  of  five  years  on  any  vessel  de- 
scribed in  Section  325(a)  of  the  Nationality  Act 
of  1940  prior  to  its  amendment  by  the  Act  of 
September  23,  1950,  shall  be  deemed  residence 
and  physical  presence  within  the  United  States 
within  the  meaning  of  Section  316(a)  of  this 
title,  if  such  petition  is  filed  within  one  year  from 
the  effective  date  of  this  Act.  Notwithstanding 
the  provisions  of  Section  318,  a  person  entitled 
to  claim  the  exemptions  contained  in  this  para- 
graph shall  not  be  required  to  establish  a  lawful 
admission  for  permanent  residence. 
******* 

(b)  Any  person  who  was  excepted  from  certain 
requirements  of  the  naturalization  laws  under  sec- 


tion  325  of  the  Nationality  Act  of  1940  ])rior  to 
its  amendment  by  the  Act  of  September  23,  1950, 
and  had  filed  a  petition  for  naturalization  under 
section  325  of  the  Nationality  Act  of  1940,  may, 
if  such  petition  was  pending  on  Sej^tember  23, 
1950,  and  is  still  pending"  on  the  effective  date  of 
this  Act,  be  naturalized  upon  compliance  with 
the  applicable  provisions  of  the  naturalization 
laws  in  effect  upon  the  date  such  petition  was 
filed:  Provided,  That  any  such  person  shall 
be  subject  to  the  provisions  of  section  313  and 
to  those  provisions  of  section  318  which  relate 
to  the  prohibition  against  the  naturalization  of  a 
person  against  whom  there  is  outstanding  a  final 
finding  of  deportability  pursuant  to  a  warrant  of 
arrest  issued  under  the  provisions  of  this  or  any 
other  Act,  or  which  relate  to  the  prohibition 
against  the  final  hearing  on  a  petition  for  natu- 
ralization if  there  is  pending  against  the  petitioner 
a  deportation  proceeding  pursuant  to  a  warrant 
of  arrest  issued  under  the  provisions  of  this  or 
any  other  Act. 

Section  405  of  the  Immigration  and  Nationality 
Act  of  1952  (8  U.S.C.  1101,  Historical  Note)  66  Stat. 
280  reads  as  follows: 

Sec.  405.  (a)  Nothing  contained  in  this  Act, 
unless  otherwise  specifically  provided  therein, 
shall  be  construed  to  affect  the  validity  of  any 
declaration  of  intention,  petition  for  naturaliza- 
tion, certificate  of  naturalization,  certificate  of 
citizenship,  warrant  of  arrest,  order  or  warrant 
of  deportation,  order  of  exclusion,  or  other  docu- 
ment of  proceeding  which  shall  be  valid  at  the 
time  this  Act  shall  take  effect;  or  to  affect  any 


prosecution,  suit,  action,  or  proceedings,  civil  or 
criminal,  brought,  or  any  status,  condition,  right 
in  process  of  acquisition,  act,  thing,  liability,  ob- 
ligation, or  matter,  civil  or  criminal,  done  or  ex- 
isting, at  the  time  this  Act  shall  take  effect;  but 
as  to  all  such  prosecutions,  suits,  actions,  pro- 
ceedings, statutes,  conditions,  rights,  acts,  things, 
liabilities,  obligations,  or  matters  the  statutes  or 
parts  of  statutes  repealed  by  this  Act  are,  imless 
otherwise  specifically  pro\dded  therein,  hereby 
continued  in  force  and  effect.  When  an  immi- 
grant, in  possession  of  an  unexpired  immigrant 
visa  issued  prior  to  the  effective  date  of  this  Act, 
makes  application  for  admission,  his  admissibility 
shall  be  determined  under  the  provisions  of  law 
in  effect  on  the  date  of  the  issuance  of  such  visa. 
An  application  for  suspension  of  deportation 
under  section  19  of  the  Immigration  Act  of  1917, 
as  amended,  or  for  adjustment  of  status  under 
section  4  of  the  Displaced  Persons  Act  of  1948, 
as  amended,  which  is  pending  on  the  date  of 
enactment  of  this  Act,  shall  be  regarded  as  a 
proceeding  within  the  meaning  of  this  subsection. 

(b)  Except  as  otherwise  specifically  provided  in 
title  III,  any  petition  for  naturalization  hereto- 
fore filed  which  may  be  pending  at  the  time  this 
Act  shall  take  effect  shall  be  heard  and  deter- 
mined in  accordance  with  the  requirements  of 
law  in  effect  when  such  petition  was  filed. 

(c)  *  *  * 


QUESTIONS  PRESENTED. 
From  the  Specification  of  Errors  appellants  raise 
the  following  questions: 

(1)  Did  each  of  appellants  have  a  status,  condi- 
tion or  right  in  process  of  acquisition  at  the  time 
the  Immigration  and  Nationality  Act  of  1952  went 
into  effect  December  24,  1952  which  was  preserved 
to  them  by  Section  405(a)  of  the  Act. 

(2)  May  the  performance  of  shoreside  service  in 
the  case  of  appellants  Polintan,  Magallanes,  Martinez 
and  Abella  be  credited  as  sea  service. 


ARGUMENT. 

I. 

THE  SAVINGS  CLAUSE  OF  THE  IMMIGRATION  AND  NATION- 
ALITY ACT  DOES  NOT  APPLY  BECAUSE  THE  PETITIONERS 
HAD  NO  STATUS,  CONDITION  OR  RIGHTS  AT  THE  TIME 
THE  ACT  BECAME  EFFECTIVE. 

In  the  Nationality  Act  of  1940  Congress  included 
Sec.  325(a)  (8  U.S.C.  725(a),  1942  ed.)  which  per- 
mitted seamen  to  substitute  five  years  service  on 
American  vessels  for  the  five  years  residence  in  the 
United  States  required  for  naturalization  under  Sec. 
307  (8  U.S.C.  707).  Sec.  325  remained  in  effect  until 
1950  when  it  was  amended  by  Sec.  26  of  the  Internal 
Security  Act  of  1950,  Title  8  U.S.C.  725,  1946  ed.. 
Supplement  IV  to  provide  that  only  seamen  who  had 
first  been  admitted  to  the  United  States  for  penna- 
nent  residence  could  substitute  sea  service  on  Amer- 
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ican  vessels  for  residence  within  the  United  States. 
This  provision  was  retained  in  the  Immigration  and 
Nationality  Act  of  1952,  Sec.  330(a)(1),  Title  8 
U.S.C.  1441(a)(1),  but  a  special  provision  was  added, 
Sec.  330(a)(2),  permitting  those  seamen  having  an 
aggregate  of  five  years  of  sea  service  before  Sep- 
tember 23,  1950  to  use  that  time  to  satisfy  the  resi- 
dence requirement  for  naturalization,  provided  "such 
petition  is  filed  within  one  year  from  the  effective 
date  of  this  Act."  (December  24,  1952.)  Appellants 
failed  to  file  their  petitions  within  the  period  from 
December  24,  1952  to  December  24,  1953.  They  seek 
to  avoid  the  failure  to  satisfy  the  condition  of  the 
statute  by  invoking  the  Savings  Clause,  Sec.  405(a) 
of  the  1952  Act. 

Section  405(a)  of  the  Immigration  and  Nationality 
Act  of  1952,  Title  8  U.S.C.  §1101,  1953  ed.,  provides 
that  "Nothing  contained  in  this  Act,  unless  other- 
wise specifically  provided  therein,  shall  be  construed 
...  to  affect  .  .  .  any  status  .  .  .  existing  at  the  time 
this  Act  shall  take  effect." 

This  provision  cannot  be  invoked  by  appellants  be- 
cause §330  (a)  (2)  of  the  1952  Act  specifically  pro- 
vides otherwise  and  was  meant  by  Congress  to  be 
exclusive.  If  the  Savings  Clause  was  meant  to  apply, 
there  would  have  been  no  reason  to  insert  the  time 
limitation  of  one  year.  Congress  certainly  did  not 
intend  that  those  who  were  eligible  under  Section 
330(a)(2),  but  who  failed  to  file  their  petitions 
Avithin  the  time  allotted,  could  file  them  at  any  time 
under  the  Savings  Clause. 


Moreover,  the  Savings  Clause  "saves"  only  those 
rights  existing  at  the  time  of  its  passage  as  stated 
above.  Appellants  had  no  rights  or  "status"  which 
the  Savings  Clause  could  "save"  at  the  time  the  Im- 
migration and  Nationality  Act  was  passed  in  1952. 
Congress  in  1950  had  imposed  the  additional  require- 
ment of  lawful  entry  for  permanent  residence  in  the 
United  States  before  sea  service  could  be  used  as  a 
substitute  for  the  residence  requirement.  This  change 
was  not  made  without  due  consideration.  In  the  Re- 
port of  the  Judiciary  Committee,  82nd  Congress,  First 
Session  (1951),  page  705,  it  is  stated: 

"The  consensus  is  that  this  is  one  of  the  weak 
spots  in  our  nationality  law  and  one  which  is 
most  subject  to  abuse  and  fraud  .  .  .  There  is 
abundant  evidence  to  support  the  statement  that 
the  liberal  provisions  of  Section  325  (of  the  1940 
Act)  encourage  ship  jumping  and  put  a  premium 
on  illegal  entry  as  a  prerequisite  for  naturaliza- 
tion." 

Appellants  were  not  eligible  for  naturalization 
during  the  period  from  September  23,  1950  to  De- 
cember 24,  1952.  By  the  enactment  of  Section  330 
(a)  (2)  Congress  extended  to  those  persons  who  had 
completed  five  years  of  service  on  American  vessels 
prior  to  September  23,  1950  the  opportunity  within 
one  year  after  December  24,  1952  to  file  petitions  for 
naturalization  based  on  such  service.  Congi'ess  there- 
by restored  them  to  eligibility  for  the  period  of  one 
year.  There  is  provision  for  no  alternative  to  filing 
the  petition  within  the  year. 
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The  language  of  the  Savings  Clause  is  very  broad 
but  it  is  apparent  that  the  intention  was  to  preserve 
those  rights  or  privileges  which  had  accrued  and 
could  have  been  pursued  but  for  the  enactment  of 
the  Immigration  and  Nationality  Act.  Neither  United 
States  V.  Menasche,  348  U.S.  528  (1955)  nor  Zach- 
arias  v.  Shaugl messy,  221  F.2d  578  (2d  Cir.  1955)  are 
applicable  to  support  appellants'  contention  that  the 
Savings  Clause  should  apply,  since  in  both  cases  the 
petitioners  had  an  existing  legal  status  at  the  time 
the  1952  Act  was  passed;  in  fact,  in  the  Menasche 
case,  the  petitioner  had  filed  a  declaration  of  inten- 
tion to  become  an  American  citizen,  the  validity  of 
which  is  expressly  preserved  by  Section  405(a).  In 
each  of  these  cases,  but  for  the  Act,  the  relief  sought 
could  have  been  granted ;  therefore  the  Savings  Clause 
applied.  In  the  instant  cases,  the  appellants  were  not 
eligible  for  naturalization  between  September  23, 
1950  and  December  24,  1952,  and  did  not  lose  any 
rights  or  privileges  by  reason  of  the  enactment  of 
the  Immigration  and  Nationality  Act  of  1952. 

The  essence  of  appellants'  contention  here  is  not  to 
preserve  a  right  or  privilege  but  to  create  one. 

More  pertinent  to  the  instant  case  is  Shomherg  v. 
United  States,  348  U.S.  540  (1955),  decided  by  the 
Supreme  Court  at  the  same  time  as  the  Menxische 
case.  The  SJiomherg  case  was  concerned  with  Section 
318  of  the  1952  Act,  8  U.S.C.  §1429,  1953  ed.,  which 
states  that  "no  petition  for  naturalization  shall  be 
finally  heard  ...  if  there  is  pending  against  the 
petitioner  a  deportation  proceeding".    The  petitioner 
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contended  that  the  Savings  Clause  Sec.  405  preserved 
his  eligibility  for  citizenshi])  under  prior  law.  The 
Court  held  "That  Sec.  318  specifically  excepts  rights 
under  the  prior  law  from  the  protection  of  Sec.  405 
when  these  rights  stem  from  a  petition  for  natural- 
ization or  from  some  other  step  in  the  naturalization 
process." 

The  Court  also  said,  page  546 : 

"Only  where  something  in  the  new  law  intro- 
duces a  change,  thereby  affecting  one's  status  un- 
der the  old  law,  is  the  savings  clause  called  into 
play." 

Appellants'  eligibility  for  naturalization  under  Sec. 
325  of  the  Nationality  Act  of  1940  was  terminated  hy 
the  1950  amendment.  On  appellants'  contention  there 
is  no  distinguishing  reason  why  eligibility  acquired 
under  a  still  earlier  statute,  long  since  amended  or 
repealed,  should  not  also  be  considered  as  "pre- 
served" by  the  Savings  Clause  of  the  1952  Act.  Under 
the  law  prior  to  1941,  for  example,  seamen  had  only 
to  serve  three  years  to  satisfy  their  residence  require- 
ment. To  contend  that  seamen  who  served  three  years 
prior  to  1941  should  be  able  to  assert  their  status 
under  the  law  at  that  time  by  applying  the  Savings 
Clause  of  the  1952  Act  would  be  absurd. 

Appellants'  argument  that  the  Nationality  Act  of 
1940  was  repealed  in  its  entirety  by  the  Immigration 
and  Nationality  Act  of  1952  and  therefore  rights 
which  had  accrued  under  Sec.  325  of  the  Act  as 
originally  enacted  were  preserved  overlooks  the  fact 
that  Sec.  325  had  been  amended  in  1950  to  require 
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lawful  entry  for  permanent  residence  as  a  condition 
to  eligibility  for  naturalization.  The  1952  Act  con- 
tinued the  requirement  of  lawful  entry  for  permanent 
residence,  but  added  a  waiver  for  one  year  only 
within  which  the  petition  could  be  filed. 


II. 

THE  FAILURE  OF  APPELLANTS  TO  FILE  PETITIONS  FOR  NATU- 
RALIZATION BETWEEN  DECEMBER  24,  1952  AND  DECEM- 
BER 24,  1953,  PRECLUDES  THEM  FROM  NATURALIZATION 
UNDER  THE  IMMIQRATION  AND  NATIONALITY  ACT. 

AH  of  the  appellants  admittedly  filed  petitions  for 
naturalization  subsequent  to  December  24,  1953.  The 
Court  below  has  found  as  a  fact  that  appellants  failed 
to  file  a  petition  for  naturalization  within  one  year 
after  December  24,  1952.  Appellants  contended  below 
and  contend  here  that  something  less  than  fling  a 
petition  will  satisfy  the  express  requirement  of  Sec. 
330(a)(2),  ".  .  .  if  such  petition  is  filed  within  one 
year  from  the  effective  date  of  this  Act."  Appellants 
have  cited  no  authority  to  support  such  a  contention. 
The  Court  below  has  found  it  not  to  be  true  that 
appellants  attempted  to  file  a  petition.  This  finding 
is  abundantly  supported  by  the  record. 

Rule  52(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, Title  23  U.S.C,  1950  ed.,  provides  that  ^'In 
all  actions  tried  upon  the  facts  without  a  jury  .  .  . 
findings  of  fact  shall  not  be  set  aside  unless  clearly 
erroneous." 

United  States  v.  Gypsum  Co.,  333  U.S.  395. 
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Regardless  of  the  finding  of  the  Court  below  as 
to  the  absence  of  ''attempt"  it  is  the  position  of  ap- 
pellee that  the  statute  affords  no  alternative  to  the 
filing  of  the  petition.  The  language  of  the  statute  is 
clear,  the  one  essential  act  necessary  to  obtain  the 
benefit  of  the  waiver  of  the  requirement  of  lawful 
entry  for  permanent  residence  and  to  substitute  the 
five  years  sea  service  is  to  file  the  petition  within  the 
one  year  subsequent  to  the  effective  date  of  the  1952 
Act,  December  24,  1952. 


III. 

THOSE  PETITIONERS  WHO  DID  NOT  SERVE  FOR  FIVE  YEARS 
ON  VESSELS  DID  NOT  MEET  THE  REQUIREMENTS  OF 
SECTION  325  OF  THE  NATIONALITY  ACT  OF  1940  PRIOR  TO 
ITS  AMENDMENT  ON  SEPTEMBER  23,  1950  AND  THEREFORE 
ARE  NOT  ELIGIBLE  FOR  NATURALIZATION. 

Assuming  appellants  Polintan,  Magallanes,  Mar- 
tinez and  Abella  filed  petitions  for  naturalization 
within  the  one  year  after  December  24,  1952,  they 
are  not  eligible  for  naturalization  in  that  they  do  not 
have  five  years  service  on  board  any  vessel  within 
the  meaning  of  Sec.  330(a)(2)  of  the  1952  Act. 

Sec.  330(a)(2)  requires  service  ''honorably  or  with 
good  conduct  for  an  aggregate  period  of  five  years 
on  any  vessel  described  in  Sec.  325(a)  of  the  Na- 
tionality Act  of  1940."  Section  325  of  the  Nationality 
Act  of  1940  as  originally  enacted,  provided  that  "a 
person  who  has  served  honorably  or  with  good  con- 
duct for  an  aggregate  period  of  at  least  five  years 
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(1)  on  board  of  any  vessel  .  .  .  or  (2)  on  board 
vessels  ..."  This  language  could  hardly  be  clearer 
but  it  is  made  so  by  the  incorporation  of  subsections 
(c)  and  (d),  among  others,  of  Sec.  324  (8  U.S.C. 
724).  Reading  both  sections  together,  as  they  were 
intended  to  be,  a  petitioner  will  prove  five  years  of 
sea  service  by  the  certificate  of  the  master  of  the 
vessels  on  which  he  served,  or  by  other  competent 
evidence.  Assuming  his  service  was  not  continuous, 
then  he  i^roves  his  residence,  character  and  attachment 
to  the  Constitution  during  the  periods  between  his 
service  by  the  testimony  of  witnesses.  To  hold  that 
a  seaman  was  not  required  to  serve  five  years  on 
board  vessels  would  not  only  do  violence  to  the  lan- 
guage of  the  section  but  would  defeat  its  purpose, 
namely,  to  obtain  qualified  persons  to  man  the  ships. 
Emplo3rment  on  shore  in  the  Philippine  Islands  as 
a  clerk  for  the  United  States  Maritime  Commission 
or  at  Treasure  Island,  in  the  Officers'  Mess,  is  not 
employment  on  board  vessels. 

The  matter  is  discussed  in  the  Joint  Hearings  be- 
fore the  Subcommittee  on  the  Judiciary,  Congress  of 
the  United  States,  82nd  Congress,  First  Session 
(1951)  at  page  544  et  seq.  See  also  Hearings  Before 
the  Committee  on  Immigration  and  Naturalization, 
House  of  Re])resentatives,  76th  Congress,  First  Ses- 
sion, at  page  108  et  seq.  for  a  consideration  of  the 
section  prior  to  its  enactment  as  part  of  the  Nation- 
ality Act  of  1940. 
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CONCLUSION. 

In  conclusion  it  may  be  said  that  the  petitioners' 
eligibility  for  naturalization  was  restored  when  the 
Immigration  and  Nationality  Act  of  1952  went  into 
effect  and  they  were  allowed  the  period  of  one  year 
from  December  24,  1952  within  which  to  file  peti- 
tions for  naturalization.  On  December  25,  1953  their 
eligibility  under  Sec.  330(a)(2)  of  the  Act  had 
ceased.  The  decision  of  the  Court  below  denying  the 
petition  should  be  affirmed. 

Dated,  San  Francisco,  California, 
July  30, 1956. 

Respectfully  submitted, 
Lloyd  H.  Burke, 

United  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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No.  15,009 
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Respondent's  reply  brief  is  limited  to  mere  asser- 
tions that  appellants'  position  is  "obviously"  in  error, 
without  citation  of  any  authority  to  illustrate  this 
supposedly  obvious  error.  Respondent's  reply  brief 
cites  only  four  cases;  two  of  those  cases  were  cited 
by  appellants  in  support  of  contentions  made  in  appel- 
lants' opening  brief;  the  third  of  respondent's  four 
cases  is  cited  to  support  the  text  of  the  Federal  Rules 
of  Civil  Procedure;  and  the  fourth  case,  which  is  the 
only  case  cited  in  support  of  affirmance  of  the  court 
below,  is  of  no  real  help  on  the  issues,  as  appellants 
will  show. 


Respondent's  first  argument,  presented  on  pages  9 
to  12  of  respondent's  reply  brief,  is  that  the  savings 
clause  of  the  1952  Act  does  not  apply  to  appellants 
because  (according  to  respondent)  they  had  no  status, 
condition  or  rights  at  the  time  the  1952  Act  took  effect. 
This  entire  argument  is  irrelevant  and  of  no  conse- 
quence because  it  overlooks  the  fact  that  the  savings 
clause  of  the  1952  Act  preserves  many  things  in  addi- 
tion to  rights,  conditions,  and  a  status:  the  clause  also 
provides  that  the  1952  Act  shall  not  affect  any  "right 
in  process  of  acquisition,  act,  thing  ...  or  matter  .  .  . 
done  or  existing,  at  the  time  this  Act  shall  take 
effect  .  .  ." 

Appellants  rely  on  this  entire  provision  and  par- 
ticularly contend  that  the  act  of  each  appellant  in 
acquiring  sea  time  in  complete  or  partial  fulfillment 
of  the  residence  requirements  of  the  1940  Act,  was 
an  act,  thing  or  matter  which  was  done  and  existing 
at  the  time  the  1952  Act  took  effect. 

At  page  10  of  respondent's  reply  brief  the  bald 
statement  is  made  that  "it  is  apparent"  that  the  sav- 
ings clause  of  the  1952  Act  only  extends  to  privileges 
that  could  have  been  pursued  but  for  the  enactment 
of  the  1952  Act.  No  authority  is  cited  for  this  asser- 
tion, and  in  fact  none  can  be  cited.  Quite  the  contrary 
is  true.  As  discussed  at  pages  7  and  8  of  appellants' 
opening  brief,  it  is  only  necessary  that  acts,  things  or 
matters  have  been  done  or  existing  at  the  time  the 
1952  Act  took  effect — no  requirement  of  validity  is 
imposed,  and  no  requirement  is  made  that  such  acts, 


things  or  matters  should  have  been  pursuable  but  for 
the  enactment  of  the  1952  Act. 

The  statement  is  also  found  at  page  10  of  respond- 
ent's reply  brief  that  "Neither  United  States  v. 
Menasche,  348  U.S.  528  (1955)  nor  Zacharias  v. 
Shmtghnessy,  221  F.2d  578  (2d  Cir.  1955)  are  applica- 
ble ..  .  since  in  both  cases  the  petitioners  had  an  exist- 
ing legal  status  at  the  time  the  1952  Act  was  passed 
..."  But  the  jilain  facts  of  those  cases  demonstrate 
the  complete  invalidity  of  the  quoted  statement. 

In  the  Zacharias  case  the  only  things  that  had  oc- 
curred iDrior  to  the  effective  date  of  the  1952  Act  were 
that  the  alien  had  entered  this  country  illegally,  and 
his  wife  had  filed  an  application  for  an  immigration 
visa  for  him  which  was  later  denied.  He  admitted  that 
he  was  at  all  times  deportable.  Therefore  it  is  mis- 
leading for  the  respondent  to  state  that  Zacharias  had 
"an  existing  legal  status,"  since  that  infers  that  he 
had  some  sort  of  enforceable  rights,  when  in  fact  he 
was  not  eligible  for  anything  (except  deportation) 
when  the  1952  Act  took  effect. 

In  the  Menasche  case  the  alien  had  filed  a  declara- 
tion of  intention  before  1952,  but  his  petition  for  nat- 
uralization was  not  filed  until  after  the  1952  Act  took 
effect.  The  United  States  there  contended  that  the 
petition  was  governed  exclusively  by  Section  405(b) 
of  the  1952  Act,  and  that  this  section  and  Section 
316(a)  of  the  1952  Act  'otherwise  specifically  pro- 
vided' for  Menasche.  Respondent  makes  the  same  con- 
tention here  (on  page  8  of  respondent's  reply  brief), 


claiming  that  Section  330(a)  (2)  of  the  1952  Act  other- 
wise specifically  provides  for  appellants.  The  Su- 
preme Court  rejected  these  contentions  in  the 
Menasche  case  (see  pages  12  to  16  of  appellants'  open- 
ing brief),  and  respondent's  contention  here  is  sim- 
ilarly gromidless.  Moreover  it  should  be  noted  that 
the  court  below  entered  no  findings  as  to  whether  any 
section  of  the  1952  Act  otherwise  specifically  provides 
for  appellants. 

At  page  10  of  respondent's  reply  brief  the  assertion 
is  made  that  Shomherg  v.  United  States,  348  U.S.  540, 
is  ''more  pertinent  to  the  instant  case."  But  the 
Shomherg  case  is  readily  distinguishable  from  the 
case  at  bar.  That  case  turned  upon  an  interpretation 
of  Section  318  of  the  1952  Act,  and  Section  318  played 
a  role  in  the  Shomherg  case  analogous  to  Section 
330(a)(2)  in  the  case  at  bar.  Here  respondent  claims 
that  Section  330(a)(2)  provides  something  contrary 
to  the  savings  clause  of  the  1952  Act.  Respondent,  in 
quoting  the  provisions  of  Section  318  (at  page  10  of 
respondent's  reply  brief)  conveniently  omitted  the 
language  upon  which  the  Supreme  Court  relied  most 
heavily,  and  which  distinguishes  that  section  from 
Section  330(a)(2)  which  is  involved  here;  the  distin- 
guishing language  of  Section  318  is: 

''Notwithstanding    the    provisions    of    section 
405(b)  .  .  ." 

This  language  is  couched  in  express  negative  terms 
which  are  not  to  be  found  in  Section  330(a)(2). 
Therefore  the  holding  of  the  Shomherg  case  amounts 
to  no  more  than  a  holding  that  if  the  Act  expressly 


denies  the  l)enefit  of  a  specific  provision  of  prior  law 
to  a  petitioner,  then  that  benefit  is  not  available  to 
him  under  a  general  savings  clause.  There  is  no  pro- 
vision of  the  1952  Act  which  expressly  denies  appel- 
lants the  benefits  of  prior  law,  as  was  the  case  in 
Shomherg  v.  United  States,  and  therefore  Shomberg 
is  inapplicable  here. 

Appellants  Tano,  Elizalde  and  Romano  contend 
that  having  earned  five  years  service  at  sea,  at  a  time 
when  that  service  fulfilled  the  residence  requirement 
then  in  effect,  that  fulfillment  of  the  residence  require- 
ment is  a  status,  condition  and  right  in  process  of 
acquisition,  and  is  an  act,  thing  and  matter  which  was 
done  and  is  existing,  and  therefore  the  prior  law  is 
applicable  to  it  under  the  savings  clause  of  the  1952 
Act.  Appellants  Polintan,  Magallanes,  Martinez  and 
Abella  have  also  fulfilled  that  residence  requirement 
if  their  sea  time  is  computed  according  to  the  authori- 
ties set  forth  at  x^ages  22  to  24  of  appellants'  opening 
brief.  To  make  the  bald  statement  (found  at  ]yage  14 
of  respondent's  reply  brief)  that  the  computation  of 
sea  time  according  to  appellants'  theory  does  violence 
to  the  language  and  purpose  of  the  statute,  is  to  dis- 
regard those  authorities.  It  also  ignores  the  facts  of 
this  case,  inasmuch  as  the  time  which  the  latter  four 
appellants  seek  to  count  toward  the  residence  require- 
ment was  spent  as  directed  by  the  Government  ship- 
ping agency  that  employed  them  (MSTS).  Similarly 
the  statement  at  page  9  of  res])ondent's  reply  brief 
that  the  requirements  of  the  former  section  ''encour- 
age   ship   jmnping   and   put   a   premium    on   illegal 


entry"  is  inapposite  because  ai)pellants  did  not  jump 
ship,  but  obediently  did  as  they  were  told  to  do  by  the 
Government  agency  that  employed  them.  It  is  more 
appropriate  to  say  that  if  these  appellants  are  denied 
naturalization,  the  clear  language  and  purpose  of 
these  statutes  will  have  failed,  because  these  appel- 
lants were  recruited  to — and  did — man  the  merchant 
ships  of  this  country  with  the  promise  of  citizenship; 
and  they  have  faithfully  obeyed  all  orders  given  to 
them. 

The  only  reason  for  delay  in  the  filing  of  appellants' 
petitions  for  naturalization  is  that  they  relied  on  the 
statements  of  employees  of  the  Immigration  Service 
after  appellants  had  taken  all  reasonable  steps  at  their 
command  to  insure  compliance  with  the  law. 

Lastly  it  should  be  noted  that  respondent  states  at 
page  11  of  respondent's  reply  brief:  ''On  appellants' 
contention  there  is  no  distinguishing  reason  why  elig- 
ibility acquired  under  a  still  earlier  statute,  long  since 
amended  or  repealed,  should  not  also  be  considered  as 
'preserved'  by  the  Savings  Clause  of  the  1952  Act." 
Whatever  the  relative  merits  of  the  latter  contention, 
the  short  answer  to  respondent's  criticism  of  it  is  that 
appellants  do  not  make  such  a  contention.  The  more 
complete  answer  to  this  contention  is  that  appellants' 
rights  accrued  under  the  1940  Act ;  the  savings  clause 
of  the  1952  Act  expressly  applies  to  statutes  repealed 
by  the  1952  Act;  and  Section  403(43)  of  the  1952  Act 
specifically  provides  for  the  repeal  of  the  entire  1940 
Act.  Therefore  appellants'  eligibility  under  the  1940 
Act  was  preserved  by  the  savings  clause  of  the  1952 
Act. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  decision  of  the 
District  Court  must  be  reversed  and  remanded  with 
directions  either  to  grant  the  petitions  for  naturaliza- 
tion or  to  enter  sufficient  findings  of  fact  and  con- 
clusions of  law. 

Dated,  San  Francisco  California, 
October  1,  1956. 

Respectfully  submitted. 

Jack  L.  Burnam, 

Attorney  for  Appellants. 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Southern  Division 

Civil  No.  1780-SD 

LLOYD  M.  TUCKER,  Special  Agent,  Internal 
Revenue  Service,  Petitioner, 

vs. 

CLIFFORD  O.  BOREN  CONTRACTING  CO., 
INC.,  a  California  corporation,  CLIFFORD  0. 
BOREN,  President,  CLIFFORD  O.  BOREN 
CONTRACTING  CO.,  INC.;  and  DELTA  M. 
BOREN,  Vice-President,  CLIFFORD  O. 
BOREN  CONTRACTING  CO.,  INC., 

Respondents. 

PETITION  FOR  ORDERS  OF  ATTACHMENT 

OF  PERSON  FOR  CIVIL  CONTEMPT 

(Internal  Revenue  Code  of  1954,  Section  7604) 

Your  petitioner,  Lloyd  M.  Tucker,  Special  Agent, 
Internal  Revenue  Service,  respectfully  represents 
as  follows: 

I. 

This  action  arises  and  jurisdiction  is  granted  this 
Court  under  the  provisions  of  the  Internal  Rev- 
enue Code  of  1954,  68A  Stat.,  Sections  7402,  7602, 
7603,  7604,  7605;  Federal  Rules  of  Civil  Procedure 
64,  81(a)(3)  ;  and  Title  28  United  States  Code,  Sec- 
tions 1340  and  1345. 

II. 

That  petitioner  is  a  duly  appointed  and  acting 
Special  Agent  of  the  Internal  Revenue  Service  and 
has  been  authorized  by  the  Secretary  of  the  Treas- 
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ury  to  perform  the  duties  of  such  office  and,  spe- 
cifically, the  duties  referred  to  in  Sections  7603  and 
7604  of  the  Internal  Revenue  Code,  1954.  [2] 

III. 

At  all  times  herein  mentioned  the  Internal  Rev- 
enue tax  liability  of  Cliiford  O.  Boren  and  Delta  M. 
Boren  for  the  calendar  years  1950  and  1951  was, 
and  is,  under  inquiry  and  determination  by  the  In- 
ternal Revenue  Service ;  your  petitioner  has  reason- 
able cause  to  believe  that  said  taxpayers  may  have 
filed  false  or  fraudulent  returns  with  intent  to  evade 
the  tax  or  may  have  wilfully  attempted  to  defeat 
or  evade  the  taxes  imposed  by  the  Internal  Revenue 
Code. 

lY. 

The  respondent  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  is  a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  State  of  California  and 
has  its  principal  office  in  the  City  of  San  Diego, 
California. 

V. 

Respondent  Clifford  O.  Boren  Contracting  Co., 
Inc.,  or  respondent  Clifford  O.  Boren,  its  President, 
or  respondent  Delta  M.  Boren,  its  Vice-President, 
in  their  capacities  as  such,  has  possession,  care,  and 
custody  of  certain  books,  records,  papers  and  data 
hereinafter  set  forth;  said  books,  records,  papers 
and  data  contain  therein  entries  relating  to  the 
business  of  the  aforesaid  Clifford  O.  Boren  and 
Delta  M.  Boren;  said  books,  records,  papers  and 
data  are  material  and  relevant  to  said  inquiry. 
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VI. 

Said  books,  records,  x)apers  and  data  are  as  fol- 
lows: General  Journal,  Cash  Journal,  General 
Ledger,  Payroll  Records  and  Payroll  Checks  bear- 
ing the  endorsement  of  any  of  the  following  named 
persons:  Clifford  O.  Boren,  Delta  M.  Boren,  Mar- 
jorie  H.  Bell,  Betty  K.  McCarthy,  and  the  Clifford 
O.  Boren  Contracting  Company,  Inc.,  for  the  period 
from  July  1,  1951  to  December  31,  1951. 

VII. 

On  August  25,  1955,  summonses  w^re  issued  by 
petitioner  to  the  respondents  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.,  to  Clifford  O.  Boren  as  President 
of  Clifford  O.  Boren  Contracting  Co.,  Inc.,  and  to 
Delta  M.  Boren  as  Vice-President  of  Clifford  O. 
Boren  Contracting  Co.,  Inc.,  to  appear  before  peti- 
tioner at  3755  Sixth  Avenue,  San  Diego,  California, 
on  September  6,  1955,  at  10:00  a.m.,  and  there  to 
testify  and  to  produce  among  other  documents  said 
books,  records,  [3]  papers  and  data.  True  and 
correct  copies  of  each  of  said  summonses  are  at- 
tached hereto  as  Exhibits  "A,"  "B,"  and  "C",  re- 
spectively, and  incorporated  herein  by  reference  as 
though  set  forth  in  full. 

VIII. 

On  August  25,  1955,  at  San  Diego,  California, 
summonses  issued  to  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  and  Clifford  O.  Boren,  President,  Clift'ord 
0.  Boren  Contracting  Co.,  Inc.,  were  personally 
served  by  delivering  in  hand  to  Clifford  O.  Boren 
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attested  copies  thereof;  on  August  25,  1955,  at  San 
Diego,  California,  the  summons  issued  to  Delta  M. 
Boren,  Vice-President,  Clifford  O.  Boren  Contract- 
ing Co.,  Inc.,  was  served  by  leaving  an  attested  copy 
with  one  Thelma  Wertheimer,  housekeeper  for 
Delta  M.  Boren,  at  4511  Utah  Street,  San  Diego, 
California,  the  last  and  usual  place  of  abode  of 
Delta  M.  Boren. 

IX. 
Respondents  Clifford  O.  Boren,  President  of  the 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  and  Delta 
M.  Boren,  Vice-President  of  the  Clifford  O.  Boren 
Contracting  Co.,  Inc.,  reside  in  San  Diego  County 
within  the  Southern  District  of  California. 

X. 

At  the  time  and  place  set  for  hearing  in  the  sum- 
monses served  upon  said  respondents,  there  ap- 
peared Delta  M.  Boren,  Clifford  O.  Boren,  and 
John  A.  Brant,  their  attorney.  Attached  hereto  and 
marked  Exhibit  "D",  is  a  complete,  true  and  correct 
copy  of  reporter's  transcript  of  all  the  proceedings 
that  then  took  place  on  September  6,  1955,  at  3755 
Sixth  Avenue,  San  Diego,  California,  in  the  pres- 
ence of  petitioner  and  respondents. 

XI. 

Respondents  Delta  M.  Boren  as  Vice-President 
of  the  Clifford  O.  Boren  Contracting  Co.,  Inc.,  and 
Clifford  O.  Boren  as  President  of  the  Clifford  O. 
Boren  Contracting  Co.,  Inc.,  and  the  Clifford  O. 
Boren  Contracting  Co.,  Inc.,  did  each  wilfully  and 
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knowingly  neglect  and  refuse  to  obey  said  sum- 
monses as  [4]  required  in  that  said  respondents  did 
appear  at  the  time  and  place  set  forth  in  the  sum- 
monses but  did  not  produce  said  books,  records, 
papers  and  data. 

Wherefore,  your  petitioner  prays: 

(1)  That  an  attachment  be  issued  against  said 
Clifford  O.  Boren,  President,  Clifford  O.  Boren 
Contracting  Co.,  Inc.,  and  against  Delta  M.  Boren, 
Vice-President,  Clifford  O.  Boren  Contracting  Co., 
Inc.,  as  for  a  contempt  directed  to  the  United 
States  Marshal  or  his  deputies,  for  the  arrest  of 
said  Clifford  O.  Boren  and  Delta  M.  Boren,  and  that 
an  order  be  issued  therefor,  or  that  in  lieu  thereof, 
said  Delta  M.  Boren  and  Clifford  O.  Boren  be  or- 
dered to  show  cause,  if  any  there  be,  why  an  attach- 
ment should  not  be  issued  against  them  as  for  a  con- 
tempt and  why  they  should  not  be  compelled  to 
answer  petitioner's  questions  and  to  produce  said 
books,  records,  papers  and  data,  and,  further,  why 
they  should  not  be  held  in  civil  contempt. 

(2)  That  if  satisfactory  proof  be  made,  and  no 
sufficient  showing  to  the  contrary  shall  appear,  that 
this  Court  issue  an  attachment  providing  for  the 
arrest  of  said  Delta  M.  Boren  and  Clifford  O. 
Boren,  and  compel  said  Clifford  O.  Boren  and  Delta 
M.  Boren  in  their  capacities  as  President  and  Vice- 
President,  respectively,  of  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.,  to  answer  petitioner's  questions 
and  to  produce  said  books,  records,  papers  and  data, 
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and  for  failure  thereof  to  hold  said  Clifford  0. 
Boren,  Delta  M.  Boren  and  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.,  in  civil  contempt. 

(3)  That  such  further  orders  be  made  consistent 
with  the  law  for  the  punishment  of  civil  contempt, 
to  enforce  obedience  to  the  requirement  of  said 
summonses  as  may  be  necessary  in  the  circum- 
stances. 

(4)  For  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  proper. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney,  Chief,  Tax 
Division 
ROBERT  H.  WYSHAK  and 
BRUCE  I.  HOCHMAN, 
HARRY  D.  STEWARD  and 
HOWARD  HARRIS, 

Asst.  U.  S.  Attorneys, 
/s/  By   EDWARD  R.  McHALE, 

Attorneys  for  Petitioner  [5] 

Duly  Verified.  [6] 

Petitioner's  Exhibit  No.  1. 

[Endorsed] :    Filed  September  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO   SHOW  CAUSE 

Upon  reading  and  considering  petition  of  Lloyd 
M.  Tucker,  Special  Agent,  Internal  Revenue  Serv- 
ice, and  good  cause  appearing  therefor. 

It  Is  Hereby  Ordered  that  Clifford  O.  Boren, 
President,  Clifford  O.  Boren  Contracting  Co.,  Inc., 
respondent,  appear  before  this  Court  on  the  24th 
day  of  October,  1955,  at  10  o'clock  a.m.,  or  as  soon 
thereafter  as  counsel  may  be  heard,  to  show  cause, 
if  any  there  be,  why  an  attacliment  should  not  issue 
against  him  as  for  a  contempt  and  why  he  should 
not  be  compelled  to  answer  petitioner's  questions 
and  produce  books,  records,  papers  and  data  re- 
ferred to  in  said  petition,  and  further  why  he 
should  not  be  held  in  civil  contempt. 

It  is  further  ordered  that  a  certified  copy  of  the 
petition  and  a  certified  copy  of  this  order  be  served 
on  said  Clifford  O.  Boren  by  the  United  States 
Marshal  within  10  days,  after  date  hereof,  and  that 
such  service  shall  be  deemed  to  be  sufficient  for  due 
notice. 

Dated:  This  19  day  of  September,  1955. 

/s/  HARRY  C.  WESTOVER, 

U.  S.  District  Judge  [17] 

[Endorsed] :    Filed  September  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

Upon  reading  and  considering  petition  of  Lloyd 
M.  Tucker,  Special  Agent,  Internal  Revenue  Serv- 
ice, and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  Delta  M.  Boren,  Vice- 
President,  Clifford  O.  Boren  Contracting  Co.,  Inc., 
respondent,  appear  before  this  Court  on  the  24th 
day  of  October,  1955,  at  10  o'clock  a.m.,  or  as  soon 
thereafter  as  counsel  may  be  heard,  to  show  cause, 
if  any  there  be,  why  an  attachment  should  not  issue 
against  her  as  for  a  contempt  and  why  she  should 
not  be  compelled  to  answer  petitioner's  questions 
and  produce  books,  records,  papers  and  data  re- 
ferred to  in  said  petition,  and  further  why  she 
should  not  be  held  in  civil  contempt. 

It  is  further  ordered  that  a  certified  copy  of  the 
petition  and  a  certified  copy  of  this  order  be  served 
on  said  Delta  M.  Boren  by  the  United  States  Mar- 
shal within  10  days,  after  date  hereof,  and  that  such 
service  shall  be  deemed  to  be  sufficient  for  due 
notice. 

Dated:    This  19th  day  of  September,  1955. 

/s/  HARRY  C.  WESTOVER, 

U.  S.  District  Judge  [18] 

[Endorsed] :   Filed  September  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LLOYD  M.  TUCKER  IN  OP- 
POSITION TO  PLAINTIFFS'  MOTION 
FOR  PRELIMINARY  INJUNCTION 

United  States  of  America, 
Southern  District  of  California, 
Central  Division — ss. 

Lloyd  M.  Tucker,  being  first  duly  sworn,  deposes 
and  says: 

That  affiant  is  now  and  has  been  for  the  last  nine 
years  a  Special  Agent  of  the  Internal  Revenue 
Service  and  for  the  four  years  last  i:)ast  has  been 
assigned  to  the  San  Diego  Office  of  the  Internal 
Revenue  Service.  That  his  duties  primarily  concern 
the  investigation  of  alleged  evasions  of  income  taxes 
and  matters  related  thereto  in  the  enforcement  of 
the  Internal  Revenue  laws. 

That  he  was  assigned  to  the  investigation  of  the 
tax  liability  of  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  years  1950  and  1951.  That  he  com- 
menced his  examination  on  October  20,  1954,  and 
during  the  course  of  this  investigation  and  on  Octo- 
ber 20,  1954,  he  first  met  plaintiffs'  counsel  and 
agent,  John  A.  Brant,  and  stated  that  he  VN^ished  to 
examine  the  proprietorship  books  and  records  [19] 
maintained  by  Clifford  O.  Boren  and  Delta  M. 
Boren,  for  the  years  1950  and  1951.  On  that  date 
Mr.  Brant  advised  that  neither  affiant  nor  Internal 
Revenue  Agent  Forrest  P.  Calkins,  who  also  had 
been  assigned  to  the  case,  could  examine  said  rec- 
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ords  or  hold  any  conversations  with  Mr.  or  Mrs. 
Boren.  Prior  to  that  date,  neither  Forrest  P.  Cal- 
kins nor  affiant  had  been  engaged  in  any  examina- 
tion of  plaintiffs'  income  tax  returns. 

Your  affiant  did  not  ask  plaintiffs'  counsel's  per- 
mission to  examine  the  books  and  records  of  Clif- 
ford O.  Boren  Contracting  Co.,  Inc.,  until  Decem- 
ber 7,  1954;  that  jjlaintiffs'  counsel,  John  A.  Brant, 
first  stated  on  that  date  that  he  would  not  make 
such  records  available;  that  he  further  stated  he 
would  require  a  Commissioner's  simimons  to  be 
served  before  he  would  permit  either  affiant  or 
Agent  Calkins  to  examine  said  records;  that  later 
on  the  same  day,  Mr.  Brant  stated  he  would  not  re- 
quire a  suiTunons  but  that  he  would  require  that 
Forrest  P.  Calkins  be  formally  assigned  to  the  ex- 
amination of  said  tax  returns;  and  it  was  not  until 
December  15,  1954,  that  affiant  and  Forrest  P. 
Calkins  commenced  the  examination  of  the  records 
of  the  Clifford  O.  Boren  Contracting  Co.,  Inc. 

Preliminary  investigation  of  the  taxable  j^ears 
1950  and  1951  of  the  Borens  shows  that  in  excess 
of  $40,000.00  of  taxable  income  was  not  reported  by 
the  taxpayers  as  required  by  law.  No  evidence  has 
been  discovered  to  date  tending  to  show  that  this 
nondisclosure  v/as  due  to  mistake,  inadvertence,  or 
other  justifiable  or  legal  reason,  or  tending  to  show 
that  it  was  not  done  with  the  jnirpose  and  intent  to 
evade  and  defeat  the  payment  of  the  taxpayers'  in- 
come taxes. 

In  coimection  with  affiant's  aforesaid  investiga- 
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tion  of  the  tax  liability  of  Clifford  O.  Boren  and 
Delta  M.  Boren,  for  the  years  1950  and  1951,  ex- 
amination of  the  Clifford  O.  Boren  Contracting  Co., 
Inc.,  records  was  made  by  af&ant  and  Forrest  P. 
Calkins  on  only  the  following  dates:  December  15, 
1954;  December  16,  1954,  9:00  a.m.  to  [20]  12:10 
p.m.;  January  19,  1955;  February  11,  1955;  and  on 
July  11, 13, 14,  and  15,  1955.  During  the  July  period, 
examination  was  conducted  only  for  less  than  half 
of  each  day,  owing  to  the  state  of  health  of  plain- 
tiffs' counsel,  John  A.  Brant,  who  insisted  on  the 
examination  being  conducted  only  in  his  presence. 

That  your  affiant  and  Internal  Revenue  Agent 
Calkins  have  been  denied  access  to  the  books  and 
records  of  the  Clifford  O.  Boren  Contracting  Co., 
Inc.  from  and  after  July  15,  1955,  although  they 
have  not  completed  their  investigation  into  the  cor- 
rectness of  the  tax  returns  filed  by  Clifford  O.  Boren 
and  Delta  M.  Boren. 

That  a  further  examination  of  the  books,  records, 
papers,  etc.,  of  the  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  to  determine  the  correctness  of  the  tax 
returns  filed  by  Clifford  O.  Boren  and  Delta  M. 
Boren,  is  necessary  and  reasonable  and  that  the 
issuance  of  summonses  to  the  Clifford  O.  Boren 
Contracting  Co.,  Inc.  and  to  the  responsible  of- 
ficers and  custodians,  Clifford  O.  Boren,  President, 
and  Delta  M.  Boren,  Vice-President,  was  necessary 
and  reasonable  in  the  circumstances. 

/s/  LLOYD  M.  TUCKER 
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Subscribed  and  sworn  to  before  me  this  19  day  of 
September,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk  United  States  District  Court,  Southern  Dis- 
trict of  California.  Signed  by  Mary  O.  Smith, 
Deputy.  [21] 

Petitioner's  Exhibit  No.  2. 

[Endorsed] :    Filed  September  19,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

Upon  reading  and  considering  petition  of  Lloyd 
M.  Tucker,  Special  Agent,  Internal  Revenue  Serv- 
ice, and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  Clifford  O.  Boren, 
President,  Clifford  O.  Boren  Contracting  Co.,  Inc., 
respondent,  appear  before  this  Court  at  San  Diego, 
on  the  24th  day  of  October,  1955,  at  10  o'clock  a.m., 
or  as  soon  thereafter  as  counsel  may  be  heard,  to 
show  cause,  if  any  there  be,  why  an  attachment 
should  not  issue  against  him  as  for  a  contempt  and 
why  he  should  not  be  compelled  to  answer  petition- 
er's questions  and  produce  books,  records,  papers 
and  data  referred  to  in  said  petition,  and  further 
why  he  should  not  be  held  in  civil  contempt. 

It  is  further  ordered  that  a  certified  copy  of  the 
petition  [22]  and  a  certified  copy  of  this  order  be 
served  on  said  Clifford  O.  Boren  by  the  United 
States  Marshal  within  10  days,  after  date  hereof. 
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and  that  such  service  shall  be  deemed  to  be  sufficient 
for  due  notice. 

Dated:  This  30th  day  of  September,  1955. 

/s/  LEON  R.  YANKWICH, 

U.  S.  District  Judge  [23] 

[Endorsed] :    Filed  September  30,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  VACATE  ORDER  TO  SHOW 

CAUSE 

To:  Lloyd  M.  Tucker,  and  Laughlin  E.  Waters, 
United  States  Attorney,  and  Edward  R.  Mc- 
Hale,  Assistant  United  States  Attorney,  his  at- 
torneys : 

Please  Take  Notice  that  on  the  17th  day  of  Oc- 
tober, 1955,  at  10:00  o'clock  a.m.,  or  as  soon  there- 
after as  counsel  can  be  heard,  respondents  and  each 
of  them,  will  move  the  above-entitled  Court  for  an 
order  vacating  the  Orders  to  Show  Cause  issued  out 
of  the  above-entitled  Court  on  September  19,  1955, 
on  the  ex  parte  application  of  petitioner  and  di- 
rected to  Clifford  O.  Boren  Contracting  Co.,  Inc., 
and  Delta  M.  Boren,  and  vacating  the  Order  to  Show 
Cause  issued  out  of  the  above-entitled  Court  on 
September  30,  1955  on  the  ex  parte  application  of 
petitioner  and  directed  to  Clifford  O.  Boren. 

Said  motion  will  be  made  upon  the  grounds  that 
the  petition  fails  to  state  a  claim  upon  which  an  at- 
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tachment  against  the  respondents,  or  either  of  them, 
could  issue  as  for  a  contempt,  and  fails  to  state  a 
claim  upon  which  respondents,  or  either  of  them, 
could  be  held  in  civil  contempt.  [24] 

Said  motion  will  be  based  upon  this  notice  of 
motion,  the  petition  on  file  herein,  and  Memoran- 
dum of  Points  and  Authorities  attached  hereto. 

Dated:   October  5,  1955. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT, 

Attorneys  for  Respondents  [25] 

[Endorsed] :   Filed  October  5,  1955. 


[Title  of  District  Court  and  Cause.] 

:]MEMORANDUM  IN  OPPOSITION  TO  RE- 
SPONDENTS' MOTION  TO  VACATE  OR- 
DER TO  SHOW  CAUSE 

Petitioner  Lloyd  M.  Tucker  in  his  capacity  as 
Special  Agent  of  the  Internal  Revenue  Service  has 
issued  summonses  to  the  respondents  as  authorized 
by  Section  7602  of  the  Internal  Revenue  Code  of 
1954.  This  Court  upon  request  of  petitioner  issued 
Orders  to  Show  Cause  ordering  respondents  to  ap- 
pear before  this  Court  and  show  cause,  if  any,  why 
they  should  not  be  compelled  to  answer  questions 
and  produce  books,  records,  papers,  and  data  and 
v/hy  an  attachment  should  not  be  issued. 
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Section  7602  of  the  Internal  Revenue  Code  of 
1954  provides  that  the  Secretary  or  his  delegate 
may  issue  a  summons  to  any  person  to  testify  and 
produce  such  books,  papers  and  other  data  as  may 
be  relevant  or  material  to  the  inquiry  being  made. 
[29]  Section  7603  of  the  Internal  Revenue  Code  of 
1954  provides  for  the  method  of  service  of  such 
summons.  Section  7604  of  the  Internal  Revenue 
Code  of  1954  provides  for  the  enforcement  of  the 
summons.  In  their  Memorandmn  of  Points  and  Au- 
thorities, respondents  seek  to  show  that  there  are 
two  kinds  of  summonses.  One  issued  by  the  Collector 
and  one  issued  by  the  Commissioner  and  cites  cases 
holding  that  a  Commissioner's  summons  needs  the 
aid  of  the  Court  to  compel  attendance  while  con- 
tempt proceedings  may  ensue  immediately  should  a 
Collector's  summons  be  disregarded.  Respondent 
correctly  states  the  situation  which  obtained  under 
the  Internal  Revenue  Code  of  1939;  however,  the 
Internal  Revenue  Code  of  1954  broadened  the  old 
Collector's  summons  (Section  3615,  Internal  Rev- 
enue Code  of  1939)  to  encompass  any  summons  is- 
vsued  by  the  Secretary  or  his  delegate.  Section  7604 
(b)  of  the  Internal  Revenue  Code  of  1954  specific- 
ally provides  that  when  a  person  refuses  to  testify 
or  produce  books,  data,  etc.,  the  Secretary  or  his 
delegate  may  apply  to  the  Judge  of  the  United 
States  District  Court  for  an  attachment  against 
such  person  for  contempt. 

The  Orders  to  Show  Cause  were  properly  issued 
by  this  Court  in  compliance  with  Section  7604(b)  of 
the  Internal  Revenue  Code  of  1954. 
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Dated:    October  14,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney,  Chief,  Tax 
Division 
ROBERT  H.  WYSHAK  and 
BRUCE  I.  HOCHMAN, 
HARRY  D.  STEWARD  and 
HOWARD  HARRIS, 

Asst.  U.  S.  Attorneys 
/s/  EDWARD  R.  McHALE, 

Attorneys  for  Petitioner  [30] 

[Endorsed] :   Filed  October  14,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  PETITION   FOR  ORDERS   OF 
ATTACHMENT  OF  PERSON  FOR  CIVIL 

CONTEMPT 

Your  Respondents  Clifford  O.  Boren,  Delta  M. 
Boren,  and  Clifford  O.  Boren  Contracting  Co.,  Inc. 
answer  the  Petition  for  Orders  of  Attachment  of 
Person  For  Civil  Contempt  in  the  above-entitled 
matter  and  admit,  deny  and  allege  as  follows: 

I. 

In  answer  to  paragraph  III  of  the  Petition, 
admit  that  the  Internal  Revenue  tax  liability  of 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  cal- 
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endar  years  1950  and  1951  was  under  inquiry  and 
determination  by  the  Internal  Revenue  Service,  and 
alleges  that  said  tax  liability  has  been  determined. 
Except  as  expressly  admitted,  deny  each  and  every 
allegation  in  said  paragraph. 

II. 

In  answer  to  paragraph  V  of  the  Petition,  admit 
that  respondents  have  possession,  care  and  custody 
of  certain  books,  records,  papers  and  data  set  forth 
in  the  Petition.  Except  as  expressly  admitted,  [31] 
deny  each  and  every  allegation  in  said  paragraph. 

III. 

In  answer  to  j^aragraph  XI  of  the  Petition,  deny 
each  and  every  allegation  in  said  paragrai:>h  con- 
tained, and  allege  that  in  response  to  said  sum- 
mons they  appeared  before  petitioner,  produced 
the  books  and  records  summoned,  and  testified,  but 
refused  to  permit  the  examination  of  said  books 
and  records  for  the  reasons  set  forth  in  Exhibit  D 
attached  to  the  Petition. 

For  a  second  and  separate  defense  to  the  Peti- 
tion, respondents  allege: 

One  Inspection  of  the  Books  of  Account  of  Clif- 
ford O.  Boren  Contracting  Co.,  Inc.  Has  Been 
Made  in  Connection  with  the  Tax  Liability  of 
Clifford  O.  Boren  and  Delta  M.  Boren  for  1950 
and  1951. 

I. 

Agents  of  the  Bureau  of  Internal  Revenue  com- 
menced the  examination  of  the  federal  income  tax 
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returns  of  Clifford  O.  Boren  and  Delta  M.  Boren 
for  the  taxable  years  1950  and  1951  on  or  about 
November  2,  1953.  The  books  of  account  of  Clif- 
ford O.  Boren  Contracting  Co.,  Inc.  were  available 
for  examination,  and  former  Revenue  Agent 
Charles  D.  Ford  represented  to  Delta  M.  Boren 
that  information  had  been  obtained  from  the  cor- 
poration. 

II. 

From  the  commencement  of  the  examinations 
and  until  September  8,  1954,  Clifford  O.  Boren 
and  Delta  M.  Boren  made  available  to  Revenue 
Agents  Henry  Miller  and  Charles  D.  Ford,  their 
books,  papers,  records  and  other  data  bearing  upon 
the  examinations  being  conducted,  and  also  pro- 
vided these  agents  with  the  assistance  of  the  Certi- 
fied Public  Accountant  of  Clifford  O.  Boren  and 
Delta  M.  Boren  to  facilitate  the  examinations,  and 
otherwise  fully  cooperated  in  the  conduct  of  the 
examinations. 

III. 

On  May  11,  1954,  petitioner  Tucker  was  assigned 
to  assist  in  the  examination,  pursuant  to  a  request 
therefor  made  by  Charles  D.  Ford  on  or  about 
April  28,  1954. 

IV. 

On  September  8,  1954,  Revenue  Agent  Ford  con- 
tacted Delta  M.  Boren  and  at  that  time  and  on 
September  14,  1954  and  September  28,  1954  [32] 
solicited  employment  by  Clifford  O.  Boren,  Delta 
M.  Boren  and  Clifford  O.  Boren  Contracting  Co., 
Inc.    of   himself    and   his    associates    to    represent 
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respondents  in  connection  with  their  income  taxes 
for  1950  and  1951,  which  representation  would 
inchide  the  use  of  information  which  had  been  ob- 
tained in  the  conduct  of  the  investigation  by  the 
Bureau.  On  October  6,  1954,  respondents  through 
their  counsel  reported  the  solicitations  to  authori- 
ties in  the  Bureau  of  Internal  Revenue.  On  that 
date  Revenue  Agent  Forrest  P.  Calkins  was  as- 
signed to  make  a  re-examination.  Revenue  Agent 
Charles  D.  Ford  resigned  from  the  service  on  or 
about  September  10,  1954. 

V. 

Subsequent  to  October  6,  1954,  respondents  re- 
ceived information  which  indicated  that  there  were, 
and  now  are,  persons  still  in  the  Bureau  of  Inter- 
nal Revenue  who  are  connected  with  the  investiga- 
tion of  this  case,  who  have  a  close,  personal  rela- 
tionship with  Ford. 

VI. 

These  matters  are  now  being  investigated  by  the 
Special  Intelligence  Unit  of  the  Treasury  Depart- 
ment and  by  the  Inspection  Service. 

VII. 

On  October  20,  1954,  petitioner  Tucker  and  Rev- 
enue Agent  Forrest  P.  Calkins  appeared  at  the 
offices  of  respondents'  attorneys  and  informed  them 
that  they  had  been  assigned  to  complete  the  Boren 
audit  for  the  years  1950  and  1951.  Revenue  Agent 
Calkins  stated  at  that  time  that  he  wanted  to  start 
from  "scratch",  disregarding  the  examinations 
which  had  been  in  process  about  a  full  year. 
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VIII. 

Upon  the  commencement  of  the  re-examination 
of  the  returns  of  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  calendar  years  1950  and  1951  by 
petitioner  Tucker  and  Calkins,  they  demanded 
that  the  corporation  make  available  to  them  the 
books,  papers,  records  and  other  data  of  the  cor- 
poration for  the  fiscal  year  July  1,  1951  to  April 
30,  1952,  to  be  used  by  them  in  the  examination  of 
the  returns  of  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  years  1950-1951.  Tucker  and  Calk- 
ins agreed  to  contemporaneously  examine  the  said 
books  and  records  for  the  dual  purposes  of  ascer- 
taining the  tax  liability  of  Clifford  O.  Boren  and 
Delta  M.  Boren  for  the  calendar  years  1950-1951, 
and  of  ascertaining  the  [33]  tax  liability  of  the 
corporation  for  the  fiscal  year  ended  April  30, 
1952.  During  the  period  October  18,  1954  and  July 
15,  1955,  Tucker  and  Calkins  examined  the  corpor- 
ate books  and  records  for  these  dual  purposes. 
Throughout  the  examination  the  primary  emphasis 
of  Tucker  and  Calkins  was  the  tax  liability  of  Clif- 
ford O.  Boren  and  Delta  M.  Boren  for  the  years 

1950  and  1951. 

IX. 
In  the  conduct  of  the  examination  of  the  cor- 
poration's books  and  records  by  Tucker  and  Calk- 
ins, they  had  available  for  examination,  and  did 
examine,  the  general  journal,  cash  journal,  general 
ledger,  payroll  records,  and  all  of  the  payroll 
checks  of  the  corporation  for  the  period  July  1, 

1951  to   April   30,    1952.    Calkins   made    extensive 
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notes  and  transcripts  from  said  books  and  records, 
and  the  payroll  checks  and  records.  Tncker  and 
Calkins  examined  the  payroll  records  and  checks 
and  Tucker  made  abstracts  of  information  from 
the  payroll  records  and  checks.  These  examinations 
were  made  in  connection  with  the  matter  of  the 
tax  liability  of  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  calendar  years  1950  and  1951. 

X. 

Prior  to  July  11,  1955,  Tucker  and  Calkins  com- 
pleted their  examination  of  the  j^ayroll  records  and 
payroll  checks  and  these  records  and  checks  were 
returned  to  the  corporation.  During  the  period 
between  July  11,  1955  and  July  15,  1955,  Tucker 
and  Calkins  again  demanded  to  examine  said  pay- 
roll records  and  payroll  checks.  In  compliance  with 
said  demand,  the  corporation  again  delivered  and 
made  available  to  Tucker  and  Calkins  the  payroll 
records  and  checks. 

XI. 

The  joi'evious  examination  of  the  records  of  the 
corporation  in  connection  with  the  investigation  of 
the  tax  liability  of  Clifford  O.  Boren  and  Delta  M. 
Boren  render  further  examinations  of  said  records 
imnecessary  and  oppressive.  Tucker  and  Calkins 
have  extensively  examined  the  payroll  records  and 
I)ayroll  checks  of  the  corporation. 

XII. 

The  only  books  and  records  which  petitioner 
wants  to   examine   are   the   payroll   checks   of   the 
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corporation  signed  by  the  persons  named  in  [34] 
the  sinnmons  for  the  period  July  1,  1951  to  Decem- 
ber 31,  1951. 

For  a  third  and  separate  defense,  respondents 
allege : 

Tax  Liability  of  Clifford  O.  Boren  and  Delta  M. 
Boren  for  1950  and  1951  Has  been  Determined. 

I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense,  and  by  said 
reference  incorporate   said  paragraphs  herein. 

II. 

Under  the  x)rovisions  of  Section  6501  of  the  In- 
ternal Revenue  Code  of  1954,  any  tax  imposed  by 
the  Internal  Revenue  Code  must  be  assessed  within 
three  years  after  the  return  was  filed. 

III. 

A  joint  income  tax  return  of  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  calendar  year  1950 
was  made  and  filed  on  or  prior  to  March  15,  1951. 
In  the  month  of  January,  1954,  Clifford  O.  Boren 
and  Delta  M.  Boren  signed  a  waiver  of  the  Statute 
of  Limitations  for  the  calendar  year  1950,  which 
waiver  extended  the  time  for  assessment  of  a  defi- 
ciency to  June  30, 1955.  The  period  within  Avhich  the 
Commissioner  of  Internal  Revenue  could  make  a 
redetermination  of  the  income  tax  liability  of  Clif- 
ford O.  Boren  and  Delta  M.  Boren  for  the  calen- 
dar year  1950  expired  on  June  30,  1955. 
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IV. 

Under  date  of  March  11,  1955,  the  Commissioner 
issued  his  Notice  of  Deficiency  to  Cli:fford  O.  Boren 
and  Delta  M.  Boren  for  the  taxable  year  1950. 

V. 

On  June  6,  1955,  Clifford  0.  Boren  and  Delta 
M.  Boren  filed  with  the  Tax  Court  of  the  United 
States  a  petition  for  redetermination  of  their  tax 
liability  for  the  taxable  year  1950. 

VI. 

Clifford  O.  Boren  and  Delta  M.  Boren,  and  each 
of  them,  made  and  filed  income  tax  returns  for 
the  calendar  year  1951  on  or  prior  to  March  15, 
1952.  The  period  within  which  the  Commissioner 
of  Internal  Revenue  could  make  a  redetermination 
of  the  income  tax  liability  of  Clifford  0.  Boren 
and  Delta  M.  Boren  for  the  calendar  year  1951 
expired  on  March  15,  1955.   [35] 

VII. 

Under  date  of  March  11,  1955,  the  Commissioner 
issued  Notices  of  Deficiencies  for  Clifford  O.  Boren 
and  Delta  M.  Boren  For  the  taxable  year  1951. 

VIII. 

On  or  about  July  22,  1955,  the  Commissioner  as- 
sessed against  Cliiford  O.  Boren  and  Delta  M. 
Boren  the  taxes,  interest  and  penalties  proposed  to 
be  assessed  in  said  Notices  of  Deficiency.  There  are 
attached  hereto  marked  Exhibit  "A"  and  Exhibit 
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"B"  true  copies  of  the  Statement  of  Income  Tax 
Due  for  Clifford  O.  Boren  and  Delta  M.  Boren, 
showing  said  assessments.  Delta  M.  Boren  has  paid 
the  taxes,  interest  and  penalties  demanded  in  said 
statement. 

For  a  fourth  and  separate  defense,  respondents 
allege : 

Failure  to  Utilize  prior  opportunity. 

I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense,  and  by  said 
reference  incorporate  said  paragraphs  herein. 

II. 

Petitioner  Tucker  had  available  to  him  through- 
out the  course  of  the  re-examination  being  made  by 
petitioner  and  Calkins  all  of  the  books  and  records 
of  Clifford  O.  Boren  Contracting  Co.,  Inc.  now 
sought  by  petitioner  Tucker  in  his  summons.  Dur- 
ing this  period  Tucker  sx:)ent  less  than  five  per  cent 
of  the  time  actually  examining  said  books  and 
records.  More  than  95%  of  Tucker's  time  was  de- 
voted to  leisurely  relaxing  and  enjoying  the  com- 
forts afforded  by  the  offices  of  counsel  for  respon- 
dents. 

For  a  fifth  and  separate  defense,  respondents 
allege : 

Examination  Seeks  Information  for  Criminal 
Prosecution  and  Not  Ascertainment  of  Tax  Lia- 
bility. 
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I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense,  and  by  said 
reference  incorporate  said  paragraphs  herein. 

II. 

On  July  20,  1955,  petitioner  Tucker  demanded 
the  re-examination  of  the  i^ayroll  records  and 
checks  of  the  corporation.  Said  records  and  checks 
had  been  examined  by  both  Tucker  and  [36]  Calk- 
ins throughout  the  period  of  examination  and  had 
repeatedly  been  made  available  to  Tucker  and 
Calkins.  At  the  time  of  this  demand,  Notices  of 
Deficiency  had  been  issued  by  the  Commissioner  for 
all  resiDondents.  Tucker  acknowledged  that  he  did 
not  want  to  re-examine  the  records  and  checks  for 
the  purpose  of  adjusting  or  changing  the  Notice 
of  Deficiency. 

Respondents  are  informed  and  believe,  and  there- 
fore state  the  fact  to  be,  that  the  sole  purpose  of 
the  re-examination  sought  by  the  summonses  is  to 
attempt  to  procure  evidence  for  the  purpose  of  a 
possible  criminal  jDrosecution  against  respondents. 

Notice  of  additional  Inspection. 

For  a  sixth  and  separate  defense,  respondents 
allege : 

I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense  and  paragraphs 
I  through  VIII,  inclusive,  of  their  third  defense, 
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and  by  said  reference  incorporate  said  paragraphs 
herein. 

II. 
One  examination  of  the  books  of  account  of  the 
corporation  has  been  made  for  the  period  July  1, 
1951  to  December  31,  1951  in  connection  with  the 
matter  of  the  income  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  calendar  years 
1950  and  1951.  None  of  the  respondents  have  re- 
quested a  re-examination  of  the  corporation's  books 
of  account.  Neither  the  Secretary  of  the  Treasury 
nor  his  delegate,  after  investigation,  has  notified 
the  corporation  in  writing  that  an  additional  in- 
spection is  necessary.  The  examination  sought  by 
the  summonses  is  unnecessary. 

Petitioner  Lacks  Authority. 

For  a  seventh  and  separate  defense,  respondents 
allege : 

I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense  and  paragraphs 
I  through  VIII,  inclusive,  of  their  third  defense, 
and  by  said  reference  incorporate  said  paragraphs 
herein. 

II. 

The  factual  basis  upon  which  authority  to  issue 
summonses  under  [37]  Section  7602  is  premised 
does  not  exist  for  the  summonses  issued  by  Tucker. 
Clilford  O.  Boren  and  Delta  M.  Boren  made  timely 
returns  for  the  calendar  year  1951.  The  Commis- 
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sioner  of  Internal  Revenue  has  heretofore  ascer- 
tained the  correctness  of  the  returns  filed  by  Clif- 
ford O.  Boren  and  Delta  M.  Boren  for  said  years. 
No  question  of  liability  at  law  or  in  equity  of  any 
transferee  or  fiduciary  of  any  person  in  respect 
of  any  internal  revenue  tax,  or  the  collection  of  any 
internal  revenue  tax  is  involved. 

Records  not  Material. 

For  a  eighth  and  separate  defense,  respondents 
allege : 

I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense,  and  by  said  ref- 
erence incorporate  said  paragraphs  herein. 

II. 

The  books  and  records  of  the  corporation  for  the 
period  July  1,  1951  to  December  31,  1951  demanded 
in  said  summonses  are  neither  material  nor  rele- 
vant to  the  matter  of  the  income  tax  liability  of 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  cal- 
endar year  1950. 

No  Probable  Cause. 

For  a  ninth  and  separate  defense,  respondents 
allege : 

I. 

Respondents  refer  to  paragraphs  I  through  XI, 
inclusive,  of  their  second  defense,  and  by  said  ref- 
erence incorporate  said  paragrai^hs  herein. 
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II. 

Said  summonses  were  not  issued  upon  probable 
cause,  supported  by  the  oath  or  affirmation  of  peti- 
tioner or  any  other  person. 

III. 

No  probable  cause  is  shown  by  the  petition. 

Wherefore,  your  respondents  pray  that  the  peti- 
tion be  dismissed  and  for  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

TORRANCE  &  WANSLEY 
/s/  By   JOHN  A.  BRANT  [38] 

Duly  Verified.  [39] 

[Endorsed] :   Filed  November  10,  1955. 
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'FORM   17A  1951  s        1 

Revised  May  1953  Clifford  O.    Boren  2 

U.S.    Treasury  Department       c/o  Torrance  &   Wansley  Your  Copy 

Internal  Revenue  Service  1216  Bk  of  America  Bldg 

San  Diego  Calif 
554-01-3699  27- 1005740/52L 

7-510252/55L  BK  536 

Reference  and  Date    Assessment    Amount  Paid    Balance  Due 


STATEMENT  OF 

JUL  22  55 

6 

490 

77 

INCOME  TAX 

JUL  22  55 

IN 

1 

305 

62 

DUE 

JUL  22  55 

P 

3 

245 

39 

11, 041.78* 

This  bill  for  the  a.i'^unt  shown  as 
"Balance  Due"  is  bein/^  sent  to  you  in 
accordance  with  law.      The  law  also 
requires  that  interest  at  6  percent 
per  year  until  date  of  payment  be 
added  unless  this  amount  is  paid 
within   10  days  from  date  of  this 
notice . 

Amounts  shown  in  "Assessment"         Keep  this  copy  for  your  records.     For 
above  are  for  tax  unless  identified  prompt  identification  of  your  account  and 

as  penalty  by  letter  "P"   or  interest         to  insure  proper  credit  please   return  Dis- 
by  letter  "I."  trict  Director's  Copy  with  your  remittance 

EXHIBIT  "A" 


'FORM  17A  1951  1 

Revised  May  1953  Delta  M.    Boren  2 

U.S.    Treasury  Department       c/o  Torrance  &   Wansley  Your  Copy 

Internal  Revenue  Service  1216  Bank  of  America  Bldg 

San  Diego  Calif 

567-26-0490  27-I005741/52L 

7-510253/55L        BK  536 

Reference  and  Date     Assessment    Amount  Paid     Balance  Due 


STATEMENT  OF 

JUL  22  55 

6,490. 77 

INCOME  TAX 

JUL  22  55 

IN 

1,305.62 

DUE 

JUL  22  55 

P 

3,245.39 

11, 041. 78* 

This  bill  for  the  amount  shown  as 
"Balance  Due"   is  being  sent  to  you  in 
accordance  with  law.     The  law  also 
requires  that  interest  at  6  percent 
per  year  until  date  of  payment  be 
added  unless  this  amount  is  paid 
within   10  days  from  date  of  this 
notice . 

Amounts  shown  in  "Assessment"  Keep  this  copy  for  your  records.     For 


above  are  for  tax  unless  identified  as  prompt  identification  of  your  account  an^ 

penalty  by  letter  "P"  or  interest  by        to  insure  proper  credit  please  return  Dis- 

letter  "I."  trict  Director's  Copy  with  your  remittance 

EXHIBIT  "B" 


1  i\ 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LLOYD  M.  TUCKER 

United  States  of  America, 
Southern  District  of  California — ss. 

Lloyd  M.  Tucker,  being  first  duly  sworn,  deposes 
and  says: 

That  affiant  is  now  and  has  been  for  the  last  nine 
years  a  Special  Agent  of  the  Internal  Service  and 
for  the  four  years  last  past  has  been  assigned  to  the 
San  Diego  office  of  the  Internal  Revenue  Service. 
That  his  duties  primarily  concern  the  investigation 
of  alleged  evasion  of  income  taxes  and  matters  re- 
lated thereto  in  the  enforcement  of  the  Internal 
Revenue  Laws. 

That  on  October  20,  1954,  in  accordance  with  an 
official  assignment  of  his  office  affiant  commenced 
an  investigation  of  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950  and 
1951.  During  the  course  of  the  investigation  affiant 
was  informed  that  one  of  the  persons  carried  as  a 
salaried  emx^loyee  in  the  1951  payroll  account  of 
the  Clifford  O.  Boren  Contracting  Co.,  Inc.,  for 
convenience  hereinafter  referred  to  as  the  Com- 
pany, was  not  [41]  employed  by  the  Company  or 
Delta  M.  Boren  or  Clifford  O.  Boren;  that  said 
"employee"  performed  no  service  for  the  Company 
or  said  individuals  in  any  respect  and  rarely  ap- 
peared on  the  premises  of  the  Company. 

An  examination  of  the  payroll  records  of  the  com- 
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pany  by  this  affiant  and  Internal  Revenue  Agent 
Forrest  P.  Calkins  disclosed  that  the  Company  rec- 
ords carried  said  "employee"  as  a  full  time  employee 
at  40  hours  per  week  during  the  latter  half  of  1951. 

Weekly  payroll  checks  issued  by  the  Company  to 
said  "employee"  for  the  period  June  29  to  Decem- 
ber 5,  1951,  disclosed  endorsements  by  said  "em- 
ployee" and  Delta  Boren. 

This  affiant  and  Agent  Calkins  examined  a  fed- 
eral income  tax  return  filed  in  the  name  of  said 
"employee"  for  the  calendar  year  1951,  which  re- 
ported that  said  "employee"  was  paid  the  sum  of 
$2,853.03  from  Clifford  O.  Boren  and  the  sum  of 
$2,817.97  from  the  Company  as  salary  or  wages. 

Said  "employee"  has  denied  under  oath  that  she 
signed  and  filed  or  caused  to  be  filed  an  income  tax 
return  for  the  year  1951  reporting  said  salary  or 
wages  from  said  sources  and  has  denied  working 
for  either  the  Clifford  O.  Boren  Construction  Com- 
pany, Inc.  or  Clifford  O.  Boren  for  more  than  10 
or  12  days  in  1951. 

From  said  "employee's"  sworn  denial  it  became 
apparent  to  your  affiant  that  if  the  1951  income  tax 
return  was  filed  and  signed  by  someone  other  than 
said  "employee",  that  it  was  probable  that  the  pur- 
ported endorsements  of  said  "employee"  on  the  pay- 
roll checks  issued  to  said  "employee"  were  placed 
there  by  some  person  other  than  said  "employee". 

Your  affiant  therefore  deemed  it  essential  to  ob- 
tain photostatic  or  photographic  copies  of  the  pay- 
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roll  checks  issued  to  said  "employee"  for  the  pur- 
pose of  having  them  analyzed  by  an  expert  docu- 
ment examiner  to  ascertain  the  true  facts  concern- 
ing the  endorsements  thereon.  Accordingly,  on  July 
13,  1955,  he  requested  permission  [42]  from  John 
A.  Brant,  who  had  custody  of  said  checks  at  that 
time,  to  have  them  reproduced  by  means  of  photo- 
stating. Mr.  Brant  stated  that  affiant  was  not  en- 
titled to  the  checks  and  stated  that  he  would  not 
permit  him  to  have  photostats  made  of  such  checks. 

If  the  purported  endorsements  of  said  "employee" 
were  placed  on  the  said  payroll  checks  by  Clifford 
O.  Boren,  Delta  M.  Boren,  or  by  some  other  person 
who  was  under  their  direction  and  control,  such  acts 
could  well  result  in  an  understatement  of  income  on 
the  1951  corporation  income  tax  return  filed  for 
the  Clifford  O.  Boren  Contracting  Company,  Inc., 
and  in  an  imderstatement  of  net  income  on  the  part 
of  the  person  or  persons  w^ho  received  the  use  and 
benefits  of  the  aforesaid  payroll  checks. 

Affiant,  in  view  of  the  above  investigation,  has 
reason  to  believe  that  other  payroll  records  and 
checks  of  the  Clifford  O.  Boren  Contracting  Co., 
Inc.,  may  ])e  erroneous  or  fraudulent  in  that  other 
persons  carried  on  the  payroll  records  of  the  cor- 
poration are  not  bona  fide  employees  and  that  either 
Delta  M.  Boren  or  Clifford  0.  Boren  may  have 
received  the  use  and  benefit  of  the  amounts  pur- 
portedly paid  to  other  employees  and  may  have 
failed  to  include  said  amounts  in  their  own  income 
tax  returns. 

/s/  LLOYD  M.  TUCKER 
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Subscribed  and  sworn  to  before  me  this  30th  day 
of  N'ovember,  1955. 

[Seal]  /s/  JOHN  A.  CHILDRESS, 

Clerk  United  States  District  Court,  Southern  Dis- 
trict of  California.  Signed  by  William  W. 
Luddy,  Deputy.   [43] 

Affidavit  of  Service  by  Mail  attached.  [44] 

Petitioner's  Exliibit  No.  3. 

[Endorsed] :   Filed  December  1,  1955. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  IN  SUPPORT  OF  ORDERS 
TO  SHOW  CAUSE  AND  GOVERNMENT'S 
RIGHT  TO  COMPEL  PRODUCTION  OF 
CORPORATE  BOOKS  AND  RECORDS 
AND  TO  COPY  SAME  AND  IN  OPPOSI- 
TION TO  MOTION  TO  VACATE  ORDERS 
TO  SHOW  CAUSE 

Preliminary  Statement 
Special  Agent  Lloyd  M.  Tucker  filed  this  action 
to  enforce  Internal  Revenue  Service  summonses  on 
September  19,  1955.  On  that  date  a  hearing  was 
held  in  the  Southern  Division,  San  Diego,  before 
the  Honorable  Harry  C.  Westover,  District  Judge, 
at  which  hearing  John  Brant,  counsel  for  the  re- 
spondents, was  present  in  connection  with  a  motion 
for  preliminary  injunction  in  action  No.  1774-SD, 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  Clifford  O. 
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Boren  and  Delta  M.  Boren  vs.  Lloyd  M.  Tucker. 
The  result  of  the  hearing  in  No.  1774-SD  was  that 
counsel  stipulated  that  proceedings  in  said  matter 
go  off  calendar  pending  final  determination  of  No. 
1780-SD. 

Statement  of  Facts 

In  action  No.  1774-SD,  there  was  filed  on  Sep- 
tember 19,  1955,  an  affidavit  of  Lloyd  M.  Tucker  in 
opposition  to  plaintiffs'  motion  for  preliminary  in- 
junction which  affidavit  petitioner  incorporates  [53] 
herein  by  reference.  In  addition,  in  this  action, 
Lloyd  M.  Tucker  verified  the  petition  and  filed  a 
further  affidavit  on  December  1,  1955. 

In  brief,  Lloyd  M.  Tucker  has  been  conducting 
and  is  continuing  an  investigation  of  the  tax  lia- 
bility of  Clifford  O.  Boren  and  Delta  M.  Boren  for 
the  years  1950  and  1951.  Agent  Tucker  has  reason- 
able grounds  to  believe  that  the  taxpayers  failed  to 
report  in  excess  of  $40,000.00  of  taxable  income  and 
that  it  was  done  with  the  intent  to  evade  and  defeat 
the  payment  of  taxpayers'  income  taxes. 

In  particular,  certain  payroll  records  and  checks 
issued  to  persons  carried  on  the  books  of  the  Clif- 
ford O.  Boren  Contracting  Co.,  Inc.,  appeared  to 
have  been  falsified.  Respondents,  in  their  capacities 
as  officers  of  the  corporation,  have  refused  to  pro- 
duce the  payroll  records  and  checks  to  permit  the 
examination  and  copying  of  same  by  Agent  Tucker. 
Photostating  or  copying  of  the  checks  and  the  en- 
dorsements thereon  is  necessary  to  determine 
w^hether  there  has  been  forced  endorsements  and  the 
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receipt  of  the  funds  by  either  Clifford  O.  Boren  or 
Delta  M.  Boren. 

On  September  6,  1955,  Clifford  O.  Boren  and 
Delta  M.  Boren  as  officers  of  the  Clifford  O.  Boren 
Contracting  Co.,  Inc.,  appeared  in  response  to  Spe- 
cial Agent  Tucker's  summonses  served  upon  them 
but  refused  to  produce  the  books  and  records  of  the 
corporation.  [Exhibit  D  to  the  petition.] 

Question  Presented 

"Whether  Clifford  O.  Boren  and  Delta  M.  Boren 
as  officers  of  the  Clifford  O.  Boren  Contracting  Co., 
Inc.,  should  be  compelled  to  produce  the  books, 
records,  payroll  records  and  checks  summoned  for 
the  examination  by  Special  Agent  Tucker  for  photo- 
graphing or  copying. 

Argument 

The  Government  in  an  investigation  to  determine 
the  tax  liability  has  the  right,  through  its  agents,  to 
issue  summonses  to  [54]  third  parties  to  compel 
them  to  produce  books  and  records  and  to  testify 
concerning  the  books  or  records.  Internal  Revenue 
Code  of  1954,  §7602,  7603 ;  Chapman  vs.  Goodman, 
219  Fed.  2d  802  (9  Cir.  1955)  ;  Tucker  vs.  Hubner, 
129  Fed.  Supp.  110  (S.D.  Cal.  1955),  on  appeal  to 
9  Cir.,  Docket  No.  14704;  United  States  vs.  People's 
Deposit  Bank,  et  al.,  112  Fed.  Supp.  720  (E.D.  Ky. 
1953),  Affm'd,  212  Fed.  2d  86  (6  Cir.  1954),  Cert. 
Denied,  348  U.S.  838. 

In  the  course  of  an  investigation,  Govermnent 
agents  may  prepare  copies  or  facsimiles  of  docu- 
ments rightfully  in  their  possession  and  such  copies, 
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facsimiles  or  photostats  may  be  admitted  in  evi- 
dence in  any  subsequent  trial  where  the  original 
documents  are  for  some  reason  not  available.  Lisan- 
sky  vs.  United  States,  31  Fed.  2d  846  (4  Cir.,  1929), 
Cert,  denied,  279  U.S.  873;  Cooper  vs.  United 
States,  9  Fed.  2d  216  (8  Cir.,  1925). 

In  fact,  for  the  orderly  transactions  of  business, 
it  is  preferable  that  copies  or  photostats  be  placed 
in  evidence  rather  than  the  original  records.  This 
enables  business  houses,  banks,  etc.,  to  continue  in 
possession  of  their  records  for  which  they  may  have 
a  continuing  need  while  still  permitting  the  Court 
to  have  exact  copies  of  the  records  in  evidence. 
Here,  it  is  to  the  corporation's  advantage  that 
photostating  or  photographing  the  checks  be  done, 
since  otherwise  the  records  will  have  to  be  retained 
by  the  Government  for  an  extended  period  of  time 
to  permit  an  expert  document  examiner  to  analyze 
them. 

The  respondents  allege  in  an  answer  filed  herein 
and  in  other  memoranda  and  affidavits  filed  in  ac- 
tion No.  1774-SD,  that  the  agents  have  had  suffi- 
cient opportunity  to  and  have,  in  fact,  inspected  the 
books  and  records  of  the  corporation  and  that  any 
further  inspection  would  amount  to  a  "fishing  ex- 
pedition" and  an  unreasonable  search  and  seizure, 
and  an  undue  burden  on  the  respondents.  These  con- 
tentions are  rebutted  by  the  affidavits  of  Special 
Agent  Lloyd  M.  Tucker  filed  September  19,  1955,  in 
action  No.  1774-SD  and  his  affidavit  of  [55]  De- 
cember 1,  1955,  filed  in  action  No.  1780-SD,  which 
affidavits  indicate  that  the  agents  were  not  given 


40  Clifford  O.  Boren,  et  at.,  vs. 

sufficient  opportunity  to  properly  examine  the  books 
and  records  of  the  corporation.  The  affidavits 
further  indicate  that  the  investigation  of  the  tax 
liability  involving  Clifford  O.  Boren  and  Delta  M. 
Boren  is  still  continuing,  and  that  further  access  to 
the  books  and  records  of  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.,  is  necessary  to  the  investigation. 
In  the  latest  affidavit,  the  real  dispute  between  the 
parties  is  clarified.  Special  Agent  Tucker  desires  to 
photostat  or  photograph  certain  payroll  checks  and 
examine  further  the  payroll  records.  This  is  the  real 
issue  between  the  parties. 

Conclusion 
It  is  respectfully  submitted  that  under  the  broad 
powers  contained  in  §§7602,  7603  and  7604  of  the 
Internal  Revenue  Code  of  1954,  the  Government, 
through  its  special  agents,  has  a  right  to  examine 
and,  if  necessary,  photograph  or  photostat  the  rec- 
ords of  the  third  person,  the  corporation. 

Therefore,  the  Court  should  compel  Clifford  O. 
Boren  and  Delta  M.  Boren  to  produce  the  records 
or  stand  committed  for  contempt. 

Respectfully  submitted, 

LAUGHLIN  E.  WATERS, 
United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney,  Chief,  Tax 
Division 

ROBERT  H.  WYSHAK  and 

BRUCE  I.  HOCHMAN, 
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HARRY  D.  STEWARD  and 
HOWARD  HARRIS, 

Asst.  U.  S.  Attorneys 
/s/  By    EDWARD  R.  McHALE, 

Attorneys  for  Petitioner  [56] 

Affidavit  of  Service  by  Mail  attached.  [57] 

[Endorsed] :    Filed  December  2,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JOHN  A.  BRANT 

United  States  District  Court 

For  the  Southern  District  of  California — ss. 

John  A.  Brant,  being  first  duly  sworn,  deposes 
and  says: 

Your  affiant  is  an  attorney  at  law  and  one  of  the 
attorneys  for  the  respondents.  Petitioner  Lloyd  M. 
Tucker  and  Revenue  Agent  Forrest  P.  Calkins 
first  appeared  in  my  office  on  October  20,  1954.  On 
that  date  they  informed  your  affiant  that  they  had 
been  assigned  to  complete  the  audit  of  the  returns 
of  Clifford  O.  Boren  and  Delta  M.  Boren  for  the 
calendar  years  1950  and  1951.  Revenue  Agent  For- 
rest P.  Calkins  stated  that  he  wanted  to  start  the 
examination  from  "scratch."  Petitioner  Tucker  and 
Revenue  Agent  Calkins  informed  your  affiant  at 
that  time  that  they  intended  to  conduct  a  criminal 
investigation  of  Clifford  O.  Boren  and  Delta  M. 
Boren  for  these  years. 

Petitioner  Tucker  and  Revenue  Agent  Calkins 


42  Clifford  O.  Boren,  et  al..  vs. 

appeared  at  the  office  of  your  affiant  for  the  purpose 
of  conducting  their  examination  on  the  following 
[58]  dates  and  devoted  the  amount  of  time  shown 
in  making  their  investigation  and  examining  the 
books  and  records  of  respondent  Clifford  O.  Boren 
Contracting  Co.,  Inc. 

October  22,   1954:  One  hour. 

November  4,  1954:   One  hour. 

December  7,  1954:   One  hour. 

December  15,  1954 :  Four  and  one-half  hours. 

December  16,  1954:   Three  hours. 

December  30,  1954:   One-half  hour. 

January  19,  1955:   Five  and  one-half  hours. 

January  20,  1955 :  One  hour. 

February  11,  1955:   Four  hours. 

July  11,  1955:   Two  and  one-half  hours. 

July  13,  1955:    Six  hours. 

July  14,  1955:  Three  and  one-half  hours. 

July  15,  1955:   Three  hours. 

During  the  course  of  the  examination  petitioner 
and  Revenue  Agent  Calkins  requested  that  the  pay- 
roll records  and  checks  of  respondent  corporation 
for  the  fiscal  year  July  1,  1951  to  April  30,  1952  be 
made  available  to  them.  Your  affiant  obtained  these 
records  and  delivered  them  to  petitioner  and  Cal- 
kins. Both  petitioner  and  Calkins  examined  these 
records  in  detail.  These  records  and  checks  remained 
available  for  examination  until  they  informed  your 
affiant  that  they  were  finished  with  them.  On  July 
11,  1955  petitioner  and  Calkins  again  requested  the 
payroll  records  and  payroll  checks  and  they  were 
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again  delivered  to  them  on  July  13,  1955  for  ex- 
amination. 

During  the  examination  by  petitioner  Tucker  and 
Mr.  Calkins,  petitioner  spent  only  a  small  percent- 
age of  his  time  actually  examining  the  available 
books  and  records.  Most  of  his  time  was  spent  re- 
laxing while  Mr.  Calkins  worked.  One  of  the  few 
occasions  when  petitioner  Tucker  did  examine  the 
available  records  was  when  he  examined  the  pay- 
roll records  and  checks. 

In  a  letter  written  to  your  affiant  dated  October 
19,  1955,  Edward  R.  McHale,  Esquire,  Assistant 
United  States  Attorney,  and  attorney  for  peti- 
tioner Tucker,  admitted  that  the  payroll  checks  of 
respondent  corporation  are  the  only  [59]  documents 
which  petitioner  wants  to  examine. 

The  examination  of  the  books  and  records  by  peti- 
tioner Tucker  and  Revenue  Agent  Calkins  was  for 
the  primary  purpose  of  investigating  the  tax  lia- 
bility of  Clifford  O.  Boren  and  Delta  M.  Boren  for 
the  calendar  years  1950  and  1951,  and  for  the  in- 
cidental purpose  of  investigating  the  tax  liability 
of  respondent  corporation  for  the  fiscal  year  July 
1,  1951  to  April  30,  1952. 

Your  affiant  has  examined  a  copy  of  the  em- 
ployee's affidavit  referred  to  in  the  affidavit  filed 
herein  by  Lloyd  M.  Tucker  and  said  affidavit  recites 
that  it  was  signed  by  the  employee  on  March  16, 
1955. 

Your  affiant  has  examined  the  notices  of  defici- 
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ency  issued  by  the  Commissioner  of  Internal  Rev- 
enue to  respondent  corporation  under  date  of  July 
15,  1955  for  the  fiscal  year  July  1,  1951  to  April  30, 
1952.  Said  notice  of  deficiency  disallows  as  a  de- 
duction salaries  and  wages  in  the  amount  of  $2,- 
817.97. 

Your  affiant  has  also  examined  the  notices  of  de- 
ficiency issued  by  the  Commissioner  of  Internal 
Revenue  to  respondents  Clifford  O.  Boren  and  Delta 
M.  Boren  under  date  of  March  11,  1955  for  the 
calendar  years  1950  and  1951.  The  notice  of  de- 
ficiency for  the  year  1950  disallows  as  a  deduction 
salaries  and  wages  in  the  amount  of  $8,911.93.  The 
notice  of  deficiency  for  the  year  1951  disallows  as  a 
deduction  salaries  and  wages  in  the  amount  of  $4,- 
353.03. 

Your  affiant  is  informed  and  believes,  and  there- 
fore states  the  fact  to  be,  that  included  within  these 
disallowed  deductions  are  the  salaries  and  wages 
referred  to  on  page  two  of  the  affidavit  of  Lloyd  M. 
Tucker. 

In  each  of  the  notices  of  deficiency  referred  to 
hereinabove,  the  Commissioner  of  Internal  Revenue 
has  asserted  a  50%  penalty  purportedly  in  accord- 
ance with  the  provisions  of  Section  293  (b)  of  the 
Internal  Revenue  Code  of  1939. 

On  July  20,  1955,  petitioner  Tucker  stated  to  your 
affiant  that  he  did  not  want  to  re-examine  the  pay- 
roll checks  of  respondent  corporation  for  the  pur- 
pose of  changing  the  notice  of  deficiency  issued  to  it. 

/s/  JOHN  A.  BRANT 
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Subscribed  and  sworn  to  before  me  this  5th  day 
of  December,  1955. 

[Seal]  /s/  MARY  JOAN  TRUEBLOOD, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California.  [60] 

Respondents'  Exhibit  "B". 

[Endorsed]  :   Filed  December  5,  1955. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  Dec.  5,  1955,  at  San  Diego,  Calif. 

Present:  Hon.  Wm.  C.  Mathes,  District  Judge; 
Deputy  Clerk:  P.  D.  Hooser;  Reporter:  Don  P. 
Cram;  Counsel  for  Plaintiff:  Edw.  R.  McHale, 
Asst.  U.  S.  Attorney. 

Proceedings :  For  hearing  (1)  motion  of  respond- 
ents, filed  Oct.  5,  1955,  to  vacate  order  to  show  cause, 
and  (2)  order  to  show  cause,  filed  Sept.  30,  1955,  as 
to  Clifford  O.  Boren  and  Delta  M.  Boren  why  an 
attachment  should  not  issue  against  them,  etc. 

It  Is  Ordered  that  motion  (1)  is  granted  in  part 
and  denied  in  part ;  Attorney  Brant  to  prepare  and 
settle  in  five  days  order. 

Attorney  Brant  makes  a  statement  asking  to  be 
relieved  as  counsel,  but  Tipon  further  consideration, 
and  upon  a  statement  by  Attorney  McHale,  and 
with  permission  of  the  Court,  states  he  will  con- 
tinue to  act  as  attorney. 
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Affidavit  of  Lloyd  M.  Tucker,  filed  in  Case  No. 
1774-SD  Civil,  Sept.  10,  1955,  Affidavit  of  Lloyd 
M.  Tucker,  filed  in  Case  No.  1780-SD  Civil,  Dec.  1, 
1955,  and  Petition  filed  in  Case  No.  1780-SD  Civil, 
Sept.  19,  1955,  are  incorporated  by  reference  and 
received  as  pro  tanto  the  direct  examination  of  the 
petitioners. 

Court  recesses.  At  3:35  p.m.  court  reconvenes 
herein. 

Attorney  McHale  makes  a  statement.  Petition- 
er's Exhibits  1,  2,  and  3  are  received  in  evidence, 
and  received  as  pro  tanto  the  direct  examination  of 
the  petitioners.  Respondents'  Exhibits  A  and  B  are 
received  in  evidence. 

Petitioner  rests.  Lloyd  M.  Tucker  and  Forrest  P. 
Calkins,  respectively,  are  called,  sworn,  and  testify 
on  direct  examination  by  Attorney  Brant. 

Respondents'  Exhibit  C  is  received  in  evidence. 
Respondents     rest.     Petitioner     rests.     Attorney 
Brant  argues ;  at  5 :10  p.m.  Attorney  McHale  argues, 
and  at  5:25  p.m.  Attorney  Brant  argues. 

The  motion  of  the  petitioner  to  strike  the  second 
and  ninth  separate  defenses  in  respondents'  answer 
to  the  petition  is  granted,  and  otherwise  the  motion 
to  strike  is  denied.  The  separate  defenses  which 
stand  are  not  sustained.  The  petition  is  sustained. 
The  prayer  of  Paragraph  4  in  the  Court's  opinion 
is  sufficient  in  asking  further  relief  to  warrant  the 
order  with  respect  to  copying  or  photographing.  The 
petition  is  granted  to  the  extent  that  the  respond- 
ents are  ordered  to  appear  and  give  testimony  in  re- 
sponse thereto  and  to  produce  the  documents  therein 
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set  forth  in  the  summonses,  Exhibits  A,  B,  and  C 
to  the  petition. 

Respondents  are  ordered  to  appear  at  3755  6th 
Avenue,  San  Diego,  at  10  o'clock  on  the  morning 
of  December  7,  1955,  and  produce  the  records  called 
for  in  the  summonses  and  then  and  there  give  testi- 
mony with  respect  thereto  as  required  by  the  sum- 
monses and  in  the  event  they  fail  so  to  do  or  give 
the  testimony  required  of  them  at  that  time  they  are 
to  appear  before  this  court  on  December  13th,  next, 
at  10  a.m.  and  then  and  there  show  cause,  if  any 
they  have,  why  they  and  each  of  them  should  not  be 
held  in  civil  contempt  of  this  Court  and  j^enalties 
assessed  accordingly.  The  Government  will  prepare 
and  settle  under  local  rule  7  within  three  days 
Findings  of  Fact,  Conclusions  of  Law  and  Order  ac- 
cordingly. This  order  is  now  amended  to  the  extent 
that  the  Government  will  prepare  and  settle  Find- 
ings, Conclusions  and  Order  by  tomorrow,  Decem- 
ber 6,  1955,  and  the  respondents  to  appear  and  pro- 
duce by  10  a.m.  December  8,  1955. 

The  Court  Finds  it  is  a  continuing  examination 
and  a  further  examination  necessary  to  the  exam- 
ination being  made  to  determine  the  question  of 
whether  or  not  there  has  been  fraud  in  connection 
with  the  returns,  as  well  as  criminal  prosecution, 
but  the  statutory  basis  for  the  examination  is  the 
open  issue  as  to  fraud  liability.  The  fact  that  the 
information  may  be  used  in  criminal  prosecution  the 
Court  deems  immaterial. 

JOHN  A.  CHILDRESS, 

Clerk  [61] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 
LAW  AND  ORDER 

On  Monday,  December  5,  1955,  at  2  o'clock  p.m., 
there  regularly  came  on  for  hearing  in  this  cause, 
in  the  Southern  Division  of  this  Court,  sitting  in 
San  Diego,  without  a  jury,  the  Honorable  Wm.  C. 
Mathes,  United  States  District  Judge,  presiding, 
two  orders  directed  to  Clifford  O.  Boren,  President, 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  and  Delta 
M.  Boren,  Vice  President,  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.,  to  show  cause,  if  any  there  be, 
why  each  of  them  should  not  be  compelled  to  answer 
petitioner's  questions  and  produce  books,  records, 
papers,  and  data,  and  in  the  event  their  failure  so 
to  do,  why  they  and  each  of  them  should  not  be 
held  in  civil  contempt;  the  petitioner,  Lloyd  M. 
Tucker,  represented  by  his  attorneys,  Laughlin  E. 
Waters,  United  States  Attorney,  and  Edward  R. 
McHale,  Assistant  United  States  Attorney,  Chief, 
Tax  Division,  and  the  respondents,  Clifford  0. 
Boren,  President,  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  [62]  Delta  M.  Boren,  Vice  President, 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  and  the 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  repre- 
sented by  their  attorneys  Torrance  &  Wansley  by 
John  A.  Brant  and  Albert  W.  Strang;  and  the 
petitioner  having  moved  to  strike  all  separate  de- 
fenses raised  in  the  answer,  and  the  Court  ha"vdng 
granted  the  motion  with  respect  to  defenses  two 
and  nine,  and  having  denied  the  motion  with  re- 
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spect  to  the  other  defenses;  and  the  Court  having 
heard  the  testimony,  and  having  duly  considered 
the  same  and  the  briefs  and  the  oral  arguments  of 
counsel,  now  finds  as  follows: 

Findings  of  Fact 
I. 

This  action  arises  and  jurisdiction  is  granted  this 
Court  under  the  provisions  of  the  Internal  Revenue 
Code  of  1954,  68A  Stat.,  Sections  7402,  7602,  7603, 
7604,  7605;  Federal  Rules  of  Civil  Procedure  64, 
81(a)(3);  and  Title  28  United  States  Code,  Sec- 
tions 1340  and  1345. 

II. 

That  petitioner,  Lloyd  M.  Tucker,  is  a  duly  ap- 
pointed and  acting  Special  Agent  of  the  Internal 
Revenue  Service  and  has  been  authorized  by  the 
Secretary  of  the  Treasury  to  perform  the  duties 
of  such  office  and,  specifically,  the  duties  referred 
to  in  Sections  7603  and  7604  of  the  Internal  Rev- 
enue Code,  1954. 

III. 

The  respondent  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  is  a  corporation  duly  organized  and  ex- 
isting imder  the  laws  of  the  State  of  California  and 
has  its  principal  office  in  the  City  of  San  Diego, 
California. 

IV. 

Respondent  Clifford  O.  Boren  Contracting  Co., 
Inc.,  and  respondent  Clifford  0.  Boren,  its  Presi- 
dent, and  respondent  Delta  M.  Boren,  it  Vice- 
President,  in  their  capacities  as  such,  have  posses- 
sion, care,  and  custody  of  certain  books,  records. 
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papers  and  data  hereinafter  set  forth;  said  books, 
records,  paj^ers  and  data  contain  therein  entries 
relating  to  the  l)usiness  of  the  aforesaid  Clifford 
O.  Boren  and  Delta  M.  Boren;  said  books,  records, 
papers  and  data  are  material  and  relevant  to  said 
inquiry.  [63] 

V. 
Said  books,  records,  papers  and  data  are  as  fol- 
lows: General  Journal,  Cash  Journal,  General 
Ledger,  Payroll  Records  and  Payroll  Checks  bear- 
ing the  endorsement  of  any  of  the  following  named 
persons:  Clifford  O.  Boren,  Delta  M.  Boren,  Mar- 
joiie  H.  Bell,  Betty  K.  McCarthy,  and  the  Clifford 
O.  Boren  Contracting  Company,  Inc.,  for  the  per- 
iod from  July  1,  1951  to  December  31,  1951. 

VI. 

Commencing  November  2,  1953,  the  Internal  Rev- 
enue tax  liability  of  Clifford  O.  Boren  and  Delta 
M.  Boren  for  the  calendar  years  1950  and  1951  was 
continuously,  and  now  is,  under  inquiry  and  deter- 
mination by  the  Internal  Revenue  Service;  the 
petitioner  has  reasonable  cause  to  believe  that  Clif- 
ford O.  Boren  and  Delta  M.  Boren  may  have  filed 
false  or  fraudulent  returns  with  intent  to  evade  the 
tax  or  may  have  willfully  attempted  to  defeat  or 
evade  the  taxes  imiiosed  by  the  Internal  Revenue 
Code. 

VII. 

Preliminary  investigation  of  the  taxable  years 
1950  and  1951  of  the  Borens  led  petitioner  to  be- 
lieve that  an  amount  in  excess  of  $40,000.00  of  tax- 
able  income  was  not   reported  by   the   Borens   as 
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required  by  law.  Petitioner  could  discover  no  evi- 
dence tending  to  show  that  this  non-disclosure  was 
due  to  mistake,  inadvertence  or  other  justifiable  or 
legal  reason,  or  tending  to  show  that  it  was  not 
done  with  the  purpose  and  intent  to  evade  and 
defeat  the  payment  of  the  taxpayers'  income  taxes. 

VIII. 

The  petitioner,  Tucker,  was  assigned  to  cooperate 
in  the  examination  of  the  tax  liability  of  the  Bor- 
ens  for  the  years  1950  and  1951  on  or  about  May 
11,  1954.  On  or  about  December  7,  1954,  petitioner, 
Tucker,  and  Revenue  Agent  Calkins  commenced 
an  examination  of  returns  of  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  calendar  years  1950 
and  1951,  and  on  or  about  that  date  demanded  that 
the  corporation  make  available  to  them  the  books, 
papers,  records  and  other  data  of  the  corporation 
for  the  fiscal  year  July  1,  1951  to  April  30,  1952, 
to  be  used  by  them  in  the  examination  of  the  re- 
turns of  Clifford  O.  Boren  and  Delta  M.  Boren 
for  the  years  1950  and  1951.  From  time  to  time  dur- 
ing the  period  December  7,  1954  to  July  15,  1955, 
Tucker  and  Calkins  examined  the  corporate  books 
and  records  for  the  purpose  of  ascertaining  tax 
liability  of  Clifford  O.  Boren  and  Delta  M.  Boren 
for  the  calendar  years  1950  and  1951,  and  for  the 
purpose  of  ascertaining  tax  liability  of  the  corpora- 
tion for  the  fiscal  year  ending  April  30,  1952.  In 
the  conduct  of  the  examination  of  the  corporation's 
books  and  records  by  Tucker  and  Calkins,  they  had 
available   for  examination,   and   did   examine,   the 
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general  journal,  cash  journal,  general  ledger,  pay- 
roll records,  and  all  of  the  payroll  checks  of  the 
corporation  for  the  period  July  1,  1951  to  April 
30,  1952.  Calkins  made  extensive  notes  and  trans- 
cripts from  said  books  and  records,  and  the  pay- 
roll checks  and  records.  Tucker  and  Calkins  ex- 
amined the  payroll  records  and  checks  and  Tucker 
made  abstracts  of  information  from  the  payroll 
records  and  checks.  These  examinations  were  made 
in  connection  with  the  matter  of  the  tax  liability 
of  Clifford  O.  Boren  and  Delta  M.  Boren  for  the 
calendar  years  1950  and  1951,  and  the  tax  liability 
of  the  corporation. 

IX. 
During  the  course  of  the  investigation,  and  some 
time  in  March,  1955,  Special  Agent  Tucker  was 
informed  that  one  of  the  persons  carried  on  the 
payroll  of  the  Clifford  O.  Boren  Contracting  Co., 
Inc.,  as  an  employee,  and  with  respect  to  whom  the 
payroll  records  indicated  weekly  payroll  checks 
issued  during  the  period  June  29,  1951  to  December 
5,  1951,  was  not  an  employee  of  the  corporation 
during  that  time  and  did  not  receive  the  wages 
shown  as  paid  to  her  in  the  company's  books  and 
records.  The  petitioner  caused  a  furtlier  investiga- 
tion to  be  made  and  said  "employee"  denied  under 
oath  that  she  was  paid  the  sum  of  $2853.03  from 
Clifford  O.  Boren,  and  the  sum  of  $2817.97  from 
the  corporation  as  salary  or  wages,  or  that  she 
signed  and  filed,  or  caused  to  be  filed,  an  income 
tax  return  for  the  year  1951  reporting  said  salary 
or  wages  from  said  sources,  and  further  denied  that 
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she  was  a  full  time  employee  and  had  worked  for 
either  Clifford  O.  Boren  or  the  said  Clifford  O. 
Boren  Construction  Co.,  Inc.,  for  more  than  ten 
or  twelve  days  in  1951. 

X. 

The  petitioner,  Tucker,  had  reasonable  cause  to 
believe  that  several  salary  checks  of  the  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  bearing  endorse- 
ments of  at  least  one  employee  and  of  [65]  Delta 
M.  Boren  were  not  endorsed  by  said  employee  and 
that  said  employee  was  not  a  bona-fide  employee, 
and  that  either  Delta  M.  Boren  or  Clifford  O. 
Boren,  or  both  of  them  may  have  received  the  use 
and  benefit  of  the  amounts  purportedly  paid  to 
other  employees  and  may  have  failed  to  include 
said  amounts  in  their  own  income  tax  returns  for 
the  years  1950  and  1951. 

XL 

On  August  25,  1955,  summonses  were  issued  by 
petitioner  to  the  resxDondents  Clifford  O.  Boren 
Contracting  Co.,  Inc.,  to  Clifford  O.  Boren  as 
President  of  Clifford  O.  Boren  Contracting  Co., 
Inc.,  and  to  Delta  M.  Boren  as  Vice  President  of 
Clifford  0.  Boren  Contracting  Co.,  Inc.,  to  appear 
before  petitioner  at  3755  Sixth  Avenue,  San  Diego, 
California,  on  September  6,  1955,  at  10 :00  a.m.,  and 
there  to  testify  and  to  produce  among  other  docu- 
ments said  books,  records,  papers  and  data. 
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XII. 

On  August  25,  1955,  at  San  Diego,  California, 
summonses  issued  to  Clifford  O.  Boren  Contract- 
ing Co.,  Inc.,  and  Clifford  O.  Boren,  President, 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  were  per- 
sonally serv^ed  by  delivering  in  hand  to  Clifford  0. 
Boren  attested  copies  thereof;  on  August  25,  1955, 
at  San  Diego,  California,  the  summons  issued  to 
Delta  M.  Boren,  Vice  President,  Clifford  O.  Boren 
Contracting  Co.,  Inc.,  was  served  by  leaving  an 
attested  copy  with  one  Thelma  Wertheimer,  house- 
keeper for  Delta  M.  Boren,  at  4511  Utah  Street, 
San  Diego,  California,  the  last  and  usual  place  of 
abode  of  Delta  M.  Boren. 

XIII 

Respondents  Clifford  O.  Boren,  President  of  the 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  and  Delta 
M.  Boren,  Vice  President  of  the  Clifford  Boren 
Contracting  Company,  Inc.,  reside  in  San  Diego 
County  within  the  Southern  District  of  California. 

XIV. 

At  the  time  and  place  set  for  hearing  on  the 
summonses  served  upon  said  respondents,  there 
appeared  Delta  M.  Boren,  Clifford  O.  Boren,  and 
John  A.  Brant,  their  attorney.  The  Borens  brought 
with  them  to  the  hearing  certain  books,  records, 
and  papers  of  Clifford  O.  Boren  Contracting  Co., 
Inc.,  kept  by  Delta  M.  Boren,  as  Vice  President, 
and  Clifford  O.  Boren,  as  President  of  said  cor- 
poration. Upon  demand  [66]  by  petitioner  Tucker 
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to  examine  the  records,  the  respondents  Clifford 
O.  Boren,  President,  Clifford  0.  Boren  Contracting 
Co.,  Inc.,  and  Delta  M.  Boren,  Vice  President,  Clif- 
ford O.  Boren  Contracting  Co.,  Inc.,  refused  to 
produce  said  records. 

XV. 
Respondents  Delta  M.  Boren  as  Vice  President 
of  the  Clifford  O.  Boren  Contracting  Co.,  Inc., 
and  Clifford  O.  Boren  as  President  of  the  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  and  the  Clifford  O. 
Boren  Contracting  Co.,  Inc.,  did  each  wilfully  and 
knowingly  neglect  and  refuse  to  obey  said  sum- 
monses as  required  in  that  said  respondents  did 
appear  at  the  time  and  place  set  forth  in  the 
summonses  but  did  not  produce  said  books,  records, 
papers  and  data. 

As  Additional  Findings  with  Respect  to  the  Third 
and  Separate  Defense. 

XVI. 

A  joint  income  tax  return  of  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  calendar  year  1950  was 
made  and  filed  on  or  prior  to  March  15,  1951.  In 
the  month  of  January,  1954,  Clifford  O.  Boren  and 
Delta  M.  Boren  signed  a  waiver  of  the  Statute  of 
Limitations  for  the  calendar  year  1950,  which 
waiver  extended  the  time  for  assessment  of  a  defi- 
ciency to  June  30,  1955.  Under  date  of  March  11, 
1955,  the  Commissioner  issued  his  Notice  of  De- 
ficiency of  taxes,  fraud  penalties  and  interest,  to 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  tax- 
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able  year  1950.  On  June  6,  1955,  Clifford  O.  Boren 
and  Delta  M.  Boren  filed  with  the  Tax  Court  of 
the  United  States  a  petition  for  re-determination 
of  their  tax  liability  for  the  taxable  year  1950. 
Clifford  O.  Boren  and  Delta  M.  Boren,  and  each 
of  them,  made  and  filed  income  tax  returns  for 
the  calendar  year  1951  on  or  prior  to  March  15, 
1952. 

XVII. 

Under  date  of  March  11,  1955,  the  Commissioner 
issued  Notices  of  Deficiencies  for  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  taxable  year  1951.  On 
or  about  July  22,  1955,  the  Commissioner  assessed 
against  Clifford  O.  Boren  and  Delta  M.  Boren  the 
taxes,  interest  and  fraud  penalties  proposed  to  be 
assessed  in  said  Notices  of  Deficiency.  Delta  M. 
Boren  has  paid  the  taxes,  interest  and  penalties 
demanded  in  said  statement.   [67] 

XVIII. 

The  tax  liability  of  Delta  M.  Boren  and  Clifford 
O.  Boren  for  the  calendar  years  1950  and  1951  with 
respect  to  fraudulent  omissions  of  income  has  not 
been  finally  determined  and  their  criminal  liability 
has  not  been  finally  determined  with  respect  to  said 
years. 

As  Additional  Findings  With  Respect  to  the 
Fourth  and  Separate  Defense. 

XIX. 

Petitioner  Tucker  has  never  had  exclusive  pos- 
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session  or  control  of  the  books,  records,  papers, 
payroll  checks  of  the  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  since  the  commencement  of  this  examin- 
ation; said  petitioner  has  been  permitted  to  ex- 
amine them  only  in  the  presence  and  in  the  offices 
of  the  respondents'  counsel  and  has  been  denied 
permission  to  make  photostatic  or  photographic 
copies  of  any  of  said  books,  records,  papers,  checks, 
etc. 


Petitioner  Tucker  in  connection  with  this  con- 
tinuing examination  of  the  tax  liability  of  Clifford 
O.  Boren  and  Delta  M.  Boren  for  the  taxable  years 
1950  and  1951,  and  in  order  to  determine  the  truth 
or  falsity  of  the  payroll  records  and  checks,  needs 
to  have  photographic  or  photostatic  copies  made  oi 
the  endorsements  on  said  checks,  and  to  investigate 
further  all  payroll  checks  bearing  the  endorsements 
of  either  of  the  respondents.  Resi)ondents  have 
denied,  and  are  continuing  to  deny,  petitioner 
Tucker  this  examination. 

As  Additional  Findings  With  Respect  to  the 
Fifth  and  Separate  Defense. 

XXI. 

On  July  20,  1955,  petitioner  Tucker  demanded 
examination  of  the  payroll  records  and  checks  of 
the  corporation.  Said  records  and  checks  had  been 
examined  by  both  Tucker  and  Calkins  throughout 
the  period  of  examination  and  had  repeatedly  been 
made  available  to  Tucker  and  Calkins.  At  the  time 
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of  this  demand,  Notices  of  Deficiency  had  been 
issued  by  the  Commissioner  for  all  respondents. 
Tucker  acknowledged  that  he  did  not  want  to  ex- 
amine the  records  and  checks  for  the  purpose  of 
adjusting  or  changing  the  Notice  of  Deficiency.  [68] 

XXII. 

The  purpose  of  Tucker's  examination  was  to  de- 
termine the  correctness  of  the  tax  returns  filed  by 
the  Borens  with  respect  to  possible  assertion  of 
additional  assessments  by  reason  of  fraud  and 
fraud  penalty  assessments  and  with  respect  to  pos- 
sible criminal  tax  liability  of  the  Borens. 

As  Additional  Findings  With  Respect  to  the 
Sixth  and  Separate  Defense. 

XXIII. 

The  tax  investigation  of  the  Borens  commenced 
in  November,  1953  and  continued  without  inter- 
ruption or  termination  since  that  date,  and  is  still 
continuing. 

None  of  the  respondents  has  requested  a  re-ex- 
amination of  the  corporation's  books  of  account. 
Neither  the  Secretary  of  the  Treasury,  nor  his 
delegate,  after  investigation,  has  notified  the  cor- 
poration in  writing  that  an  additional  examination 
is  necessary. 

XXIV. 

The  Petitioner  Tucker  has  been  engaged  in  ex- 
amining the  books  and  records  of  the  Clifford  0. 
Boren  Contracting  Co.,   Inc.,  Avith  respect  to  the 
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tax  liability  of  Delta  M.  Boren  and  Clifford  O. 
Boren  for  the  years  1950  and  1951,  continuously 
since  December  7,  1954. 

As  Additional  Findings  With  Respect  to  the 
Seventh   and    Separate   Defense. 

XXV. 

The  petitioner,  Lloyd  M.  Tucker,  is  a  Special 
Agent  of  the  Internal  Revenue  Service,  duly  autho- 
rized and  assigned  to  investigate  the  tax  lialnlity 
of  the  respondents,  and  has  reasonable  grounds  to 
believe  that  the  tax  returns  filed  by  the  respondents 
for  1950  and  1951  are  not  correct,  and  that  in  con- 
sequence the  respondents  have  additional  liabilities 
with  respect  to  civil  fraud  and  may  be  liable  under 
the  criminal  laws  of  the  United  States  for  filing 
false  or  fraudulent  returns.   [69] 

As  Additional  Findings  With  Respect  to  the 
Eighth  and  Separate  Defense. 

XXVI. 

The  books,  records  and  papers  of  the  Clifford  O. 
Boren  Contracting  Company,  Inc.,  for  the  period 
July  1,  1951  to  December  31,  1951,  demanded  in 
summonses  to-wit:  General  Journal,  Cash  Journal, 
General  Ledger,  Payroll  Records  and  Payroll 
Checks  bearing  the  endorsement  of  any  of  the  fol- 
lowing persons:  Clifford  O.  Boren,  Delta  M.  Boren, 
Marjorie  H.  Bell,  Betty  K.  McCarthy,  and  the 
Clifford  0.  Boren  Contracting  Co.,  Inc.,  are  ma- 
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terial  and  relevant  to  the  matter  of  the  income  tax 
liability  of  Clifford  O.  Boren  and  Delta  M.  Boren 
for  the  calendar  year  1951. 

XXVII. 

Respondents  having  failed  to  sustain  any  of  their 
separate  defenses,  and  from  the  foregoing  findings, 
the  Court  concludes  as  follows: 

Conclusions  of  Law 
I. 

The  Court  has  jurisdiction  of  this  action  and  of 
the  parties  hereto. 

II. 

The  petitioner  is  duly  authorized  to  conduct  and 
is  conducting  a  continuing  investigation  into  the 
tax  liability  of  Delta  M.  Boren  and  Clifford  O. 
Boren  with  respect  to  the  taxable  years  1950  and 
1951,  and  in  connection  therewith  is  entitled  to 
examine  the  books,  records,  papers,  and  other  docu- 
ments specified  by  him  in  the  summonses  issued 
under  the  Internal  Revenue  laws  by  authority  of 
the  Secretary  of  the  Treasury  or  his  delegate,  to 
the  respondents. 

III. 

The  respondents  Delta  M.  Boren,  Vice-President, 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  Clifford 
O.  Boren,  President,  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  in  their  capacities  as  officers  of  said  cor- 
poration, have  custody  and  control  of  the  books, 
records,  papers  and  other  documents  sought  to  be 
examined  by  the  petitioner,  and  each  of  them  did 
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willfully  and  knowingly  refuse  and  neglect  to  obey 
the  summonses  served  upon  them,  in  that  said 
respondents  did  appear  at  the  time  and  place  set 
forth  in  the  summonses  but  refused  to  produce  the 
books,  [70]  records,  papers  and  payroll  records, 
etc.  demanded. 

IV. 
The  petitioner  Tucker  has  reasonable  cause  to 
believe  that  the  respondents  Delta  M.  Boren  and 
Clifford  O.  'Boren  may  have  filed  false  or  fraudu- 
lent returns  of  income  taxes  for  the  years  1950  and 
1951,  with  intent  to  evade  the  taxes  or  may  have 
willfully  attempted  to  defeat  or  evade  the  taxes 
imposed  by  the  Internal  Revenue  Code. 

V. 

Petitioner  Tucker  has  reasonable  cause  to  be- 
lieve that  certain  payroll  records  and  checks  of  the 
Clifford  O.  Boren  Contracting  Company,  Inc.  were 
falsified  or  forged,  and  that  either  Delta  M.  Boren 
or  Clifford  O.  Boren,  or  both  of  them,  may  have 
received  the  use  and  benefit  of  the  amounts  pur- 
portedly paid  by  the  corporation  to  employees  and 
may  have  failed  to  include  said  amounts  in  their 
own  income   tax  returns. 

VI. 

Petitioner  Tucker  is  entitled  to  examine  the 
books,  records,  papers  and  x^ayroll  checks  of  the 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  set  forth 
in  the  summonses  issued  by  him,  and  to  photograph 
or  photostat  the  books,  records,  papers,  and  payroll 
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checks,    and    any   portion   thereof   that   he    deems 
necesssary  and  proper. 

VII. 

Respondents  having  failed  to  sustain  any  of  their 
separate  defenses,  the  petitioner  is  entitled  to  the 
entry  of  an  order  of  this  Court  directing  the  re- 
spondents Clifford  O.  Boren,  President,  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  and  Delta  M. 
Boren,  Vice  President,  Clifford  O.  Boren  Contract- 
ing Co.,  Inc.,  to  appear  before  him  and  produce 
the  following  records:  General  Journal,  Cash  Jour- 
nal, General  Ledger,  Payroll  Records  and  Payroll 
Checks  bearing  the  endorsement  of  any  of  the  fol- 
lowing named  persons:  Clifford  O.  Boren,  Delta 
M.  Boren,  Marjorie  H.  Bell,  Betty  K.  McCarthy, 
and  the  Clifford  O.  Boren  Contracting  Company, 
Inc.,  for  the  period  from  July  1,  1951  to  December 
31,  1951,  on  Thursday,  December  8,  1955,  at  10 
o'clock  a.m.  at  3755  Sixth  Avenue,  San  Diego,  Cali- 
fornia ;  and  in  the  event  of  their  failure  so  to  com- 
ply, they  are  ordered  to  be  and  appear  before  this 
Court  at  10  o'clock  a.m.  Tuesday,  December  13, 
1955,  in  the  Southern  Division  at  San  Diego,  Cali- 
fornia, [71]  to  show  cause  why  they  and  each  of 
them  should  not  be  held  in  civil  contempt  for  fail- 
ure so  to  comply. 

Dated  this  7th  day  of  December,  1955. 

/s/  WM.  C.  MATHES 

United  States  District  Judge 
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ORDER 

It  is  hereby  ordered,  adjudged,  and  decreed  that 
respondents,  Clifford  O.  Boren,  President,  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  and  Delta  M.  Bor- 
en, Vice  President,  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  and  the  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  appear  before  Special  Agent  Lloyd  M. 
Tucker  on  Thursday,  December  8,  1955,  at  10 
o'clock  a.m.,  at  3755  Sixth  Avenue,  San  Diego,  Cali- 
fornia, and  produce,  for  examination,  copying  and 
photostating,  the  records  called  for  in  the  sum- 
monses attached  to  the  petition  herein  and  hereto- 
fore served  upon  them,  and  then  and  there  give 
testimony  with  respect  thereto  as  required  by  the 
summonses,  and  in  the  event  they  fail  so  to  do,  or  to 
give  the  testimony  so  required  at  that  time,  they 
are  to  be  and  appear  before  this  Court  on  Decem- 
ber 13, 1955,  at  10  o'clock  a.m.  in  the  Southern  Divi- 
sion, at  San  Diego,  and  then  and  there  show  cause, 
if  any  they  have,  why  they  and  each  of  them  should 
not  be  held  in  civil  contempt  of  this  Court  and 
penalties  assessed  accordingly. 

Dated  this  7th  day  of  December,  1955. 

/s/  WM.  C.  MATHES 

United  States  District  Judge 

Approved  as  to  form  this  6th  day  of  December, 
1955,  pursuant  to  Local  Rule  7(a). 

TORRANCE  &  WANSLEY 
/s/  By  JOHN  A.  BRANT  [72] 

[Endorsed] :     Filed  December  7,   1955. 


64  Clifford  0.  Boren,  et  al..  vs. 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  WRIT  OF  SUPERSEDEAS 
PENDING  APPEAL 

To:  Lloyd  M.  Tucker,  and  Laughlin  E.  Waters, 
United  States  Attorney,  and  Edward  R.  Mc- 
Hale,  Assistant  United  States  Attorney,  his 
attorneys : 

Please  Take  Notice  that  on  Wednesday,  the  7th 
day  of  December,  1955,  at  2:00  o'clock  p.m.,  or  as 
soon  thereafter  as  counsel  can  be  heard,  respond- 
ents, and  each  of  them,  will  move  the  above-entitled 
Court  for  a  stay  of  the  judgment  made  and  entered 
in  the  above-entitled  action  pending  the  appeal  of 
said  judgment  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  to  fix  and  deter- 
mine the  amount  of  a  supersedeas  bond  to  be  filed 
by  the  respondents  for  the  satisfaction  of  the  costs 
and  damages  for  delay,  if  for  any  reason  the  appeal 
is  dismissed  or  if  the  judgment  is  affirmed,  and  to 
satisfy  in  full  such  costs  and  damages  as  said  Court 
of  Appeals  may  award. 

Said  motion  will  be  made  on  the  ground  that  un- 
less said  judgment  is  stayed  pending  appeal  re- 
spondents' appeal  therefrom  would  be  ineffective 
and  respondents  would  be  irreparably  damaged. 

Said  motion  will  be  based  upon  this  notice  of 
motion,  the  records  and  files  in  this  action,  and  the 
Memorandum  of  Points  and  Authorities  attached 
hereto. 
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Dated:  December  7,  1955. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT, 

Attorney  for  Respondents  [74] 

[Endorsed] :   Filed  December  7,  1955. 
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MINUTES  OF  THE  COURT 

Date:  Dec.  1,  1955,  at  Los  Angeles,  Calif. 

Present:  Hon.  AVm.  C.  Mathes,  District  Judge; 
Deputy  Clerk:  P.  D.  Hooser;  Reporter:  Don  P. 
Cram;  Counsel  for  Petitioner:  E.  R.  McHale; 
Counsel  for  Respondents:  John  A.  Brant. 

Proceedings:  Attorney  Brant  states  respondents 
intend  to  file  notice  of  appeal  and  moves  for  a  stay 
of  execution  pending  appeal  of  order  filed  this  date. 

Attorney  McHale  opposes  motion  on  grounds  it  is 
not  a  final  and  aiopealable  order. 

Attorney  Brant  makes  a  further  statement  in 
support  of  motion. 

Court  makes  a  statement. 

Motion  for  staj^  as  to  existing  order  is  denied; 
Attorney  McHale  to  prepare  and  settle  in  three 
days  order  denying. 

JOHN  A.  CHILDRESS, 

Clerk  [76] 


66  Clifford  0,  Boren,  et  al..  vs. 

[Title  of  District  Court  and  Cause.] 

ORDER 

Respondents'  Motion  to  Vacate  the  Order  to 
Show  Cause  issued  out  of  this  Court  on  September 
19,  1955,  came  on  regularly  for  hearing  on  Decem- 
ber 5,  1955,  Laughlin  E.  Waters,  United  States  At- 
torney, and  Edward  R.  McHale,  Assistant  United 
States  Attorney,  appearing  for  petitioner,  and  John 
A.  Brant,  api)earing  for  respondents,  and  the  Court 
after  considering  the  petition  on  file  herein,  and  the 
arguments  of  counsel,  and  good  cause  appearing 
therefor, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  portions  of  said  Orders  to  Show  Cause 
which  require  the  respondents,  and  each  of  them,  to 
show  cause,  if  any  there  be,  why  an  attachment 
should  not  issue  against  the  respondents  as  for  a 
contempt,  are  vacated  and  set  aside.  The  remaining 
portions  of  said  Orders  to  Show  Cause  shall  remain 
in  effect. 

Done  in  Open  Court  December  5,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge  [77] 

Approved  as  to  form: 

Laughlin  E.  Waters,  United  States  Attorney 
Edward  R.  McHale,  Asst.  U.  S.  Attorney 

/s/  Edward  R.  McHale, 

Attorneys  for  Petitioner  [78] 

[Endorsed]  :    Filed  December  7,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  STAY  OF  JUDGMENT 
AND  WRIT  OF  SUPERSEDEAS 

The  above  matter  came  on  for  hearing  on  Wed- 
nesday, December  7,  1955,  at  2:00  o'clock  p.m.,  be- 
fore the  Court,  the  Honorable  Wm.  C.  Mathes, 
United  States  District  Judge  presiding,  the  parties 
represented  by  their  respective  counsel  of  record, 
John  A.  Brant  for  the  respondents  and  movants, 
and  Laughlin  E.  Waters,  United  States  Attorney, 
and  Edward  R.  McHale,  Assistant  United  States 
Attorney,  Chief,  Tax  Division,  attorneys  for  Lloyd 
M.  Tucker,  on  the  motions  of  respondents  for  a  stay 
of  judgment  made  and  entered  in  this  action,  and 
to  fix  and  determine  the  amount  of  a  supersedeas 
bond  to  be  filed  by  respondents,  and  the  Court  hav- 
ing considered  the  file,  the  arguments  of  the  parties, 
and  it  appearing  to  the  Court  that  [79]  the  order 
made  and  filed  the  7th  day  of  December,  1955,  with 
respect  to  which  movants  intend  to  file  a  notice  of 
appeal  is  not  a  final  and  appealable  order,  now 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  motion  of  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  Clifford  O.  Boren  and  Delta  M.  Boren  for 
a  stay  of  judgment  made  and  filed  this  day,  and  for 
stay  of  execution  of  such  judgment,  and  to  fix  and 
determine  the  amount  of  a  supersedeas  bond  on 
appeal  be,  and  is,  denied. 

Done  in  Open  Court  December  7,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge 
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Approved,  as  to   Form  pursuant  to  Local  Rule 
7(a)  this  8th  day  of  December,  1955. 

TORRANCE  A.  WANSLEY, 
/s/  By   JOHN  A.  BRANT  [80] 

Acknowledgment  of  Service  attached.  [81] 

[Endorsed] :  Lodged  December  9,  1955.  Filed  De- 
cember 12,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  CLIFFORD  O.  BOREN  AND 
DELTA  M.  BOREN 

United  States  District  Court, 
Southern  District  of  California — ss. 

Clifford  O.  Boren  and  Delta  M.  Boren,  each  being 
first  duly  sworn,  depose  and  say: 

In  response  to  the  order  of  the  above-entitled 
Court  made  and  entered  December  7,  1955,  Clifford 
O.  Boren  President,  Clifford  O.  Boren  Contracting 
Co.,  Inc.;  Delta  M.  Boren,  Vice-President,  Clifford 
O.  Boren  Contracting  Co.,  Inc.;  and  Clifford  O. 
Boren  Contracting  Co.,  Inc.,  and  each  of  them,  re- 
spondents, appeared  before  Special  Agent  Lloyd  M. 
Tucker  on  Thursday,  December  8,  1955  at  10:00 
o'clock,  a.m.,  at  3755  Sixth  Avenue,  San  Diego,  Cali- 
fornia, and  produced  the  records  called  for  in  the 
summons  attached  to  the  petition  herein,  and  then 
and  there  gave  testimony  with  respect  thereto  as  re- 
quired by  the  smnmonses.  [82] 
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Respondents,  and  each  of  them,  respectfully  de- 
clined, on  advice  of  counsel,  to  permit  the  examina- 
tion, copying,  or  photostating,  of  the  records  so 
produced. 

Respondents  intend  to  appeal  the  order  made  and 
entered  by  this  Court  December  7,  1955  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. Respondents  were  advised  by  their  counsel  that 
this  Court  had  determined  that  said  order  was  not 
a  final  and  appealable  order.  Respondents  w^re  also 
ad\dsed  that  for  an  eifective  appeal  to  be  taken  a 
final  order,  adjudging  respondents  in  civil  contempt 
of  this  Court  would  have  to  be  made. 

The  sole  reason  for  respondents'  refusal  to  per- 
mit the  examination,  copying,  and  photostating  said 
records  is  to  enable  them  to  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

/s/  CLIFFORD  O.  BOREN 
/s/  DELTA  M.  BOREN 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  December,  1955. 

[Seal]  /s/  MARY  JOAN  TRUEBLOOD, 

Notary  Public  in  and  for  said  County  of  San  Diego, 
State  of  California.  [83] 

[Endorsed] :    Filed  December  12,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date :  Dec.  13,  1955,  at  San  Diego,  Calif. 

Present:  Hon.  Wm.  C.  Mathes,  District  Judge; 
Deputy  Clerk:  P.  D.  Hooser;  Reporter,  Don  P. 
Cram;  Counsel  for  Plaintiff:  E.  R.  McHale;  Coun- 
sel for  Defendants:  John  A.  Brant. 

Proceedings :  For  hearing  on  order  to  Clifford  O. 
Boren  and  Delta  M.  Boren  to  appear  and  show 
cause  why  they  should  not  be  held  in  civil  contempt 
for  failure  to  comply  with  order  entered  Dec.  5, 
1955. 

Attorney  McHale  states  that  respondents  ap- 
peared and  testified,  but  did  not  produce  the  things 
they  were  required  to  produce,  and  refused  so  to  do. 

Transcript  of  proceedings  of  Dec.  8,  1955,  is  filed 
as  Gov't  Ex.  1  in  this  hearing. 

Court  Orders  that  the  respondents  appear  here 
at  2  o'clock  this  afternoon,  petitioner  will  appear 
also,  and  that  respondents  bring  with  them  the 
records  called  for  in  the  summonses,  and  then  de- 
liver to  petitioner  for  examination,  copying,  photo- 
graphing, or  i^hotostating  the  records  in  question. 

At  2  p.m.  Court  inquires  of  respondents  if  they 
have  the  records  described  in  the  summons,  and  re- 
spondents state  they  have. 

Court  Orders  that  respondents  now  deliver  those 
records  into  the  custody  of  the  Clerk  for  examina- 
tion, copying,  photographing,  or  photostating. 

Respondent   Clifford   O.   Boren  and  Respondent 
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Delta  M.  Boren  both  decline  to  obey  the  Court's 
order  upon  grounds  previously  stated. 

Court  Orders  Respondent  Clifford  O.  Boren  and 
Respondent  Delta  M.  Boren  into  the  custody  of  the 
U.  S.  Marshal  to  be  by  him  imprisoned  in  a  jail 
type  institution  until  the  affirmative  order  of  this 
Court  is  obeyed. 

Court  also  Finds  the  corporation  guilty  of  con- 
tempt and  assesses  a  fine  of  $110  to  be  paid  to  the 
Clerk,  and  by  the  Clerk  paid  to  the  U.  S.  Gov't. 

Counsel  for  Gov't  will  prepare  formal  order  and 
submit  it  today. 

Attorney  Brant  moves  for  a  stay  of  execution 
and  to  fix  a  cash  deposit  in  lieu  of  supersedeas  and 
requests  that  such  deposit  be  in  the  amount  of 
$1,000. 

Court  states  it  will  grant  motion  for  stay  of  ex- 
ecution pending  appeal  and  fix  bond  in  the  amount 
of  $1,000,  upon  condition  that  the  records  here  in 
court  be  delivered  into  the  custody  of  the  Clerk 
under  seal  and  that  the  Clerk  keej)  them  under  seal 
pending  further  order  of  the  Court. 

Attorney  Brant  delivers  to  the  Clerk  General 
Journal,  nine  sheets,  marked  for  ident.,  as  Re- 
spondents' Exhibit  A;  Cash  Journal,  marked  for 
ident.,  as  Exhibit  B;  and  General  Ledger,  marked 
for  ident.,  as  Respondents'  Exhibit  C ;  Payroll  Rec- 
ords, two  sets,  marked  as  Exhibit  D;  and  120 
Checks,  cancelled,  marked  as  Exhibit  E. 

Cash  deposit  in  lieu  of  supersedeas  bond  is  ap- 
proved by  the  Court  and  filed,  not  only  as  a  super- 
sedeas bond,  but  as  bond  pending  appeal. 
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Notice  of  appeal  is  presented  for  filing.  Cashier's 
Check  in  the  amount  of  $1,000  is  received  by  the 
Clerk  from  Attorney  Brant. 

Court  Orders  respondents  released  on  bail  pend- 
ing appeal  and  may  remain  on  bail  pending  appeal. 

JOHN  A.  CHILDRESS, 

Clerk 


[Title  of  District  Court  and  Cause.] 

CASH  DEPOSIT  IN  LIEU  OF  SUPERSEDEAS 

BOND 

The  respondents,  having  filed  Notice  of  Appeal 
on  the  judgment  of  this  Court  made  and  entered  on 
the  13th  day  of  December,  1955,  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  here- 
with deposit  with  the  Clerk  of  this  Court  the  sum 
of  One  Thousand  Dollars  ($1,000.00),  subject  to  the 
orders  of  the  Court,  as  security  that  respondents, 
and  each  of  them,  shall  prosecute  and  appeal  to 
effect  and  shall  satisfy  the  judgTuent  in  full,  to- 
gether with  costs,  interest  and  damages  for  delay,  if 
for  any  reason  the  appeal  is  dismissed  or  if  the 
judgment  is  affirmed,  or  shall  satisfy  in  full  such 
modification  of  the  judgment  and  such  costs,  inter- 
est and  damages  as  the  said  Court  of  Appeals  may 
adjudge  and  award. 

The  sum  so  deposited  is  the  property  of  the  re- 
spondent Clifford  O.  Boren  Contracting  Co.,  Inc.,  a 
California  corporation. 
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The  sum  so  deposited  is  hereby  made  subject  to 
the  provisions  of  Rule  [84]  8(e)  of  the  Local  Rules 
of  the  United  District  Court,  Southern  Division. 

/s/  JOHN  A.  BRANT, 

Attorney  for  Respondents 

United  States  District  Court, 
Southern  District  of  California — ss. 

On  December  13,  1955,  before  me,  the  under- 
signed, a  Notary  Public  in  and  for  said  County  and 
State,  personally  appeared  John  A.  Brant,  known 
to  me  to  l)e  the  person  whose  name  is  subscribed 
to  the  within  instrument  and  acknowledged  that  he 
executed  the  same. 

Witness  my  hand  and  official  seal. 

[Seal]  /s/  MARY  JOAN  TRUEBLOOD, 

Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

/s/  JOHN  A.  BRANT 

I  hereby  approve  the  foregoing. 

Dated  this  13th  day  of  December,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge  [85] 

[Endorsed] :   Filed  December  13,  1955. 


74  Clifford  O.  Boren,  et  al..  vs. 

[Title  of  District  Court  and  Cause.] 

ORDER 

The  above  matter  came  on  for  hearing  before  the 
Court,  the  Honorable  Wm.  C.  Mathes,  the  United 
States  District  Judge,  presiding,  without  a  jury,  at 
10:00  o'clock  am.,  December  13,  1955,  the  petitioner 
represented  by  his  counsel,  Laughlin  E.  Waters, 
United  States  Attorney,  and  Edward  R.  McHale, 
Assistant  United  States  Attorney,  Chief,  Tax  Div- 
ision, and  the  resjjondents  represented  by  their 
counsel,  Torrance  &  Wansley  and  John  A.  Brant, 
pursuant  to  the  order  of  Court  of  December  7, 
1955,  and  it  appearing  to  the  satisfaction  of  the 
Court  that  the  respondents,  and  each  of  them,  did 
appear  before  the  petitioner  at  the  time  and  place 
specified,  on  December  8,  1955,  and  testify,  and 
bring  with  them  the  records  called  for  in  the  smn- 
monses  heretofore  served  on  them  and  attached  to 
the  petition  herein,  but  did  then  and  there  fail  and 
refuse  to  produce  for  examination,  copying,  and 
photostating  or  photographing  said  records,  by  peti- 
tioner, now 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  respondents,  Clifford  O.  Boren  Contract- 
ing Co.,  Inc. ;  Clifford  O.  Boren,  President,  Clifford 
O.  Boren  Contracting  Co.,  Inc.;  and  Delta  M. 
Boren,  Vice-President,  Clifford  O.  Boren  Contract- 
ing Co.,  Inc. ;  and  each  of  them,  appear  before  this 
Court  at  2:00  o'clock  p.m.,  December  13,  1955,  and 
produce  for  examination,  copying,  and  photostating 
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or  photographing,  the  records  called  for  in  the  sum- 
monses attached  to  petition  herein  and  heretofore 
served  upon  them. 

Dated:   December  13,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge 

Approved  as  to  Form  pursuant  to  Local  Rule 
7(a)  this  13th  day  of  December,  1955. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT 

[Endorsed] :   Filed  December  13,  1955.  Judgment 
Docketed  and  Entered  December  15,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER   GRANTINO  IN   PART  AND   DENY- 
ING IN  PART  MOTION  TO  STRIKE 

On  Monday,  December  5,  1955,  at  2  p.m.,  the 
above  matter  came  on  for  hearing  on  the  orders  to 
show  cause  issued  to  respondents,  the  petitioner 
moved  to  strike  from  the  Answer  to  Petition  for 
Orders  of  Attaclmient  of  Person  for  Civil  Contempt 
filed  November  10,  1955,  the  separate  defenses  num- 
bered Second  to  Ninth,  inclusive,  and  the  Court, 
having  considered  the  arguments  of  counsel,  plead- 
ings and  memoranda  on  file,  and  good  cause  appear- 
ing therefor, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  petitioner's  motion  to  strike  from  the  answer 
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the  Second  and  Ninth  separate  defenses  may  be 
and  is  granted  and  his  motion  to  strike  the  other 
separate  defenses,  Third  to  Eighth,  inclusive,  may 
be  and  is  denied. 

Done  in  open  Court,  December  5,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge  [86] 

Approved  as  to  Form  pursuant  to  Local  Rule 
7(a)  this  30th  day  of  December,  1955. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT  [87] 

[Endorsed] :   Filed  January  4,  1956. 


In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Southern  Division 

No.  1780-SD— Civil 

LLOYD  M.  TUCKER,  Special  Agent,  Internal 
Revenue  Service,  Petitioner, 

vs. 

CLIFFORD    O.    BOREN    CONTRACTING    CO., 

INC.,  etc.,  et  al..  Respondents. 

JUDGMENT  OF  CIVIL  CONTEMPT  AND  OR- 
DER COMMITTING  RESPONDENTS  TO 
CUSTODY 

This  matter  came  on  regularly  for  hearing  before 
the  Court,   sitting  without  a  jury,  the  Honorable 
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Wm.  C.  Matlies,  United  States  District  Judge,  pre- 
siding, at  2:00  o'clock  p.m.,  December  13,  1955,  the 
petitioner  represented  by  his  counsel,  Laughlin  E. 
Waters,  United  States  Attorney,  and  Edward  R. 
McIIale,  Assistant  United  States  Attorney,  Chief, 
Tax  Division,  and  the  respondents  represented  by 
their  counsel,  Torrance  &  Wansley  and  John  A. 
Brant,  Esquire,  and  it  appearing  that  said  re- 
spondents and  each  of  them,  pursuant  to  order  of 
Court,  brought  with  them  to  Court  the  records  called 
for  in  the  siunmonses  attached  to  the  petition  herein 
and  heretofore  served  upon  them,  but  in  open  court 
failed  and  refused  to  obey  the  order  of  Court  com- 
manding them  to  produce  said  records  for  exam- 
ination, copying,  and  photostating  or  photographing 
by  petitioner. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed:   [88] 

I. 

That  respondents,  Clifford  O.  Boren,  President, 
Clifford  O.  Boren  Contracting  Co.,  Inc.;  Delta  M. 
Boren,  Vice-President,  Clifford  O.  Boren  Contract- 
ing Co.,  Inc.;  Clifford  O.  Boren  Contracting  Co., 
Inc. ;  and  each  of  them,  are  in  civil  contempt  of  this 
Court  for  failing  and  refusing  to  produce  for  ex- 
amination, copying,  photostating  or  photographing 
by  petitioner  the  records  called  for  in  the  sum- 
monses attached  to  the  petition  herein  and  hereto- 
fore served  upon  them,  to-wit:  General  Journal, 
Cash  Journal,  General  Ledger,  Payroll  Records  and 
Payroll  Checks  bearing  the  endorsement  of  any  of 
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the  following  named  persons:  Clifford  O.  Boren, 
Delta  M.  Boren,  Marjorie  H.  Bell,  Betty  K.  Mc- 
Carthy, and  the  Clifford  O.  Boren  Contracting  Com- 
pany, Inc.,  for  the  period  from  July  1,  1951,  to  De- 
cember 31,  1951. 

II. 
That  respondents,  Clifford  O.  Boren,  President, 
Clifford  p.  Boren  Contracting  Co.,  Inc.;  and  Delta 
M.  Boren,  Vice-President,  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.;  and  each  of  them,  be  and  are 
committed  to  the  custody  of  the  United  States  Mar- 
shal to  be  imprisoned  in  a  jail  type  institution  until 
the  order  of  this  Court  is  obeyed,  and  there  to  re- 
main until  they  make  known  to  the  Court  their  will- 
ingness to  obey  the  Court's  orders  and  until  they 
affirmatively  comply  with  the  orders  of  the  Court. 

III. 

That  the  Clifford  O.  Boren  Contracting  Co.,  Inc. 
be  assessed  a  compensatory  fine  of  $110.00  to  be  paid 
to  the  Clerk  of  the  Court  and  by  him  paid  to  the 
United  States  of  America. 

IV. 

That  petitioner  have  judgment  for  his  costs  by 

him  expended  in  the  smii  of  $ ,  to  be  taxed 

hy  the  Clerk  of  this  Court. 

Dated:  December  13,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge  [89] 
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Approved  as  to  Form  pursuant  to  Local  Rule 
7(a)  this  13th  day  of  December,  1955. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT  [90] 

[Endorsed] :  Filed  December  13,  1955.  Judgment 
Docketed  and  Entered  December  15,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  SUPERSEDEAS 

On  this  13th  day  of  December,  1955,  the  parties 
hereto  represented  by  their  respective  counsel  of 
record,  John  A.  Brant  for  respondents  and  mov- 
ants, and  Laughlin  E.  Waters,  United  States  At- 
torney, and  Edward  R.  McHale,  Assistant  United 
States  Attorney,  Chief,  Tax  Division,  attorneys  for 
Lloyd  M.  Tucker,  and 

On  motion  of  respondents,  and  each  of  them,  for 
a  stay  pending  respondents'  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
of  respondent  Clifford  O.  Boren  and  Delta  M. 
Boren  for  admission  to  bail,  and  it  appearing  to  the 
Court  that  respondents  have  prepared  a  Notice  of 
Appeal  and  desire  to  appeal  the  decision  of  the 
Court  herein; 

Now  therefore,  good  cause  appearing, 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
execution  of  and  any  proceedings  to  enforce  the 
judgment  made  and  entered  herein  on  December  13, 
1955,  be  stayed  pending  the  determination  of  re- 
spondents' appeal  from  such   [91]   judgment,   and 
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respondents  Clifford  O.  Boren  and  Delta  M.  Boren 
are  admitted  to  Bail  pending  such  determination; 
provided  that  respondents  deposit  with  the  Clerk 
of  the  Court  cash  in  the  total  amoimt  of  $1,000.00, 
with  a  Deposit  Statement  to  be  approved  by  this 
Court  conditioned  in  accordance  with  Rule  73(d) 
of  the  Federal  Rules  of  Ci^il  Procedure,  and  that 
said  deposit  be  made  subject  to  the  provisions  of 
Rule  8(c)  of  the  Local  Rules  of  the  United  States 
District  Court,  Southern  Division.  When  so  de- 
posited the  same  shall  stand  accepted  in  the  place 
of  a  supersedeas  bond  in  that  amount  and  operate 
to  supersede  the  execution  of  the  judgment  entered 
in  this  action  pending  the  final  disposition  of  the 
respondents'  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  shall  be  security 
for  the  admission  of  respondents  Clifford  O.  Boren 
and  Delta  M.  Boren  to  bail,  and  security  for  the  fine 
assessed  against  Clifford  O.  Boren  Contracting  Co., 
Inc. 

It  is  further  ordered  that  the  books  and  records 
specified  in  the  summons  be,  and  are  hereby,  im- 
pounded, under  seal,  with  the  Clerk  of  this  Court. 

Dated:   December  13,  1955. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge 

Approved  as  to  Form  this  13th  day  of  December, 
1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 
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EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney 
/s/  By   EDWARD  R.  McHALE, 

Attorneys  for  Petitioner 
TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT, 

Attorneys  for  Respondents  [92] 

[Endorsed] :    Filed  December  13,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Clifford  O.  Boren, 
Delta  M.  Boren  and  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  and  each  of  them,  respondents  above 
named,  hereby  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  Final  Judg- 
ment entered  in  this  action  on  December  13,  1955, 
adjudging  respondents,  and  each  of  them,  in  con- 
tempt of  the  Court. 

Dated:    December  13,  1955. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT, 

Attorney  for  Respondents  [93] 

[Endorsed] :    Filed  December  16,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  99,  inclusive,  contain  the  original 

Petition  for  Orders  of  Attachment,  etc.; 

Order  to  Show  Cause  re  Clifford  O.  Boren; 

Order  to  Show  Cause  re  Delta  M.  Boren; 

Affidavit  of  Lloyd  M.  Tucker  (filed  in  Case  No. 
1774-SD)  ; 

Motion  to  Vacate  Order  to  Show  Cause; 

Memo  in  Opposition  to  Respondents'  Motion  to 
Vacate  OSC; 

Answer  to  Petition  for  Orders  of  Attachment, 
etc.; 

Affidavit  of  Lloyd  M.  Tucker; 

Brief  in  Opposition  to  Petition; 

Memo  in  Support  of  Orders  to  Show  Cause,  etc.; 

Affidavit  of  John  A.  Brant; 

Findings  of  Fact  and  Conclusions  of  Law; 

Motion  for  Writ  of  Supersedeas  Pending  Ap- 
peal; 

Order ; 

Order  Denying  stay  of  Judgment  and  Writ  of 
Supersedeas ; 

Affidavit  of  Clifford  O.  Boren  and  Delta  M. 
Boren ; 

Cash  Deposit  in  Lieu  of  Supersedeas  Bond; 

Order  Granting  in  Part  and  Denying  in  Part 
Motion  to  Strike; 
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Judgment  of  Civil  Contempt  and  Order  Commit- 
ting Respondents  to  Custody; 

Order  Granting  Supersedeas ; 

Notice  of  Appeal; 

Designation  of  Contents  of  Record  on  Appeal; 

Appellee's  Additional  Designation  of  Contents 
of  Record;  and  a  full,  true  and  correct  copy  of  the 
Minutes  of  the  Court  on  December  5,  1955;  Decem- 
ber 7,  1955;  which,  together  with  four  vols,  of  re- 
porter's transcript  of  proceedings  had  on  Monday, 
December  5,  1955;  Wednesday,  December  7,  1955; 
and  Tuesday,  December  13,  1955 ;  and  Government's 
Exhibit  1  and  respondents'  Exhibit  C,  in  the  above- 
entitled  cause,  constitute  the  transcript  of  record  on 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  in  said  cause. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  25th  day  of  January,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  By    CHARLES  E.  JONES, 
Deputy 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Southern  Division 

No.  1780-SD— Civil 

LLOYD  M.  TUCKER,  etc.,  Petitioner, 

vs. 
CLIFFORD    O.   BOREN    CONTRACTING   CO., 
INC.,  et  al..  Respondents. 

TRANSCRIPT  OF  PROCEEDINGS 

(Partial  Transcript) 

San  Diego,  California,  Monday,  Dec.  5,  1955 

Honorable  William  C.  Mathes,  Judge  Presiding. 

Appearances:  For  the  Petitioner:  Laughlin  E. 
Waters,  United  States  Attorney;  by  Edward  R. 
McHale,  Asst.  United  States  Attorney.  For  the  Re- 
spondents: Torrance  &  Wansley,  by  John  A.  Brant, 
Esq.,  625  Broadway,  Suite  1216,  San  Diego,  Cali- 
fornia. [1*] 


*      *      -Sfr      *      * 


The  Clerk:  Case  No.  1774,  Clifford  O.  Boren,  et 
al.  vs.  Lloyd  M.  Tucker. 

Mr.  Brant:  Ready  for  the  plaintiffs  in  that 
action,  your  Honor. 

As  I  understand  it,  that  action  is  to  be  held  in 
abeyance  or  continued  until  after  the  decision  is 
rendered  in  case  No.  1780,  3^oui'  Honor,  wiiich  im- 
mediately follows  that  case  on  the  calendar. 

The  Court:    No,  it  won't  be  because  I  am  going 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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to  dismiss  it  for  want  of  jurisdiction.  The  court 
has  no  jurisdiction  of  an  action  of  that  kind.  There 
is  a  motion  to  dismiss  on  file  in  Case  No.  1774, 
unless  there  is  something  else  to  be  said 

Mr.  Brant:    No,  your  Honor. 

The  Court:  1  will  grant  the  motion  to  dis- 
miss for  lack  of  jurisdiction  over  the  subject  mat- 
ter, and  direct  the  defendant  to  prepare  and  settle 
under  Local  Rule  7  within  five  days  judgment  of 
dismissal, 

Mr.  McHale:    Very  well,  your  Honor. 

The  Court:    for  lack  of  jurisdiction  over  the 

subject  matter.  And  the  judgment  will  not  consti- 
tute an  adjudication  on  the  merits,  and  will  so 
show.  [2] 

The  Clerk:  Case  No.  1780,  Lloyd  M.  Tucker  vs. 
Clifford  O.  Boren  Contracting  Company,  Inc.,  et  al. 

Mr.  McHale:  Ready  for  the  petitioner  Tucker, 
your  Honor. 

Mr.  Brant:  Ready  for  all  three  respondents, 
your  Honor. 

The  Court:     Very  well.  You  may  proceed. 

Does  that  complete  the  call,  Mr.  Clerk'? 

The   Clerk:     Yes,   your  Honor. 

Mr.  Brant:  If  the  court  please,  I  would  like 
to  make  a  short  statement  before  we  get  into  this 
matter. 

The  Court:     You  may. 

Mr.  Brant:  Your  Honor,  my  name  is  John  A. 
Brant  and  I  have  represented  the  respondents  in 
this  action  from  its  commencement  until  now.  On 
last  Friday  I  received  an  affidavit  and  a  memoran- 
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dum  in  support  of  the  petition.  Thereupon  it  be- 
came necessary  for  me,  as  one  of  the  attorneys,  to 
file  an  affidavit  in  this  case,  which  I  have  done,  and 
it  was  filed  in  this  case  this  morning. 

The  affidavit  relates  to  more  than  formal  matters, 
and  I  feel  it  is  incumbent  upon  me  at  this  point, 
and  I  also  feel  I  have  the  ethical  obligation  to  re- 
quest the  court's  permission  to  withdraw  as  attor- 
ney in  this  case  since  I  have  filed  this  affidavit  and 
since  it  may  become  necessary,  if  the  court  so  de- 
sires, for  me  to  testify  in  this  case.  And  I  feel  that 
unless  both  court  and  counsel  agree  to  my  con- 
tinuance as  attorney  in  this  case  my  request  should 
be  granted,  your  Honor.  [3] 

Mr.  McHale:  I  take  it  this  is  Mr.  Brant,  your- 
self, withdrawing  as  counsel  *? 

Mr.  Brant:     That  is  correct. 

Mr.  McHale:  The  firm  of  Torrance  &  Wansley 
has  filed  an  appearance,  your  Honor. 

The  Court:  Are  the  matters  in  Mr.  Brant's  affi- 
davit of  a  sufficiently  controversial  nature  to 

Mr.  McHale:  I  think  they  are,  your  Honor.  I 
don't  think  they  are  material  to  the  pleadings,  but 
I  think  if  the  court  goes  into  them  they  are  con- 
troversial. Of  course,  I  don't  care  one  way  or  the 
other,  as  far  as  that  is  concerned.  But  I  think  they 
would  be  controverted,  parts  of  them. 

The  Court :  Of  course,  your  move  is  very  approp- 
riate and  highly  ethical,  Mr.  Brant,  but  in  view  of 
the  Government's  attitude  it  would  be  just  a  ques- 
tion of  about  how  you  feel  about  it.  It  isn't  as  if 
there  were  a  jury  here. 
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Mr.  Brant:  I  have  this  morning  briefed  Mr. 
Albert  Strang,  who  is  an  associate  in  our  office,  on 
the  case.  I  do  feel  that  the  respondents  here  in 
this  case,  because  of  my  greater  familiarity  with 
the  matters,  would  be  greater  represented  if  I  con- 
tinued in  the  case.  But  I  find  my  ethical  position 
rather  difficult.  I  would  hestitate  to  stand  here  be- 
fore this  court  and  argue  the  truth  or  falsity  of  my 
own  testimony.   [4] 

The  Court:  The  Government  deems  the  matters 
immaterial  to  the  issues,  so  I  would  say  it  would 
be  entirely  up  to  you,  just  how  you  feel  about  it. 

Mr.  Brant:  I  do  feel  my  clients  would  be  better 
represented,  because  of  the  fact  that  Mr.  Strang 
has  only  been  able  to  spend  a  very  few  hours  with 
the  case,  if  I  were  permitted  to  continue  as  counsel. 

The  Court:  If  you  feel  like  continuing,  you  may 
do  so. 

Mr.  Brant:     Thank  you,  your  Honor,  I  shall. 

The  Court:     Very  well. 

Mr.  Brant:  I  understand  the  first  matter  is  a 
motion  to  vacate  the  order  to  show  cause,  your 
Honor,  in  which  the  respondents  are  the  moving 
parties. 

The  Court:    Very  well. 

Mr.  Brant:  Is  that  your  understanding,  Mr. 
McHale  ? 

Mr.  McHale:  I  don't  know  if  it  is  the  first  mat- 
ter. I  think  it's  a  question  of  what  the  court  wants 
to  hear  first.  The  orders  to  show  cause  were  issued 
first  by  Judge  Westover  and  continued  over  from 
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time  to  time  until  today.  The  motion  to  vacate  was 
filed  at  a  later  time,  your  Honor. 

The  Court:  The  motion  to  vacate  will  be  taken 
up  first  because  if  it  is  granted  that  disposes  of 
the  matter,  does  it  not.  That  is  a  motion,  in  effect, 
to  discharge  the  order  to  show  cause. 

Mr.  Brant:  That  is  correct,  in  at  least  two  ma- 
terial respects,  your  Honor.   [5] 

The  Court:  I  take  it  it  is  addressed  to  the  suffi- 
ciency of  the  petition  itself. 

Mr.  Brant:     Yes,  sir. 

The  Court:    I  will  hear  that  first. 

Mr.  Brant:  Your  Honor,  the  respondents  have 
moved  to  vacate  the  order  to  show  cause  on  the 
ground  that  the  petition  fails  to  state  a  claim  upon 
which  an  attachment  against  the  respondents,  or 
either  one  of  them,  could  issue  as  for  contempt, 
and  that  it  fails  to  state  a  claim  upon  which  re- 
spondents, or  either  of  them,  could  be  held  in  civil 
contempt. 

The  Court :  Now,  before  you  proceed,  Mr.  Brant, 
these  respondents  are  Clifford  O.  Boren  and  Delta 
M.  Boren — who  is  the  third"? 

Mr.  Brant:  The  Clifford  O.  Boren  Contracting 
Co.,  Inc. 

The  Court:  Are  Clifford  O.  Boren  and  Delta 
M.  Boren  present? 

Mr.  Brant:  Yes,  they  are,  your  Honor.  Will  you 
please  stand? 

(Whereupon  the  two  respondents  stood.) 

The  Court:  Very  well.  They  appear  for  the 
corporation  as  well? 
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Mr.  Brant:    Yes,  your  Honor. 

The  Court:     You  may  proceed. 

Mr.  McHale:  May  I  clarify  one  thing^,  your 
Honor.  The  respondents  are  named  as  such  in  their 
corporate  cai^acities  [6]  in  the  petition  as  Clifford 
O.  Boren,  president  of  the  Clifford  O.  Boren  Con- 
tracting Co.  and  Delta  M.  Boren,  vice  president  of 
the  Clifford  O.  Boren  Contracting  Co. 

The  Court :  Do  they  appear  here  in  those  capaci- 
ties? 

Mr.  Brant:     Yes,  your  Honor,  they  do. 

The  Court:     Very  well. 

Mr.  Brant:  The  order  to  show  cause,  your 
Honor,  in  all  three  of  them  addressed  to  the  indi- 
vidual respondents,  the  two  individual  respondents 
and  the  one  corporate  respondent,  require  that  they 
appear  in  court  at  a  time  and  on  a  date  stated,  and 
to  show  cause,  if  any  there  be,  why  an  attachment 
should  not  issue  against  the  particular  respondent 
as  for  a  contempt,  and  why  the  respondent  should 
not  be  compelled  to  answer  the  petitioner's  ques- 
tions and  produce  books,  records,  paper  and  data 
referred  to  in  said  petition.  And  further  why  each 
of  the  respondents  should  not  be  held  in  civil  con- 
tempt. 

It  is  the  respondents'  position,  your  Honor,  that 
an  action  for  an  attachment,  or  an  action  to  find 
any  one  of  the  respondents  in  civil  contempt  is 
inappropriate  at  this  stage. 

This  case  arises  out  of  three  administrative  sum- 
monses issued  by  the  petitioner  Lloyd  M.  Tucker, 
who  is  an  agent  of  the  Internal  Revenue  Service. 


90  Clifford  O.  Boren,  ct  aJ..  vs. 

It  is  our  position  that  Mr.  Tucker  is  properly  in 
court — can  properly  come  to  court,  rather,  to  seek 
an  order  from  this  court  directing  the  [7]  respond- 
ents to  appear  before  him  and  to  produce  the 
records  for  his  examination.  If  he  obtains  such  an 
order  from  this  court  and  then  if  the  respondents 
fail  to  comply  with  the  court's  order,  not  with  an 
instruction  from  the  petitioner,  but  if  they  fail  to 
comply  with  the  court's  order  then  and  thereafter 
the  petitioner,  Mr.  Tucker,  may  bring  an  action  for 
civil  contempt. 

Now,  this  matter  has  not  been  decided,  your 
Honor,  under  the  present  section  under  which  Mr. 
Tucker  has  issued  these  summonses.  That  is  Section 
7602  of  the  Internal  Revenue  Code  of  1954.  How- 
ever, under  the  code  section  which  immediately  pre- 
ceded Section  7602  it  was  decided  that  the  refusal  to 
comply  with  a  Special  Agent's  suimnons  or  an  In- 
ternal Revenue  Agent's  summons  issued  under  a 
like  code  section  was  not  in  and  of  itself  contemp- 
tuous conduct  and  could  not  be  punished  as  con- 
temptuous conduct;  but  failure  to  comply  merely 
gave  rise  to  the  right  on  the  part  of  the  officer 
issuing  the  suiranons  to  petition  for  an  order  to 
produce. 

Now,  it  was  decided  in  the  case  of  Isidore  Wol- 
rich,  et  al.  vs.  Naboshek,  Gurian  &  Lindenbaum,  a 
1949  case  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  the  citating 
being  84  F.  Supp.  481,  the  court  was  called  upon 
to  consider  the  nature  of  the  powers  which  had 
been  conferred  upon  the  Commissioner  of  Internal 
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Revenue  and  his  agents  by  Section  3614(a)  of  the 
Internal  Revenue  Code  [8]  of  1939,  which  section 
has  been  incorporated  into  Section  7602  of  the 
present  Internal  Revenue  Code.  And  in  that  case 
the  court  stated,  and  my  quotation  will  be  rather 
short,  your  Honor, 

"Unlike  the  Collector  of  Internal  Revenue,  26 
U.S.C.A.,  Sec.  3615,  the  Commissioner  has  now 
power  of  subpoena  in  his  own  right.  He  can  merely 
examine  books  and  records  and  'require'  the  attend- 
ance of  persons  having  knowledge  in  the  premises. 
If  the  party  whose  attendance  is  'required'  fails 
to  attend,  the  Commissioner  may  ask  the  District 
Court  'by  approi^riate  process  to  compel  such  at- 
tendance, testimony,  or  production  of  books,  papers, 
or  other  data'."  Citing  26  U.S.C.A.  Sec.  3633. 

And  then  the  court  continues, 

"A  subpoena,  subpoena  duces  tecum,  or  order  to 
appear  and  produce  is  patently  an  appropriate 
process.  If  it  is  disregarded,  then  contempt  pro- 
ceedings may  ensue.  The  Collector,  however,  does 
not  need  the  aid  of  the  Court  to  compel  attendance 
or  production.  If  a  Collector's  summons  is  disre- 
garded, contempt  proceedings  may  ensue  immedi- 
ately." 

Citing  26  U.S.C.A.  Sec.  3615. 

And  there  is  an  additional  decision  in  accord 
with  that,  "In  the  Matter  of  Albert  Lindley  Lee 
Memorial  Hospital,"  a  [9]  1953  decision.  District 
Court  for  the  Northern  District  of  New  York.  This 
has  no  official  report,  but  it  is  contained  in  the 
Commerce  Clearing  House  works  53-1  USTC,  para- 
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graph  9266.  Now,  that  was  the  District  Court  de- 
cision which  was  not  reported.  The  Circuit  Court 
of  Appeals  did  affirm  that  decision  and  the  official 
citation  there  is  209  F.  2d  122. 

Section  7602  of  the  Internal  Revenue  Code  of 
1954,  your  Honor,  consolidated  Sections  3614, 
3615(a), (b)  and  (c)  and  3632(a)(1)  of  the  Inter- 
nal Revenue  Code  of  1939.  Your  Honor  will  recall 
that  the  Internal  Revenue  Code  of  1954  was  a 
reorganization  of  the  Code,  and  one  of  the  primary 
efforts  was  to  consolidate  many  different  sections 
under  one  heading. 

The  consolidation  of  these  various  sections  into 
Section  7602  we  submit,  your  Honor,  resulted  in 
no  material  change  from  the  law  which  previously 
existed.  And  this  is  borne  out  by  the  report  of  the 
Committee  on  Y7ays  and  Means  of  the  House  of 
Representatives  on  the  Bill  H.R.  8300,  contained 
in  Report  No.  1337,  page  436. 

It  was  there  pointed  out  that  the  only  change 
made  in  the  section  according  to  the  committee 
report  was  a  technical  change  by  the  Senate  which 
struck  out  the  words — ^which  was  contained  in  one 
of  the  sections  —  "or  any  other  person  having 
knowledge  in  the  premises"  and  inserting  in  the 
section  "or  any  person  having  possession,  custody, 
or  care  of  books  of  account  containing  entries  re- 
lating to  the  business  [10]  of  the  person  liable  for 
tax  or  required  to  perform  the  act,  or  any  other 
person  the  Secretary  or  his  delegate  may  deem 
proper." 

The   reports   j)oint   out   that   this  was  merely   a 
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technical  change  and  that  the  consolidation  of  the 
sections  did  not  bring  about  any  material  change 
in  the  law  which  had  previously  existed. 

Now,  as  the  second  point  I  should  like  to  bring 
out  that  the  Federal  Administrative  Procedure  Act 
prevents  the  imposition  of  any  sanctions  upon  a 
party  for  failure  to  comply  with  the  administrative 
summons,  for  the  failure  in  and  of  itself. 

Now,  the  Federal  Administrative  Procedure  Act 
expressly  recognizes  the  right  of  parties  subject 
to  an  administrative  subpoena  to  contest  the  vali- 
dity of  the  subpoena  in  the  courts  prior  to  being 
subjected  to  any  forms  of  penalty  for  non-compli- 
ance. 

Section  1005(c),  Title  5  of  the  United  States 
Code  provides  in  part — and  I  quote 

"Upon  contest  the  Court  shall  sustain  any  such 
subpoena  *  *  *" 

That   refers  to   an   administrative   subpoena 

"*  *  *  or  similar  process  or  demand  to  the  extent 
that  it  is  found  to  be  in  accordance  with  law,  and, 
in  any  j^roceeding  for  enforcement,  shall  issue  an 
order  requiring  the  appearance  of  the  witness  [11] 
or  the  production  of  evidence  or  data  within  a 
reasonable  time  under  x^enalty  of  punishment  for 
contemx)t  in  case  of  contumacious  failure  to  com- 
ply." 

Now,  it  has  been  held  that  Section  1005,  your 
Honor,  is  applicable  to  a  sunmions  issued  by  a 
petitioner  such  as  we  have  here,  an  Internal  Rev- 
enue agent. 
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The  Court:  Your  position  is,  as  I  understand  it, 
that  that  portion  of  the  order  to  show  cause  which 
directs  these  respondents  to  show  cause  why  they 
should  not  be  punished  as  for  civil  contempt  should 
be  discharged;  that  they  should  be  called  upon  to 
show  cause  first  why  they  should  not  produce  the 
records  and  answers  questions  as  called  for  in  the 
subpoena. 

Mr.  Brant:    That  is  correct,  your  Honor. 

The  Court:  And  that  if  the  subpoena  be  sus- 
tained upon  that  hearing  that  the  order  be  that 
within  a  certain  specified  time  they  either  produce 
the  records  or  show  cause  before  the  court  why  they 
should  not  be  committed  for  contempt.  Is  that  it? 

Mr.  Brant:  Well,  essentially  that,  your  Honor; 
but  here  today  the  petitioner  is  certainly  entitled  to 
ask  this  court  for  an  order  requiring  the  respond- 
ents to  appear  before  him  at  a  date  within  a  rea- 
sonable time,  a  date  to  be  set  by  the  court,  to 
appear  and  x^i'oduce  the  records  and  to  testify 
before  him.   [12] 

Now  on  failure  to  do  so  then  the  petitioner  has 
the  right  to  come  in  and  ask  that  these  parties  be 
held  in  contempt  for  failure  to  obey  the  court's 
order.  It  is  our  position  that  failure  to  comply 
with  this  administrative  summons  is  not  in  and 
of  itself  contemptuous  conduct  and  cannot  be  pun- 
ished. 

The  Court:  I  will  hear  from  the  Government 
on  that. 

Mr.  Brant:  May  I  give  to  your  Honor  one  cita- 
tion on  the  last  point  that  I  made  that  this  Section 
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of  the  Administrative  Procedure  Act  1005  is  appli- 
cable to  a  summons  issued  by  an  Internal  Revenue 
Agent,  and  that  decision  is  U.  S.  vs.  Aylmer, 
A-y-1-m-e-r,  V.  Smith,  et  al.,  a  1949  decision,  Dis- 
trict Court  of  Connecticut,  87  Fd.  Supp.  293. 

Thank  you,  your  Honor. 

The  Court:  This  order  to  show  cause  directs  the 
respondents  to  appear  and  show  cause,  one,  why 
an  attachment  should  not  be  issued  against  him  as 
for  a  contempt  and,  two,  why  he  should  not  be 
compelled  to  answer  x:»etitioner's  questions  and  pro- 
duce books,  records,  papers  and  data  referred  to 
in  said  petition;  and  three,  further  why  he  should 
not  be  held  in  civil  contempt. 

As  I  understand  the  respondents'  motion,  it  is 
that  the  order  to  show  cause  should  be  discharged 
as  to  the  whys  one  and  three,  and  this  hearing 
should  proceed  upon  the  why  No.  2.  Is  that  a  fair 
statement?  [13] 

Mr.  Brant:  That  is  correct,  your  Honor;  yes, 
sir. 

Mr.  McHale:  I  would  like  to  clarify  one  thing, 
your  Honor:  Prior  to  the  enactment  of  the  1954 
Code  there  was  in  the  1939  Revenue  Code  two  sec- 
tions with  respect  to  the  production  of  books  and 
records  and  requiring  persons  to  testify.  One  of 
them  was  Section  3614  of  the  Internal  Revenue 
Code  of  1939,  which  had  to  do  with  the  Conmiis- 
sioner's  summons;  and  with  respect  to  the  cases 
recited  by  counsel  and  the  provisions  of  it,  coun- 
sel is  substantially  right.  There  was  no  contempt 
and  failure  to  obey  so-called  Commissioner's  sum- 
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mons.  The  procedure  that  was  adopted  and  the 
courts  held  should  be  followed  was  that  upon  fail- 
ure of  a  witness  to  obey  the  summons  the  Com- 
missioner would  apply  to  the  United  States  Dis- 
trict Court  for  an  order  directing  the  witness  to 
do  the  same  thing  that  the  agent's  summons  asked. 
Only  upon  failure  of  the  person  to  obey  the  court's 
order  was  there  a  proceeding  for  contempt.  That 
is  under  old  Section  3614.  And  there  have  been 
very  many  cases.  There  is  no  question  about  the 
fact  that  that  was  the  procedure.  There  was  a  case 
that  went  up  from  the  Southern  District  of  Cali- 
fornia within  the  last  couple  of  years,  Chapman 
vs.  Goodman,  in  the  Ninth  Circuit,  which  proceeded 
on  that  very  basis. 

There  was,  however,  another  procedure  under 
the  1939  Revenue  Code  under  Section  3615.  Sec- 
tion 3615  had  to  do  with  the  Collector  of  Internal 
Revenue  and  his  summons.  [14]  As  your  Honor 
will  recall,  before  the  reorganization  of  the  Bureau 
of  Internal  Revenue  there  was  quite  a  difference 
in  the  functions  of  the  Collector  of  Internal  Rev- 
enue and  the  Commissioner  of  Internal  Revenue. 
The  Collector  had  a  quite  different  summons  than 
the  Commissioner.  And  it  was  a  much  more  power- 
ful summons  in  that  upon  failure  of  anyone  to 
obey  the  Collector's  summons  he  could  proceed 
before  a  Commissioner  of  the  United  States  Court 
or  United  States  Court  itself  and  as  for  attach- 
ment, writ  of  attachment  to  be  issued  by  the  court 
or  by  the  Commissioner  to  bring  the  witness  before 
a  judge  or  commissioner  immediately.   That  pro- 
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cedure  has  been  followed  in  connection  with  Collec- 
tors' summonses  in  this  district. 

In  enacting  the  Internal  Revenue  Code  of  1954 
there  was  no  reason  to  continue  the  separate  func- 
tioning; the  whole  Internal  Revenue  Service  had 
been  reorganized,  the  functions  had  been  integra- 
ted. There  now  was  no  longer  separate  branches  of 
the  Collector's  and  Commissioner's  agents.  And 
therefore  the  enactment  in  Section  7602  and  760'I 
of  these  discovery  proceedings,  of  the  examination 
and  inspection  of  books  and  records,  it  followed 
more  closely  the  old  Collector's  summons  in  that 
Section  7604(b),  entitled  "Enforcement"  reads, 

"Whenever  any  person  summoned  under  Section 
7602  neglects  or  refuses  to  obey  such  summons  or 
to  produce  the  books,  papers,  records  or  other  [15] 
data  or  to  give  testimony  as  required,  the  Secre- 
tary or  his  delegate  may  apply  to  the  judge  of  the 
District  Court  or  to  a  United  States  Commissioner 
for  the  district  within  which  the  person  so  sum- 
moned resides  or  is  found  for  an  attachment 
against  him  as  for  a  contempt.  It  shall  be  the  duty 
of  the  judge  or  commissioner  to  hear  the  applica- 
tion and  if  satisfactory  proof  is  made,  to  issue  an 
attachment  directed  to  some  proper  officer  for  the 
arrest  of  such  person,  and  upon  his  being  brought 
before  him  to  proceed  to  a  hearing  of  the  case; 
and  upon  such  hearing  the  judge  or  the  United 
States  Commissioner  shall  have  the  power  to  make 
such  order  as  he  shall  deem  proper,  not  inconsis- 
tent with  the  law  for  the  punishment  for  contempts, 
to   enforce   obedience  to   the   requirements   of  the 
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sunmions  and  to  punish  such  i)erson  for  his  default 
or  disobedience." 

This  action  proceeded  on  September  19,  1955,  by 
the  filing  of  such  an  application  petition.  It  pro- 
ceeded before  Judge  Westover  who  was  then  sitting 
in  the  Southern  Division.  Mr.  Brant  was  present 
in  connection  with  Case  No.  1774-SD,  representing 
the  Borens  and  the  Clifford  O.  Boren  Contracting 
Co.,  and  he  was  present  in  open  court  when  I  made 
the  apijlication  to  Judge  Westover  to  issue  the 
writs  of  attachment  for  contempt.  In  the  alterna- 
tive I  prepared  these  orders  to  show  [16]  cause  to 
bring  the  persons  into  court  at  a  time  and  place 
certain  to  show  cause  why  they  should  not  be 
deemed  to  be  in  contempt  and  require  them  tOr  an- 
swer. 

The  Court:    In  contempt  of  whom  and  of  what? 

Mr.  McHale:  In  contempt  of  this  summons  of 
the  Special  Agent  of  the  Internal  Revenue. 

The  Court:  Do  you  know  of  any  precedent  for 
holding  a  person  in  contempt  of  an  administrative 
ofacial? 

Mr.  McHale:  Well,  I  think,  your  Honor,  that 
the  contempt  might  be  denominated  in  the  event 
it  is  in  the  presence  of  the  court,  it  might  be  called 
a  contempt  of  court  because  the  procedure  as  set 
up  requires  that  the  actual  hearing  be  held  before 
the    court. 

The  Court:  What  I  am  getting  at  is  that  it 
seems  to  me  that  it  may  be  just  a  difference  in 
somatics  here.  Suppose  the  petition  were  granted 
today.  Wouldn't  the  order,  of  necessity,  be  that 
these  respondents  produce  and  testify  as  called  for, 
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or  at  some  future  time  show  cause  why  they  should 
not  be  held  in  civil  contempt  of  court?  Wouldn't 
that  be  the  order  1 

Mr.  McHale:  I  think,  your  Honor,  that  this 
section  contemplates  that  the  persons  are  brought 
into  court,  their  books  and  records,  and  if  the 
court  deems  that  the  application  is  sufficient  that 
they  be  then  and  there  directed  to  produce  their 
books  and  records.  [17] 

The  Court:  Yes,  at  a  certain  time  and  place  to 
be  sj^ecified  in  the  order;  and  in  the  event  that 
they  fail  to  do  so  that  they  show  cause  at  some  still 
subsequent  time  before  the  court  why  they  should 
not  be  conmiitted  for  contempt,  punished  for  con- 
tempt. 

Mr.  McHale:     I  doubt,  your  Honor 

The  Court:  Or  held  in  contempt.  Would  you 
today  ask  for  an  order  that  these  respondents  be 
held  in  contempt  and  be  committed  to  the  custody 
of  the  marshal  imtil  they  do  produce'? 

Mr.  McHale:  I  think  your  Honor,  that  your 
Honor  has  the  power  here  today,  if  it  deems  that 
the  application  is  sufficient,  to  require  the  respond- 
ents to  produce  the  books  and  records  today.  I 
mean  that  seems  to  me 

The  Court:  Oh,  yes.  It  is  a  question  of  reason- 
ableness of  time.  But  the  order  would  not  now  be, 
would  it,  that  they  be  conmiitted  to  the  custody  of 
the  marshal  to  be  by  him  imprisoned  until  they 
comply  % 

Mr.  McHale :  Well,  if  they  here  and  now  refuse, 
I  think  it  would  be. 
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The  Court:  Yes.  But  the  order  you  would  seek 
today,  I  take  it,  would  be  that  at  some  time  and 
place  in  the  future  to  be  fixed  that  they  appear 
before  these  agents  with  their  books  and  records 
as  requested  and  give  evidence;  and  that  in  the 
event  they  fail  or  refuse  to  do  so  that  they  [18] 
appear  before  this  court  at  some  future  time  and 
then  and  there  show  cause  why  they  should  not  be 
punished  lor  contempt,  or  held  in  contempt. 

Mr.  McHale:  I  am  amenable  to  that  procedure, 
your  Honor.  I  believe  that  the  court  has  little 
broader  powers  than  that  under  the  section.  After 
all  this  could  have  proceeded  with  an  attachment 
being  issued  by  Judge  Westover  on  the  19th  of 
September.  You  see,  it  provides  for  a  summary 
procedure.  They  could  have  been  brought  before 
the  court  the  next  day. 

The  Court:  That  is  a  method  of  bringing  them 
before  the  Court,  isn't  it? 

Mr.  McHale:     Yes. 

The  Court:  Oh,  yes.  They  could  have  been  sub- 
jected to  civil  arrest,  and,  in  fact,  the  marshal 
could  have  been  sent  out  with  an  attachment  to 
bring  them  before  the  court  instanter,  in  person. 
But  the  court  didn't  choose  to  do  that.  The  court 
issued  an  order  to  show  cause  instead;  and  the 
substance  of  the  order  to  show  cause  is,  is  it  not, 
that  they  appear  here  today  in  response  to  the 
order  to  show  cause  and  show  cause,  if  any  they 
have,  why  they  should  not  be  required  to  obey  this 
subpoena. 

Mr.  McHale:    Well,  that  is  the  substance  of  it. 
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The  Court:  And  that  if  that  be  granted  that 
they  be  directed  to  obey  the  subpoena  at  a  time 
and  place  to  be  sx^ecified;  and  that  in  the  event 
they  fail  to,  or  refuse  to  [19]  do  so,  that  they  be 
back  again  and  api)ear  before  this  court  to  show 
cause  why  they  should  not  be  held  in  contempt. 

Would  not  that  be  it? 

Mr.  McHale:  It's  one  way,  your  Honor.  I  can 
see  where  the  resx3ondents  could  in  a  case  refuse 
at  the  time  of  the  order  to  show  cause  and  they 
could  then  and  there  be  ordered  held  in  contempt 
of  court.  But  as  I  say,  either  way,  your  Honor, 
wouldn't  seem  to  make  much  difference. 

The  Court:  The  respondents'  motion  filed  Octo- 
ber 5,  1955,  to  vacate  the  order  to  show  cause  is 
granted  to  the  extent  that  that  portion  of  the  order 
to  show  cause  which  reads,  "*  *  *  why  an  attach- 
ment should  not  issue  against  him  for  a  contempt," 
shall  be  discharged. 

Otherwise  the  motion  is  denied.  And,  otherwise, 
the  order  to  show  cause  will  remain  in  full  force 
and  effect  as  to  why  the  respondents  should  not 
be  compelled  to  answer  petitioner's  questions  and 
produce  books,  records,  papers  and  data  referred 
to  in  said  petition,  and  further  why  he  should  not 
be  held  in  civil  contempt,  in  the  event  that  they 
shall  fail  and  refuse  to  comply  with  the  court's 
order. 

Now,  you  may  proceed  upon  the  petition  on  the 
theory  that  that  is  the  order  to  show  cause.  I  will 
ask  you,  Mr.  Brant,  to  prepare  and  settle  under 


102  Clifford  0.  Boren,  et  al..  vs. 

Local  Rule  7  within  five  days  a  formal  order  on 
your  motion  embodying  those  rulings.  [20] 

Mr.  Brant:     Yes,  sii'. 

Mr.  McHale:  On  the  petition  then  of  Lloyd  M. 
Tucker,  your  Honor,  it  was  filed  on  September 
19th,  the  vertified  petition  of  Lloyd  Tucker,  with 
Exhibit  A  attached  thereto.  The  respondents  have 
filed  a  response  which  they  have  denominated  ''an 
answer." 

The  i^rocedure  in  this  type  of  matter,  as  the 
Ninth  Circuit  has  said,  sui  generis,  it  proceeds,  I 
believe,  mider  Federal  Rule  of  Procedure,  I  think, 
8183.  However,  I  think  it  is  contemplated  that  in 
the  event  of  any  disi^utes  as  to  the  facts  that  the 
court  of  course  could  take  testimony. 

Now,  I  would  like  to  incorporate  by  reference, 
or  introduce  as  an  exhibit  here  the  Affidavit  of  Mr. 
Tucker  that  he  made  in  Action  1774-SD. 

The  Court:    Do  you  offer  that  as 

Mr.  McHale:  In  addition  to  the  affidavits  filed 
in  this  action  which  I  would  like  to  offer  in  evi- 
dence, I  would  like  to  offer  his  affidavit  previously 
filed  in  1774-SD. 

The  Court:  Now,  there  are  two  affidavits,  plus 
the  verified  petition? 

Mr.  McHale:     That  is  right,  your  Honor. 

The  Court:     In  1774 

Mr.  McHale :  That's  called  the  affidavit  of  Lloyd 
M.  Tucker 

The   Court:    filed    September   19,    1955,   and 

verified  that  day.   [21] 

Mr.  McHale:    Yes,  your  Honor. 
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The  Court:  And  the  affidavit  of  Lloyd  M. 
Tucker  filed  in  1780,  December  1,  1955,  and  veri- 
fied the  30th  of  November. 

Mr.  McHale:     Yes,  your  Honor. 

The  Court:    And  the  verified  petition, 

Mr.  McHale:    Yes,  your  Honor. 

The  Court:    filed  September  19,  1955. 

May  the  two  affidavits  and  the  veiified  petition 
be  received  in  evidence  by  stipulation  as  the  direct 
testimony  of  the  petitioner  Lloyd  M.  Tucker? 

Mr.  Brant:  Your  Honor,  we  would  have  to  ask 
that  these  affidavits  not  be  received  in  evidence, 
and  we  would  have  to  ask  that  the  Government 
bear  their  proper  burden  of  proving  the  facts 
which  they  have  alleged  in  their  petition  which 
are  yet  in  issue. 

The  Court:  Well,  I  merely  suggested  it  in  the 
interest  of  saving  time.  I  assume  if  we  take  the 
tune  to  listen  to  Mr.  Tucker,  he  will  get  on  the 
stand  and  say  the  same  things  imder  oath  here  this 
afternoon  as  he  has  said  in  the  affidavits  and  the 
petition.  I  thought  we  would  save  the  time,  and 
then  let  you  cross  examine  him  on  them  if  you 
wanted  to. 

Mr.  Brant:  Your  Honor,  I  believe  counsel  and 
I  can  stipulate  as  to  the  facts  as  far  as  the  petition 
and  these  affidavits  are  concerned,  and  also  the 
facts  which  we  have  alleged  [22]  in  our  affirmative 
defense  if  we  have  a  short  opportunity  to  do  so.  I 
think  we  can  short-cut  this  proceeding  very  mark- 
edly if  we  would  have  a  short  recess  for  that  pur- 
pose. 
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The  Court:     The  court  will  be  in  recess  subject 
to  call.  Let  the  clerk  know  when  you  are  ready. 
(Short  recess) 

Mr.  McHale:  During  the  recess,  your  Honor, 
we  have  come  to  an  agreement  as  to  the  evidence 
that  may  go  in,  that  is,  with  resi3ect  to  the  affi- 
davits and  some  of  these  verified  iDleadings.  I  will 
start  first  by  saying  that  the  verified  petition  and 
verified  answer  and  the  affidavit  of  Lloyd  M. 
Tucker  in  No.  1774-SD,  filed  September  19,  1955, 
and  the  affidavit  of  Lloyd  M.  Tucker  filed  Decem- 
ber 1,  1955  in  this  action — when  I  say  the  answer 
I  mean  the  response,  the  first  defense.  Now, 

The  Court:  Just  a  moment.  Let's  get  that  all 
straight. 

Is  it  agreed  that  the  petition  filed  September 
19th  shall  go  in  as  the  direct  testimony  of  the  peti- 
tioner *? 

Mr.  Brant:    That  is  correct,  your  Honor. 

The  Court:  It  will  be  received  as  Petitioner's 
Exhibit  No.  1  in  evidence,  pursuant  to  stipulation. 

(The  exhibit  referred  to  was  marked  Peti- 
tioner's Exhibit  1  and  received  in  evidence.) 

[See  pages  3-8.] 

The  Court:  Then  it  is  agreed  that  the  affidavit 
of  Lloyd  M.  Tucker  verified  in  Case  No.  1774,  veri- 
fied September  16,  1955 — verified  September  [23] 
15th — is  that  the  one? 

Mr.  McHale :  I  don't  have  the  date  on  my  copy, 
your  Honor.  The  affidavit  of  Lloyd  M.  Tucker  in 
opposition  to  Plaintiff's  motion  for  preliminary  in- 
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junction  filed  September  19,  1955.  I  am  sorry.  My; 
coi^y  doesn't  conform. 

The  Court:  Yes.  I  have  it  here.  It  was  filed, 
verified  and  filed  September  19,  1955.  Pursuant  to 
stipulation  that  is  received  as  Petitioner's  Exhibit 
2. 

Mr.  Brant:  Mr.  Tucker  would  have  so  testified 
on  the  stand.  Yes,  sir. 

The  Court:  Well,  as  I  understand  this  entire 
stipulation  it  is  that  he  will  be  deemed  to  have 
been  called  and  to  have  testified  on  direct  exam- 
ination, to  have  been  sworn  and  testified  on  direct 
examination  to  the  facts  set  forth  in  these  two  affi- 
davits and  in  the  verified  petition. 

Mr.  Brant:    That  is  correct,  yes,  sir. 

The  Court:  Then  this  affidavit  is  Petitioner's 
Exhibit  No.  2  in  evidence  pursuant  to  the  stipula- 
tion. 

(The  exliibit  referred  to  was  marked  Peti- 
tioner's Exhibit  2  and  received  in  evidence.) 
[See  pages  11-14.] 

The  affidavit  of  Lloyd  M.  Tucker  verified  Novem- 
ber 30th  and  filed  in  Case  No.  1780  December  1, 
1955,  is  received  pursuant  to  the  stii^ulation  as 
Petitioner's  Exhibit  3.  Is  that  corrects 

Mr.  Brant:     Yes,  sir.   [24] 

(The  exhibit  referred  to  was  marked  Peti- 
tioner's Exhibit  3  and  received  in  evidence.) 
[See  pages  33-36.] 

The  Court :  Now,  you  may  wish  to  cross  examine 
on  that. 

Mr.  Brant :  We  may  wish  to  cross  examine.  And  I 
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believe  counsel  and  I  have  both  agreed  that  we  may 
question,  insofar  as  the  affidavits  are  concerned, 
the  materiality  of  the  affidavits,  or  relevancy. 

The  Court:  You  may  move  to  strike  any  portion. 

Mr.  Brant:     Yes,  your  Honor. 

Mr.  McHale:     Move  to  strike,  yes,  your  Honor. 

The  Court:  Then  the  petition  and  the  two  affi- 
davits, Exliibits  1,  2  and  3,  are  received  pursuant 
to  the  stipulation  as,  pro  tanto,  the  direct  testi- 
mony, the  testimony  on  direct  examination  of  the 
petitioner. 

Mr.  Brant:    That  is  correct. 

The  Court:  Now,  there  was  something  in  the 
answer  % 

Mr.  McHale:  Your  Honor,  the  respondents  have 
raised  sej)arate  defenses  to  the  petition.  It  is  the 
Govermnent's  i^osition,  of  course,  that  these  sepa- 
rate affirmative  defenses  are  insufficient,  are  im- 
material and  irrelevant  to  the  issue  presented  here. 
However,  we  have  stipulations  with  respect  to  cer- 
tain facts  in  there  if  the  court  gets  to  that.  Now, — 

The  Court:  Well,  you  may  stipulate  and  then 
object  to  the  admissibility,  of  course,  of  the  stipu- 
lation. [25] 

Mr.  McHale:  Yes.  And  then  there  will  be  cer- 
tain objections 

The  Court:    Or  move  to  strike. 

Mr.  McHale:  Yes.  Mr.  Brant  will  go  through 
it,  and  it  is  sentence  by  sentence,  your  Honor,  so 
it  will  be  a  little  slow,  but  I  think  we  can  accom- 
phsh  quite  a  bit. 

Mr.  Brant:    Your  Honor,  I  might  mention  first, 


Uoyd  M.  Tucker  107 

I  understand  counsel  to  be  willing  to  stipulate  in 
the  same  mamier  in  which  we  stipulated  on  his 
petition  that  the  first  defense  to  the  petition,  that 
is,  paragraphs  numbered  I,  II  and  III  on  pages 
1  and  2  are  before  the  court  in  the  same  mamier 
that  the  petition  is  before  the  court. 

The  Court:  That  is  paragraphs  I,  II  and  III 
of  the  Answer  to  Petition  for  Orders  of  Attach- 
ment of  Person  for  Civil  Contempt  filed  Novem- 
ber 10,  1955? 

Mr.  Brant:    That  is  correct,  your  Honor. 

The  Court:  Then  pursuant  to  the  stipulation 
the  allegations  of  those  three  paragraphs  are  re- 
ceived as  the  testimony  on  direct  examination  of 
the  respondent.  Is  that  if^ 

Mr.  McHale:    Yes,  your  Honor. 

The  Court:    Very  well. 

Mr.  Brant:    As  to  the  second  defense,  I, 

The  Court:  That  will  be  Respondents'  Exhibit 
A,  paragraph  I,  II  and  III  of  the  petition,  so  it 
will  have  some  identification.  [26] 

(The   exhibit   referred  to   was  marked  Re- 
spondents' Exhibit  A  for  identification.) 

Mr.  Brant:  Your  Honor,  as  to  the  second  and 
subsequent  defenses  we  have  arrived  at  piecemeal 
stipulations  as  to  various  facts,  and  I  think  it 
would  perhaps  be  better  for  me  to  identify  the 
paragraph  number  and  read  what  has  been  stipu- 
lated to,  and  then  the  court  may  hear  counsel's 
agreement  to  that.  If  that  procedure  is  acceptable, 
that  is  the  procedure  I  will  follow. 

The  Court:    Yes.  You  may  proceed. 
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Mr.  Brant:  Paragraph  numbered  I  of  the  sec- 
ond and  sexjarate  defense,  it  is  stipulated  that 

"Agents  of  the  iiureau  of  internal  Revenue 
commenced  the  examination  of  the  Federal  income 
tax  returns  of  Ciiftord  U.  Boren  and  Delta  M. 
Boren  for  the  taxable  years  1950  and  1951  on  or 
about  November  2,  1953." 

Mr.  McHale:     fc50  stiijulated. 

Mr.  Brant:  As  to  xjaragraph  numbered  III  of 
the  second  and  seiJarate  defense  it  is  stipulated  that 
on  or  about  Ax^ril  28,  1954,  Internal  Ke venue  Agent 
1  ord  requested  that  a  special  agent  of  the  Intelli- 
gence Bivision  be  assigned  to  co-operate  with  him 
in  the  investigation. 

It  is  also  stipulated  that  on  or  about  May  11, 
1954,  8x)ecial  Agent  Ijioyd  Tucker  was  assigned  to 
co-ox)erate  in  the  exannnation  of  [27]  Delta  M, 
Boren  for  the  years  1950  and  1951. 

Mr.  McHale:       iSo  stipulated. 

Mr.  Brant:  In  connection  with  paragraph  IV 
of  the  same  defense,  it  is  stipulated  that  on  or  about 
October  b,  1954,  Delta  M.  Boren,  through  her  attor- 
ney John  Brant,  rexjorted  irregularities  on  the  pai*t 
of  former  Internal  Revenue  Agent  Ford  after  he 
left  the  Service. 

it  is  also  stix^ulated  that  on  or  about — in  con- 
nection with  the  same  x^aragraph — October  ti,  1954, 
the  case  was  reassigned  to  Internal  Revenue  Agent 
Forrest  P.  Calkins,  who  proceeded  from  Los 
Angeles  to  San  Diego  to  resume  the  examination 
of  Delta  M.  Boren  for  the  years  1950  and  1951 
on  or  about  October  18,  1954. 
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Mr.  McHale:    So  stipulated. 

Mr.  Brant:  It  is  also  stipulated  that  Revenue 
Agent  Charles  D.  Ford  resigned  from  the  service 
on  or  about  September  10,  1955. 

In  connection  with  paragraiDh  VII  of  the  same 
defense,  it  is  stipulated  that  Revenue  Agent  Calk- 
ins stated  at  that  time,  on  or  about  October  20, 
1954,  that  he  wanted  to  start  from  scratch. 

In  comiection  with  paragraph  VIII  of  the  same 
defense,  it  is  stipulated  that  on  or  about  December 
7,  1954,  petitioner  Tucker  and  Revenue  Agent 
Calkins  conmienced  the  examination  of  the  returns 
of  Clifford  O.  Boren  and  Delta  M.  Boren  for  [28] 
the  calendar  years  1950  and  1951;  and  that  they 
demanded  that  the  corporation  make  available  to 
them  the  books,  papers,  records  and  other  data  of 
the  corporation  for  the  fiscal  year  July  1,  1951  to 
April  30,  1952,  to  be  used  by  them  in  the  exam- 
ination of  the  returns  of  Clifford  O.  Boren  and 
Delta  M.  Boren  for  the  years  1950  and  1951.  Tucker 
and  Calkins  agreed  to  contemporaneously  examine 
the  said  books  and  records  for  the  dual  purposes 
of  ascertaining  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  calendar  years 
1950  and  1951;  and  of  ascertaining  the  tax  lia- 
bility of  the  corporation  for  the  fiscal  year  ended 
April  30,  1952. 

During  the  period  December  7,  1954  and  July 
15,  1955,  Tucker  and  Calkins  examined  the  cor- 
porate books  for  these  dual  purposes — corporate 
books  and  records  for  these  dual  purposes. 

In  connection  with  paragraph  IX,  of  the  same 
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defense,  in  the  conduct  of  the  examination  of  the 
corporation's  books  and  records  by  Tucker  and 
Calkins,  they  had  available  for  examination,  and 
did  examine,  the  general  journal,  cash  journal, 
general  ledger,  pay  roll  records,  and  all  of  the 
pay  roll  checks  of  the  corporation  for  the  period 
July  1,  1951  to  April  30,  1952.  Calkins  made 
extensive  notes  and  transcripts  from  said  books  and 
records,  and  the  pay  roll  checks  and  records.  Tucker 
and  Calkins  examined  the  pay  roll  records  and 
check  and  Tucker  made  abstracts  of  information 
from  the  pay  roll  records  and  [29]  checks.  These 
examinations  were  made  in  connection  with  the 
matter  of  the  tax  liability  of  Clifford  O.  Boren  and 
Delta  M.  Boren  for  the  calendar  years  1950  and 
1951  and  the  Clifford  O.  Boren  Contracting  Co., 
Inc. 

Mr.  McHale:     So  stipulated,  your  Honor. 

Mr.  Brant:  In  connection  with  paragraph  X,  it 
is  stipulated  that  during  the  period  between  July 
11,  1955  and  July  15,  1955,  Tucker  and  Calkins 
again  demanded  to  examine  said  pay  roll  records 
and  pay  roll  checks.  In  compliance  with  said  de- 
mand, the  corporation  again  delivered  and  made 
available  to  Tucker  and  Calkins  the  pay  roll  records 
and  checks. 

Mr.  McHale:     So  stipulated. 

Mr.  Brant:  Now,  directing  our  attention  to  the 
third  and  separate  defense  in  paragraph  III  thereof, 
it  is  stipulated  that  a  joint  income  tax  return  of 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  cal- 
endar year  1950  was  made  and  filed  on  or  prior  to 
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March  15,  1951.  In  the  month  of  January  1954,  Clif- 
ford O.  Boren  and  Delta  M.  Boren  signed  a  waiver 
of  the  Statute  of  Limitations  for  the  calendar  year 
1950,  which  waiver  extended  the  time  for  assess- 
ment of  a  deficiency  to  June  30,  1955. 

Mr.  McHale:    So  stipulated. 

Mr.  Brant:  In  connection  with  paragraph  IV, 
under  date  of  March  11,  1955,  the  Commissioner 
issued  his  Notice  of  Deficiency  to  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  [30]  taxable  year  1950. 

Mr.  McHale:     So  stipulated. 

Mr.  Brant:  Paragraph  V,  on  June  6,  1955,  Clif- 
ford 0.  Boren  and  Delta  M.  Boren  filed  with  the 
Tax  Court  of  the  United  States  a  petition  for  re- 
determination of  their  tax  liability  for  the  taxable 
year  1950. 

Mr.  McHale:     So  stipulated. 

Mr.  Brant:  Paragraph  VI,  Clifford  O.  Boren 
and  Delta  M.  Boren,  and  each  of  them,  made  and 
filed  income  tax  returns  for  the  calendar  year  1951 
on  or  prior  to  March  15,  1952. 

Mr.   McHale:     So   stipulated. 

Mr.  Brant:  Paragraph  VII,  under  date  of 
March  11,  1955,  the  Commissioner  issued  Notices  of 
Deficiencies  for  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  taxable  year  1951. 

Mr.  McHale:     So  stipulated. 

Mr.  Brant:  Paragraph  VIII,  on  or  about  July 
22,  1955,  the  Commissioner  assessed  against  Clif- 
ford O.  Boren  and  Delta  M.  Boren  the  taxes,  inter- 
est and  penalties  proposed  to  be  assessed  in  said 
Notices  of  Deficiencies.  There  are  attached  hereto 
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marked  Exhibit  "A"  and  Exhibit  "B"  true  copies 
of  the  Statement  of  Income  Tax  Due  for  Clifford  0. 
Boren  and  Delta  M.  Boren,  showing  said  assess- 
ments. Delta  M.  Boren  has  paid  the  taxes,  interest 
and  penalties  demanded  in  said  statement.  [31] 

Mr.  McHale:     So  stipulated. 

Mr.  Brant:  In  connection  with  the  fifth  and 
separate  defense,  page  6  of  the  answer,  it  is  stipu- 
lated— and  also  in  connection  with  paragraph  II — 
it  is  stix)ulated  that  on  July  20,  1955,  petitioner 
Tucker  demanded  to  examine  the  pay  roll  records 
and  checks  of  the  corporation.  Said  records  and 
checks  have  been  examined  by  both  Tucker  and 
Calkins  throughout  the  period  of  examination  and 
had  repeatedly  been  made  available  to  Tucker  and 
Calkins. 

Mr.   McHale:     So   stipulated. 

In  connection  with  the  sixth  and  separate  defense 
on  page  7,  paragraph  II  thereof,  it  is  stipulated 
that  none  of  the  respondents  have  requested  a  re- 
examination of  the  corporation's  books  of  account. 
Neither  the  Secretary  of  the  Treasury  nor  his  dele- 
gate, after  investigation,  has  notified  the  corpora- 
tion in  writing  that  an  additional  inspection  is 
necessary. 

Mr.  McHale:     So  stipulated. 

Mr.  Brant:  I  believe  that  is  the  extent  of  our 
stipulations,  your  Honor. 

The  Court:     Very  well. 

Anything  further  on  behalf  of  the  petitioner? 

Mr.  Brant:  If  the  court  please,  I  am  informed 
by  Mr.  Strang  that  I  erred  in  one  stipulation  in 
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connection  with  Mr.  Ford's  resignation.  I  am  told 
that  I  stated  1955  instead  of  1954.  [32] 

Mr.  McHale:    I  am  sure  it  wasn't  1955. 

The  Court:  The  answer  states  1955.  The  answer 
alleges  1955. 

Mr.  Brant:  That  is  incorrect,  your  Honor.  It 
was  September  10,  1954.  Is  that  not  correct? 

Mr.  McHale:     Yes. 

The  Court:  That  is  in  the  last  sentence  of  para- 
graph V  on  page  3  of  the  answer  filed  November  10, 
1955.  You  may  make  the  correction  on  the  face  of 
the  original  by  interlineation,  if  you  so  desire. 

Mr.  McHale:     Yes,  your  Honor. 

Mr.  Brant:     Yes,  your  Honor. 

The  Court:  And  initial  it  and  place  the  date 
in  the  margin.  1954  is  the  agreed  date. 

Mr.  McHale:     Agreed,  your  Honor. 

The  Court:  September  10,  1954  is  the  agreed 
date  of  the  resignation  of  Agent  Charles  D.  Ford. 

Mr.  McHale:     That  is  correct,  your  Honor. 

Mr.  Brant :  One  stipulation  further,  your  Honor : 
I  believe  counsel  is  agreed  that  the  affidavit  which 
I  signed  and  which  has  been  filed  with  the  court 
should  be  before  the  court  in  the  same  manner  as 
Mr.  Tucker's  affidavits  are  before  the  court.  That 
is,  I  would  so  testify  if  called  and  placed  on  the 
witness  stand  under  oath. 

Mr.  McHale:  Reserving  objections  to  the  ma- 
teriality and  relevancy.   [33] 

The  Court:    You  may  move  to  strike. 

Mr.  McHale :    That  is  what  I  mean,  your  Honor, 
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move  to  strike;  and,  also,  any  particular  evidenti- 
ary grounds,  conclusions  and  so  forth. 

The  Court:  The  affidavit,  subject  to  a  motion 
to  strike,  will  be  received  as  Respondents'  Exhibit 
B.  That  is  the  affidavit  of  John  A.  Brant  filed  De- 
cember 5,  1955,  and  verified  the  same  day. 

(The  exhibit  referred  to  was  marked  Re- 
spondents' Exhibit  B,  and  was  received  in  evi- 
dence.) 

[See  pages  41-45.] 

Mr.  McHale :  Well,  this  comes  after  the  evidence, 
but  I  suppose  some  sort  of  an  opening  statement 
should  be  made  here  with  respect  to  the  nature  of 
this  proceeding. 

The  Court:    I  have  been  over  the  file. 

Mr.  McHale :  Your  Honor  understands  then  that 
the  principal  issue  here — and  I  think  counsel  would 
agree  with  this — the  principal  issue  here  is  the 
Government's  right  to  examine  and  photogTaph  or 
reproduce  the  pay  roll  checks  and  look  further  into 
the  pay  roll  records  for  the  reason  that — on  the 
grounds  I  believe  there  is  positive  indications  of 
fraud.  And  upon  the  evidence  that  has  been  pre- 
sented in  the  record  I  urge  that  we  have  sustained 
our  burden  here  and  that  the  respondents  should 
be  ordered  to  produce  the  pay  roll  checks  and 
records.   [34] 

The  Court:  Is  there  anything  further  on  behalf 
of  the  petitioner? 

Mr.  McHale:     Nothing  further. 

The  Court:  Do  the  respondents  wish  to  cross 
examine  Mr.  Tucker? 
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Mr.  McHale:  There  is  one  thing  I  wanted  to 
say,  your  Honor:  The  Government  believes  that 
these  separate  defenses  are  wholly  irrelevant  to  the 
issues  here,  and  we  move  to  strike  the  separate  de- 
fenses. 

The  Court:   All  of  them? 

Mr.  McHale:    All  of  them,  your  Honor. 

The  Court:  What  defense  would  the  Govern- 
ment conceive  of  as  being  available  to  the  respond- 
ents in  a  proceeding  such  as  this? 

Mr.  McHale:  If,  your  Honor,  an  examination 
had  been  commenced  of  the  taxpayers,  that  is  Clif- 
ford O.  Boren  and  Delta  M.  Boren,  brought  to 
fruition,  altered  and  ended  completely,  then  it  might 
be  considered  that  under  certain  sections  of  the 
Internal  Revenue  Code  to  re-examine  the  tax  lia- 
bility of  the  Borens  individually,  the  Commissioner 
would  have  to  send  them  notice.  But  we  maintain 
that  the  evidence  clearly  shows  that  this  is  a  con- 
tinuing investigation,  that  later  items  of  particu- 
lar fraud  had  been  brought  to  light,  that  the  investi- 
gation never  terminated — a  continuing  investiga- 
tion.   [35] 

Furthermore,  this  is  a  proceeding  against  the 
corporation  and  Delta  Boren  and  Clifford  Boren  as 
officers  of  the  corporation — really  a  third  party — 
to  produce  the  books  and  records  of  the  third 
party;  and  a  defense  like  that,  we  maintain, 
wouldn't  be  available  in  the  first  instance.  Most  of 
the 

The  Court:  Well,  let's  get  the  evidence  now,  tlie 
record  as  to  the  evidence  straight.  Is  the  petitioner 
now  resting? 
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Mr.  McHale:    Resting,  your  Honor. 

The  Court :  Before  the  petitioner  rests,  do  the  re- 
spondents desire  to  cross  examine  the  petitioner  on 
his  direct  evidence? 

Mr.  Brant:  On  his  direct  testimony,  no,  your 
Honor,  We  may  desire  to  call  him  under  the  ap- 
propriate rule  of  the  Rules  of  Civil  Procedure  and 
Rule  43(b).  We  may  desire  to  call  him  under  that 
rule.  But  w^e  do  not  desire  to  cross  examine  him  at 
this  time. 

The  Court:  Very  well.  The  court  will  reserve  a 
ruling  on  the  petitioner's  motion  to  strike  the  sep- 
arate defenses  set  forth  in  the  respondents'  answer 
to  the  petition. 

The  respondents  may  proceed  noAv.  Is  there  any 
further  evidence  to  be  offered  on  behalf  of  the  re- 
spondents % 

Mr.  Brant:  Yes,  your  Honor.  I  would  like  to 
call  Mr.  Lloyd  M.  Tucker  for  a  very  few  questions. 

The  Court:     You  may.  [36] 

LLOYD  M.  TUCKER 
called  as  a  witness  on  behalf  of  the  respondents, 
being  first   sworn,   was   examined   and  testified   as 
follows : 

The  Clerk:     State  your  name,  please. 

The  Witness:     Lloyd  M.  Tucker. 

Direct  Examination 
Q.     (By   Mr.    Brant) :     Mr.    Tucker,    you   com- 
menced your  examination  of  the  returns  of  Clifford 
O.  Boren  and  Delta  M.  Boren  on  or  about  October 
20,  1954,  is  that  not  correct? 
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(Testimony  of  Lloyd  M.   Tucker.) 

A.     That  is   correct,   sir. 

Q.  Prior  to  that  date  you  have  not  been  engaged 
in  the  examination  of  these  returns,  have  you? 

A.     That  is   correct. 

Q.  You  were  assigned  to  the  examination  on  or 
about  May  11,  1955,  is  that  correct? 

A.     That  is  correct. 

Q.  On  October  20,  1954  did  you  inform  me,  as 
attorney  for  Mr.  and  Mrs.  Boren,  that  you  intended 
to  conduct  a  criminal  investigation  of  their  returns? 

A.  I  told  you  that,  sir;  and  I  believe  it  was  on 
that  date.  If  it  was  not  on  that  date  it  was  on  an 
immediate  subsequent  date. 

Q.  Prior  to  October  20,  1954  do  you  know 
whether  or  not  Mr.  Forrest  Calkins  was  assigned  to 
the  examination  of  [37] 

A.     Yes,  I  am  certain  that  he  was. 

Q.     He  was  assigned  prior  to  October  20,  1954? 

A.    Yes. 

Mr.  McHale:  This  is  covered  by  the  stipulation, 
your  Honor,  I  think. 

The  Court:  There  may  be  some  duplication  Imt 
I  would  assume  Mr.  Brant  is  attempting  to  elimi- 
nate it  wherever  possible. 

Mr.  Brant:  I  certainly  am,  your  Honor,  and 
shall  endeavor  to  do  so. 

Q.  (By  Mr.  Brant)  :  Prior  to  October  20,  1954, 
do  you  know  whether  or  not  Mr.  Calkins  w^as  en- 
gaged in  the  examination  of  Mr.  and  Mrs.  Boren's 
returns  for  1950  and  1951? 

A.     I  think  he  was  not,  sir. 
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Q.  Do  you  know,  Mr.  Tucker,  who,  if  anyone, 
"was  engaged  in  the  examination  of  Mr.  and  Mrs. 
Boren's  returns  prior  to  October  20,  1954? 

A.    Yes,  I  do. 

Q.     Who  were  those  persons? 

A.  Henry  Miller,  an  Internal  Revenue  agent; 
and  Charles  D.  Ford,  who  was  an  Internal  Revenue 
agent  at  that  time. 

Q.  On  October  20,  1954  did  you  have  any  official 
reports  of  either  Mr.  Miller  or  Mr.  Ford  in  your 
possession;  or  had  you  examined  any  such  reports? 

A.  Yes,  I  had  examined  such  reports.  I  recaU 
that  I  didn't  have  any  papers  belonging  to  or  which 
had  been  prepared  by  Mr.  Miller. 

Q.     You  did  have — pardon  me.  Go  right  ahead. 

A.  And  with  respect  to  Mr.  Ford,  I  am  certain 
that  I  had  some  memoranda  of  some  type,  which 
I  don't  presently  recall,  which  had  been  prepared 
by  him. 

Q.  And  you  determined  on  the  basis  of  this  in- 
formation that  you  had  coming  from  Mr.  Ford  to 
make  a  criminal  investigation  of  these  returns,  is 
that  correct? 

A.  Primarily  on  the  information  obtained  by 
Mr.  Miller. 

Q.  But  you  had  no  memoranda  or  any  official 
information  as  to  what  Mr.  Miller  had  determined 
in  his  examination?  A.     Oh,  yes,  I  did. 

Q.  I  thought  you  testified  a  moment  ago  that 
you  did  not. 

A.     What  was  your  question  again? 
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Q.  Did  you  have  on  October  20,  1954  when  you 
commenced  the  examination,  any  official  records  or 
memoranda  of  any  kind  prepared  by  Mr.  Miller  in 
connection  with  the  examination? 

A.  No,  I  did  not  have  it  in  my  possession.  I  had 
seen  them. 

Q.     You  had  examined  them? 

A.     Yes.  [39] 

Q.  Mr.  Tucker,  in  the  affidavit  which  you  have 
filed  in  this  proceeding  you  refer  to  a  certain  em- 
ployee and  pay  roll  checks  of  this  employee.  Is  this 
employee  a  person  by  the  name  of  Beverly  Knapp? 

Mr.  McHale :  Your  Honor,  I  think  this  matter  is 
confidential  and  not  within  the  scope  of  this  ex- 
amination. After  all,  this  is  a  proceeding  investiga- 
tion and  the  agent  has  made  his  affidavit  to  the 
effect  that  there  was  such  an  employee,  but  I  don't 
think  it  should  be  disclosed  in  this  proceeding  the 
source  or  just  the  particulars  with  respect  to  the 
em^Dloyee.  We  have  made  this  disclosure  thus  far 
but  I  think  there  should  be  a  limit  on  the  character 
of  the  information  to  be  given  here. 

The  Court:  Is  your  objection  that  it  is  imma- 
terial ? 

Mr.  McHale:  I  believe  it  is  inmiaterial. 

The  Court:  What  is  the  pending  question,  Mr. 
Reporter  ? 

(Question  read.) 

The  Court:    Would  it  be  material? 

Mr.  Brant :  Yes,  your  Honor ;  and  I  may  state  its 
materiality  in  this  manner:   One   of  our  primary 
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contentions  in  opposing  the  summonses  is  that  Mr. 
Tucker  has  examined  not  once  but  several  times 
the  particular  checks  and  records  which  he  now 
seeks  to  again  examine  under  the  summonses.  And 
also  that  there  has  been  a  determination  of  tax  lia- 
bility of  all  three  respondents  predicated  upon  [40] 
information  supplied  by  Mr.  Tucker  in  his  official 
rex)orts. 

The  Court:  Why  don't  you  ask  him  if  he  hasn't 
examined  these  checks,  all  of  them,  whatever  is 
covered,  v/ithout  asking  the  name  of  the  person,  or 
the  employee? 

Mr.  Brant:     All  right. 

The   Court:     Sustained. 

Q.  (By  Mr.  Brant)  :  Mr.  Tucker,  you  have  ex- 
amined all  of  the  pay  roll  checks  of  the  Clifford  0. 
Boren  Contracting  Company  for  the  period  July 
1,  1951  to  December  31,  1951,  have  you  not? 

A.     I  haven't  examined  all  of  them. 

Q.  Were  all  of  these  checks  made  available  to 
you? 

A.     As  far  as  I  know  they  were  all  in  your  office. 

The  Court:  You  had  full  opportunity  to  make 
a  complete  examination  of  them  previously? 

The  Witness:  Yes,  your  Honor.  They  were  all 
there  as  far  as  I  know. 

Q.  (By  Mr.  Brant)  :  Did  you  have  more  than 
one  opportunity  to  examine  them,  Mr.  Tucker? 

A.     Yes.  I  had  two  opportunities. 

Q.  You  specifically  requested  the  check  on  two 
different  occasions,  did  you  not? 
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A.     That  is  correct,  sir. 

Q.  And  they  were  supplied  to  you  on  two  dif- 
ferent occasions,  were  they  not?  [41] 

A.     That  is  right. 

Q.  During  the  conduct  of  the  examination  by 
you  and  Mr.  Calkins — tliat  is,  between  the  period 
October  20,  1954  and  July  15,  1955— you  and  Mr. 
Calkins  jointly  conducted  the  examination  of  the 
records  of  the  Clifford  O.  Boren  Contracting  Com- 
pany, did  you  not?  A.     Yes,  that  is  correct. 

Q.  All  of  your  examinations  were  joint,  is  that 
not  correct?  A.     Yes,  that  is  true. 

Q.  Would  you  estimate,  Mr.  Tucker,  the  a])- 
proximate  percentage  of  your  time  which  was  de- 
voted to  the  examination  of  these  records?  That  is, 
when  you  were  present  in  my  office  and  had  the 
records  available.  Api)roximately  how  much  of 
your  time  was  actually  devoted  to  the  examination 
of  the  available  books  and  records? 

A.  Well,  that's  difficult  to  state,  ]3ut  I  would  be 
glad  to  state  that  it  was  far  less  than  that  expended 
by  Mr.  Calkins.  And  I  would  be  glad  to  explain 
why. 

Q.  A  small  amount  of  your  time  was  devoted  to 
the  examination  of  the  records,  is  that  not  correct? 

A.    Yes,  a  small  amoimt. 

Q.  Is  it  true,  Mr.  Tucker,  that  the  only  records 
which  you  in  fact  desire  to  examine  are  the  pay 
roll  checks  and  pay  roll  records  of  the  contracting 
company?  [42] 

A.     Yes,  those  records  that  would  relate  in  any 
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manner  to  the  pay  roll  checks,  which  would  be  the 

pay  roll  records  and  the  checks  themselves. 

The  Court :  Do  you  mean  by  that  answer  to  with- 
draw from  any  portion  of  the  records  requested  in 
the  subpoena'? 

The  Witness:  AYhat  is  that,  sir? 

The  Court:  Do  you  mean  to  waive  or  withdraw 
the  requests  for  the  production  of  any  records  speci- 
fied in  the  subpoena? 

The  Witness:     No,  your  Honor.  As  I  recall 

The  Court:  Then  your  answer  must  be,  I  take 
it,  that  you  wish  to  examine  all  the  records  specified 
in  the  subpoena. 

The  Witness:  That  is  correct,  sir.  As  I  recall — 
I  don't  recall  exactly  what  the  subpoena  said,  but  all 
of  those  records  requested  would  relate  in  some 
manner  to  the  checks  themselves. 

The  Court:  Or  enable  you  to  trace  them  through 
the  records. 

The  Witness:     That  is  correct,  sir. 

Q.  (By  Mr.  Brant)  :  Mr.  Tucker,  did  you  state 
to  your  attorney,  Mr.  McHale,  that  if  you  were  per- 
mitted to  examine  the  payroll  checks  of  the  con- 
tracting company  for  this  period  and  to  have 
photostatic  copies  of  those  checks  made  that  it 
would  be  unnecessary  to  make  any  further  investi- 
gation by  you  of  the  books  and  records  of  the  Clif- 
ford O.  Boren  Contracting  Company?   [43] 

A.  Well,  I  can't  remember  the  statement  per 
se.  If  you  could  refresh  my  memory  as  to 
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Q.  Have  you  ever  made  such  a  statement  to  your 
counsel  % 

Mr.  McHale:  I  am  going  to  object  to  this  as 
being  within  the  attorney-client  privilege. 

Q.  (By  Mr.  Brant)  :  Have  you  ever,  Mr.  Tuc- 
ker, made  a  statement 

The  Court:     I  will  overrule  the  objection. 

Mr.  Brant:     Oh,  I  am  sorry. 

The  Court:  It  now  doesn't  appear  it  was  any- 
thing confidential.  The  circumstances  don't  ap])ear 
to  be  confidential.  And  the  witness  may  claim  the 
privilege,  I  take  it;  not  the  attorney. 

The  Witness:  Will  you  repeat  the  question, 
please  ? 

The  Court:  I  assume  he  could  change  his  mind, 
couldn't  he?  The  question  here 

Mr.  McHale:  I  think  it's  immaterial  and  irrele- 
vant anyway,  your  Honor.  The  question  here  is 
wdiat  he  wants  at  this  time  and  place. 

Mr.  Brant:  Your  Honor,  in  a  case  of  this  type 
it  is  the  burden  of  the  petitioner  to  show  that  there 
is  a  necessity  for  the  examination. 

The  Court:  That  is  what  I  was  getting  at.  Now, 
is  it  the  purport  of  your  question  that  he  has  ad- 
mitted on  some  prior  occasion  that  only  the  can- 
celled checks  were  necessary?  [44] 

Mr.  Brant:    That  is  correct. 

The  Court:    You  may  ask  him  that. 

Answer  the  question. 

The  Witness:  The  only  answer  I  can  give  to  it 
is  that  I  don't  recall  making  the  statement.  But  if 
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you  would  enlighten  upon  your  question  I  would  be 

pleased  to  try  to  recall  if  I  did. 

Q.  (By  Mr.  Brant)  :  You  are  acquainted  with 
Mr.  Charles  D.  Ford,  Mr.  Tucker? 

A.     Yes,   sir. 

Q.  Do  you  know  whether  or  not  the  Special 
Intelligence  Service  of  the  Treasury  Dpartment  is 
presently  conducting  an  investigation  of  the  activi- 
ties of  Charles  Ford  in  connection  with  the  exami- 
nation of  the  returns  of  Clifford  0.  Boren  and 
Delta  M.  Boren  for  1950  and  1951? 

Mr.  McHale:  Your  Honor,  I  believe  this  ques- 
tion is  utterly  immaterial  and  irrelevant. 

The  Court:  What  is  the  purpose  of  it,  Mr. 
Brant  f 

Mr.  Brant:  Your  Honor,  I  feel  that  the  back- 
ground— Ave  have  been  in  several  different  pro- 
ceedings. We  have  been  accused  of  coming  into 
court  without  clean  hands.  And  I  want  to  demon- 
strate that  my  clients  do  have  clean  hands. 

The  Court:  Well,  there  is  no  suggestion  of  that 
here  today  that  I  have  heard. 

Mr.  Brant:  I  think  that  is  important.  [45]  And 
also  the  purpose  for  the  examination  being  con- 
ducted by  Mr.  Tucker  and  Mr.  Calkins,  I  think,  is 
important. 

The  Court:  Well,  I  understood  that  the  witness 
admitted  that  he  was  conducting  it  for  purposes  of 
investigating  possible  criminal  prosecution. 

Mr.  Brant:     That  is  correct. 
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The  Court :  Now  do  you  wish  to  i^rove  any  more 
than  that? 

Mr.  Brant:  We  are  concerning  ourselves  some- 
what with  the  question  of  abuse  of  authority  under 
this  section,  your  Honor.  And  I  think  that  we  are 
entitled  to  inquire  as  to  motive  or  jjossible  motive, 
or  facts  from  which  an  inference  of  motive  might  be 
made. 

The  Court:  Why  don't  you  ask  him  that?  Ask 
him  about  motive.  The  fact  that  an  investigation 
is  being  conducted 

Mr.  Brant:  I  seriously  doubt,  your  Honor — par- 
don me. 

The  Court:  Probably  I  don't  get  the  purport  of 
the  question.  I  don't  see  that  it  has  any  bearing. 
They  might  have  three  or  four  different  investiga- 
tions going  on.  Is  this  an  investigation  about  Ford? 

Mr.  Brant:    Yes,  your  Honor. 

The  Court:  Well,  let's  assume  the  v/orst.  Would 
it  matter  here? 

Mr.  Brant:  Only  from  inferences  w^hich  might 
be 

The  Court:  Let's  assume  that  some  agent  of  the 
Government  attempted  to  extort  money  from  these 
taxpayers.  Would  that  affect  this  situation?   [46] 

Mr.  Brant:  I  think  it  would  in  connection  with 
the  necessity  of  the  examination,  your  Honor;  and 
the  fact  that  the  examination  has  been  conducted 
over  a  long  period  of  time  of  these  taxpayers;  and 
the  necessity  for  the  re-examination  and  possible 
motives  for  that  re-examination. 
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The  Court:  Well,  if  it  is  a  question  of  good 
faith — I  don't  know  how  we  could  try  the  issue  of 
good  faith.  That's  wrapped  up  in  the  question  of 
necessity,  isn't  it? 

Mr.  Brant:     That  is  correct. 

The  Court:  If  the  examination  is  reasonably 
necessary  to  the  performance  of  official  duty — I 
suppose  that  would  be  the  ultimate  issue,  would  it 
not? 

Mr.  Brant:  Yes,  your  Honor.  I  will  withdraw 
the  question,  your  Honor. 

The  Court:    Very  well. 

Q.  (By  Mr.  Brant) :  Mr.  Tucker,  are  you 
acquainted  with  the  notices  of  deficiency  which  have 
been  issued  by  the  Commissioner  of  Internal  Rev- 
enue under  date  of  March  11,  1955,  issued  to  Clif- 
ford O.  Boren  and  Delta  M.  Boren  for  the  years 
1950  and  1951? 

A.  I  am  to  some  extent.  The  issuance  of  those 
notices  is  not  a  function  of  my  office.  But,  generally, 
I  am  acquainted  with  what  were  issued. 

Q.  Do  you  know  whether  or  not  they  were  issued 
based  upon  information  supplied  by  you,  [47]  to 
any   extent  ? 

A.     Yes,  I  know  whether  they  were  or  not. 

Q.  Would  you  say  entirely  supi^lied  by  you  or 
only  partially? 

A.  I  would  say  that  generally  they  were  based 
upon  the  audit  conducted  hy  Mr.  Calkins,  and  in 
some  respects  from  information  which  I  obtained 
in  the  investigation  together  with  Mr.  Calkins. 
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Q.  Now,  the  audit  that  you  mentioned,  the  audit 
of  Mr.  Calkins  you  are  referring  to  is  the  joint 
audit  made  by  you  and  Mr.  Calkins  % 

A.     Yes. 

Q.  Are  you  familiar,  Mr.  Tucker,  with  the 
notice  of  proposed  deficiency  issued  by  the  Com- 
missioner of  Internal  Revenue  to  the  Clifford  O. 
Boren  Contracting  Co.,  Inc.,  under  date  of  July 
15,  1955  for  the  fiscal  year  July  1,  1951  to  April 
30,  1952? 

Mr.  McHale:  I  object  to  that,  your  Honor.  This 
investigation  is  with  respect  to  the  tax  liability  of 
Clifford  O.  Boren  and  Delta  M.  Boren,  and  the  cor- 
poration is  not  involved,  except  as  a  witness  here, 
in  this  proceeding.  The  notices  with  respect  to  the 
corporation  would  have  no  bearing  in  this  proceed- 
ing. 

Mr.  Brant:  Perhaps,  your  Honor,  counsel  may 
be  right.  What  I  am  getting  at  is  that  the  pay  roil 
checks  and  records — the  pay  roll  checks  [48]  that 
he  now  seeks  have  been  disallowed  as  a  deduction 
on  behalf  of  the  corporation;  and  he  has  also  dis- 
allowed similar  pay  roll  items  for  the  year  1951  in 
connection  with  the  individual  return. 

The  Court:    Why  don't  you  ask  him? 

Mr.  Brant:  I  am  asking  him  in  this  manner  to 
establish  some  foundation  for  that  later  question. 

The  Court:  I  think  you  might  as  well  put  the 
question  to  him  direct  in  this  proceeding. 

Q.  (By  Mr.  Brant) :  Mr.  Tucker,  do  you  know 
whether  or  not  the  deductions  claimed  by  Clifford 
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O.  Boren  or  Delta  M.  Boren  for  the  year  1951,  the 
deductions  claimed  for  salaries  and  wages,  were  dis- 
allowed in  whole  or  in  part  by  the  notice  of  pro- 
posed deficiency'?  A.     In  part,  yes. 

Q.     They  were  disallowed  in  part? 

A.     Yes. 

Q.  Was  this  disallowance,  in  part,  based  upon 
information  obtained  by  you  in  the  examination  of 
the  pay  roll  records  and  checks'?  A.     It  was. 

Q.  Since  that  time  that  you  supplied  that  in- 
formation, Mr.  Tucker,  have  you  o]3tained  any  other 
information  showing  that  any  other  particular  pay 
roll  checks  or  deductions  should  be  disallowed  for 
the  year  1951?  [49] 

A.     No,  not  since  that  time. 

Mr.  Brant:     No  further  questions,  your  Honor. 


Cross  Examination 

Q.  (By  Mr.  McHale) :  Mr.  Tucker,  you  were 
asked,  in  the  joint  examination  of  books  and  rec- 
ords of  the  corporation  made  in  connection  with 
the  tax  liability  of  Delta  and  Clifford  Boren,  as 
to  the  percentage  of  time  you  spent  in  Mr.  Brant's 
office,  I  believe  with  Mr.  Calkins,  in  examining  those 
records,  and  I  believe  you  testified  that  you  spent 
a  much  smaller  amount  of  time  than  Mr.  Calkins 
did.  Will  you  explain  your  answer  and  the  reasons? 

A.  Yes,  I  will  try  to  do  that.  All  the  time  that 
was  expended  by  Mr.  Calkins  and  myself  in  this  ex- 
amination was  spent  in  Mr.  Brant's  office.  The 
books  and  records  were  there,  and  he  required  that 
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we  make  the  examination  in  his  office  and  in  his 

presence. 

Now,  in  that  office  Mr.  Brant  had  his  desk  and 
from  the  front  of  his  desk  there  was  a  small  shelf 
which  could  be  pulled  out  from  the  desk.  As  I  re- 
call, it  may  have  been  20  inches  by  20  inches.  And 
that  was  the  only  space  that  was  provided  us  in 
which  to  work.  Now,  repeatedly  on  several  occasions 
we  asked  Mr.  Brant  if  he  w^ould  provide  us  with 
other  space.  We  told  him  that  this  space  was  not 
adequate.  We  asked  him  if  he  could  use  the  library 
in  his  office  where  we  could  both  [50]  work  together 
and  spread  out  the  books  and  papers  on  which  we 
were  working.  And  his  reply  to  that  was  always 
some  type  of  a  joke  to  the  effect  that  "Where  could 
you  be  more  comfortable  than  this?  Where  could 
you  find  better  coifee  to  drink?  Where  could  you 
find  air  conditioning  like  this?"  And  he  never  would 
provide  us  with  any  further  space  to  work. 

Now,  at  the  time  that  I  examined  these  pay  roll 
checks  and  the  records  that  I  did  examine,  I  bal- 
anced them  on  my  lap,  made  piles  of  them  on  the 
floor;  I  wrote  on  my  knee.  And  Calkins  at  that 
tim.e  was  using  various  books,  heavy  ledgers,  jour- 
nals; he  had  work  papers  spread  before  him.  He 
had  the  books  on  the  floor  part  of  the  time.  Some 
of  them  he  had  on  his  lap.  Some  of  them  he  put  on 
the  little  shelf  that  I  referred  to.  And  he  was  con- 
tinually either  looking  on  the  floor  or  on  the  shelf  or 
on  his  lap  trying  to  reconcile  these  papers  and  con- 
duct an  audit  in  that  fashion. 
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Q.  And  Mr.  Brant  was  in  the  offices  or  sharing 
offices  or  associated  with  the  firm  of  Torrance  & 
Wansley?  A.    Yes. 

Q.  And  they  had  how  many  offices,  and  what 
space,  would  you  say'? 

A.  Well,  it's  a  large  suite.  I  am  not  certain  that 
I  know  how  many  rooms  there  are.  I  think  that 
there  are  four  individual  offices — perhaps  five — 
plus  a  reception  room.  [51]  And  this  library  that 
I  referred  to  is  across  the  hall  from  Mr.  Brant's 
office — or,  that  is,  across  the  hall  from  the  firm.  I 
never  entered  the  room.  I  don't  know  how  big  it 
was. 

Q.  Mr.  Brant  then  required  you  to  conduct  the 
investigation  as  best  you  could  in  his  office  in  his 
presence,  is  that  correct? 

A.     That  is  correct. 

Q.  Did  Mr.  Brant  ever  deliver  to  you  outside  of 
his  custody,  that  is  let  you  take  from  his  office  any 
of  the  books,  records  or  checks  of  the  Cliiford  0. 
Boren  Contracting  Company? 

A.     No,  he  never  did. 

Q.  And  it  is  your  principal  purpose  in  this  ex- 
amination, Mr.  Tucker,  is  it  not,  to  photograph  or 
photostat  certain  of  the  pay  roll  checks  to  determine 
the  validity  of  the  endorsements  on  those  checks, 
and  whether  there  have  been  forgeries  of  those 
checks?  A.     That  is  correct. 

Q.  But  you  have  been  denied  access  to  those 
checks — that  is,  to  take  them  out  and  have  them 
photographed   or   photostated,   is   that   correct? 
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A.     That  is   correct. 

Q.  Now,  with  respect  to  the  notices  of  deficiency 
against  Clifford  O.  Boren  and  Delta  M.  Boren  [52] 
for  the  years  1950  and  1951,  it  is  true,  isn't  it,  Mr. 
Tucker,  that  the  notices  of  deficiency  had  to  be  sent 
out  in  June  1955  because  the  taxpayers  would  not 
execute  further  waivers  of  the  statute  of  limita- 
tions? A.     Yes,  that's  right. 

Q.  And  the  same  is  true  with  respect  to  the 
corporation?  A.     That  is  correct. 

Mr.  McHale:     That's  all. 

Redirect   Examination 

Q.  (By  Mr.  Brant)  :  Mr.  Tucker,  those  notices 
of  deficiency  were  not  sent  out  in  June  1955  when 
the  statute  as  extended  voluntarily  by  the  taxpayers 
were  extended,  but  were  in  fact  sent  out  in  March 
1955,  is  that  not  correct? 

A.     Some  of  them  were. 

Q.  Isn't  it  the  fact,  Mr.  Tucker,  that  the  affi- 
davit which  is  referred  to  in  your  affidavit  which 
was  filed  in  this  court  in  this  proceeding,  this  em- 
ployee's affidavit,  is  it  not  the  fact  that  that  affida- 
vit was  obtained  on  March  16,  1955? 

A.     Are  you  referring  to 

Mr.  McHale:    Which  affidavit? 

Mr.  Brant:  The  employee's  affidavit  referred  to 
in  Mr.  Tucker's  affidavit.   [53] 

Q.  (By  Mr.  Brant):  And  prior  to  July  15, 
1955,  when  you  completed  your  examination  of  the 
corporate  return? 
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A.  I  can  say  this,  that  it  was  prior  to  July  15th. 
But  without  referring  to  certain  records  which  I 
have  on  the  bench  there 

Mr.  Brant:  Would  you  make  reference  to  those 
records.  I  think  it  is  important  that  we  have  the 
date  of  that  affidavit. 

Or  is  that  within  our  stipulation,  counsel? 

Mr.  McHale:     I  think  it  might  be. 

Mr.  Brant:     I  think  it  is. 

As  I  recall  it,  it  is  within  the  stipulation  and  I 
withdraw  the  question. 

The  Court:  The  stipulation  as  to  when  the  wit- 
ness first  learned,  when  the  petitioner  first  learned — 

Mr.  Brant:  About  this  employee's  affidavit.  He 
refers  to  an  employee's  affidavit,  and  in  the  affida- 
vit which  I  filed  I  recite,  "I  have  examined  the 
affidavit — "  as  I  recall — "I  have  examined  the  affi- 
davit and  it  bears  the  date  March  16,  1955."  Will 
you  confirm  that,  counsel?  If  it  is,  I  will  withdraw 
the  question. 

Mr.  McHale:  I  think  that  is  correct.  I  can't 
fijid  it  offhand. 

The  Court:  That's  the  means  whereby  the  peti- 
tioner learned  of  the  alleged  fraud?   [54] 

Mr.  McHale :    Yes,  it  is  March  15,  1955. 

The  Court:  That  is  the  means  whereby  the  peti- 
tioner learned  of  the  facts  which  give  rise  to  the 
necessity  of  the  re-examination  of  the  pay  rolls 
here? 

Mr.  Brant:  That's  correct.  And  also  the  fact 
that  he  had  examined,  did  examine  them  after  that 
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date.  That  is  the  date  that  becomes  important  for 

that  reason. 

Q.  (By  Mr.  Brant) :  Mr.  Tucker,  my  desk  is 
pretty  large,  isn't  it? 

The  Court:    You  don't  need  to  go  into  that. 

The  Witness:     Yes. 

Mr.  McHale:    That's  an  ambiguous 

Mr.  Brant:  I  want  to  point  out  that  he  had 
available  to  him 

The  Court :  Some  taxpayers  make  the  examiners 
very  comfortable  and  others  make  them  very  un- 
comfortable. That's  all  a  part  of  their  work. 

Mr.  Brant:  I  don't  think  Mr.  Tucker  would 
deny  that  he  was  made  comfortable. 

Q.  (By  Mr.  Brant)  :  Is  that  not  the  fact,  Mr. 
Tucker? 

A.  Well,  it  depends  on  what  you  mean  by  that, 
Mr.  Brant. 

Q.  Did  you  ever  request  of  me,  Mr.  Tucker^  to 
take  any  of  these  books  and  records  out  of  the  of- 
fice? 

The  Court:  There  is  no  comj^laint  here  about 
past  examination,  is  there.  These  things  don't  turn 
upon  social  niceties,  as  I  see  it.  [55]  The  agent  uses 
the  power,  if  he  wants  to, 

Mr.  Brant:  That  is  correct. 

The  Court:    that  the  law  gives  me  whether 

the  taxpayer  is  agreeable  about  it  or  not. 

Q.  (By  Mr.  Brant)  :  Mr.  Tucker,  in  issuing  the 
three  summonses  which  you  have  issued  and  which 
are  the  basis  for  your  present  action,  was  one  of 
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the  purposes  that  you  had  in  mind  at  that  time  as- 
sisting in  any  manner  the  preparation  of  a  crim- 
inal case  against  Clifford  O.  Boren  and  Delta  M. 
Boren  in  connection  with  their  returns  for  1950 
and  1951?  A.    Yes,  it  was. 

Q.  Mr.  Tucker,  do  you  have  in  your  possession 
here  in  court  the  notes  and  transcripts  which  you 
made  from  the  books  and  records  supplied  by  the 
Clifford  O.  Boren  Contracting  Company  in  con- 
nection with  the  pay  roll  checks? 

A.     Yes,  sir,  I  do. 

Q.  Would  you  permit  me  to  examine  them, 
please  ? 

Mr.  McHale:  I  object  to  this,  your  Honor.  This 
is  confidential.  This  is  a  matter  garnered  by  the 
agent  in  his  investigation.  It  is  not  relevant  or  ma- 
terial to  any  part  of  the  inquiry  here. 

The  Court :    What  would  be  the  purpose  of  it  ? 

Mr.  Brant:  Your  Honor,  I  wish  to  demonstrate 
by  the  notes  and  transcripts  which  Mr.  Tucker  [56] 
made  of  the  taxpayer's  books  and  records,  I  wish 
to  demonstrate  in  part  the  nature  and  extent  and 
scope  of  his  prior  examination  of  these  records, 
and  to  demonstrate  that  his  present  examination 
is  not  necessary. 

And  on  the  issue  of  privilege  I  call  to  the  court's 
attention  that  the  notes  and  transcripts  which  I 
have  asked  him  for  are  information  which  he  ob- 
tained from  the  taxpayer's  books  and  records,  so 
they  could  hardly  claim  confidential  privilege  on 
those. 
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The  Court:  Well,  I  am  not  interested  in  claims 
of  confidential  privilege.  I  am  interested  in  the 
claim  of  materiality.  As  I  understand  it,  what 
the  petitioner  here  wants  is  to  have  photostatic 
copies  of  these  endorsements  and,  I  assume,  to 
submit  them  to  handwriting  experts  with  exemplars 
to  determine  whether  or  not  the  people  who  al- 
legedly endorsed  the  checks  did  in  fact  endorse  the 
checks.  That  is  my  understanding  of  it.  And  my  un- 
derstanding of  it,  as  a  matter  of  common  knowledge, 
I  assume,  though  I  would  want  to  ask  him  that, 
the  other  documents  desired  are  for  the  purpose 
of  auditing,  in  a  sense  tracing  the  carrying  of  these 
checks  through  the  records  of  the  company  to  see 
whether,  for  example,  they  were  in  fact  charged 
to  the  salary  account  and  so  forth — pay  roll. 

Mr.  Brant:  Of  course  that  is  absolutely  true, 
your  Honor.  He  is  directing  himself  specifically  as 
to  desiring  these  [57]  photostats.  But  my  burden 
must  necessarily  be  broader  than  that.  I  must 
attack  his  entire  examination  to  show  that  it  itself 
is  unnecessary.  My  question  was  directed  to  that, 
your  Honor. 

The  Court:  If  he  had  them  tmce  available  the 
burden  is  on  the  petitioner  to  show  a  necessity  for 
a  third  examination. 

Mr.  Brant:     That's  right.  I  will  withdraw 

The  Court:  Now,  if  he  has  made  photostatic 
copies  he  has  this  information.  If  you  want  to  show 
that,  why, 

Mr.  Brant:     I  do  desire  to  know  the  nature  of 
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the  transcripts  of  information  that  he  and  his  as- 
sociate  Mr.    Calkins   took   from   these   books    and 
records. 

The  Court:  Do  you  contend  that  he  had  photo- 
static copies  made*? 

Mr.  Brant:  I  do  not  contend  that  he  has  photo- 
static copies,  but  I  would  speculate  that  he  has 
copies  of  every  bit  of  information  on  the  checks. 
That  is  pure  speculation. 

The  Court:  Why  don't  you  ask  him  that?  We 
would  invade  his  private  papers,  as  we  would  yours, 
only  as  a  last  resort.  Ask  him  if  he  doesn't  have 
it.  I  would  assume  the  same  thing.  He  must  have 
been  doing  something  with  them  all  the  time  he 
had  them. 

Q.  (By  Mr.  Brant) :  Mr.  Tucker,  how  much 
information  did  you  extract  from  the  pay  roll 
checks  of  the  Clifford  O.  Boren  [58]  Contracting 
Company?  Would  you  tell  us  generally  what  infor- 
mation you  took  off  the  checks? 

A.  Well,  in  answering  that  question  I  would 
have  to  restrict  it  to  only  the  checks  that  I  exam- 
ined and  only  as  to  those  checks  from  which  I  did 
extract  information. 

Q.  All  right.  What  information  did  you  ex- 
tract ? 

A.  All  right.  From  certain  checks  I  extracted 
the  date  of  the  check,  the  name  of  the  payee  of  the 
check,  the  bank  endorsement  of  the  check,  and  the 
names  of  the  individuals  appearing  on  the  reverse 
side  of  the  check. 
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Q.  Was  there  any  other  information  on  that 
check  ? 

A.    Excuse  me.  The  amount,  of  course. 

Q.     Sir?  A.     The  amount,  of  course. 

Q.  Was  there  any  other  information  on  the 
checks  that  you  examined  other  than  what  you  have 
obtained?  The  check  that  you  were  just  referring 
to.  What  other  information  would  there  be  on  the 
check?  A.     Oh,  the  name  of  the  bank. 

Q.     Did  you  obtain  the  name  of  the  ]}ank? 

A.     No,  I  didn't. 

Q.  You  never  obtained  the  name  of  the  bank 
upon  which  the  check  was  drawn? 

The  Court:  Do  you  mean  did  he  make  a  note 
of  it? 

The  Witness:     Well,  the  bank  account 

Q.  (By  Mr.  Brant)  :  Do  you  know  the  bank 
on  which  these  checks  were  drawn? 

A.  Yes,  I  am  certain  that  I  do.  There  were 
several  bank  accounts,  but  as  I  recall  these  were 
drawn  on  the  Bank  of  America  at  North  Park  in 
San  Diego. 

Mr.  Brant:  I  have  no  further  questions,  your 
Honor. 

The  Court:  Mr.  Clerk,  would  you  place  the 
subpoena  in  front  of  the  witness. 

(Whereupon   the   document   was   placed  be- 
fore the  witness.) 

The  Court:  I  notice,  Mr.  Tucker,  that  the  sub- 
])oena   calls   for,    I   believe,   five   classifications   of 
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documents.  One  is  the  daily  journal.  The  second  is 
the  cash  journal.  The  third  is  the  general  ledger. 
The  fourth  is  the  pay  roll  records.  And  the  fifth  is 
the  pay  roll  checks.  I  have  heard  quite  a  bit  said 
as  to  the  necessity  of  the  production  of  pay  roll 
checks,  but  what  is  the  basis  for  the  necessity  of 
the  production  of  the  other  four  items? 

The  Witness:  Well,  it  would  be  this,  your  Honor: 
to  ascertain  definitely  that  any  particular  check 
was  in  fact  charged  in  the  records  of  the  company. 
And  that  check  should  then  be  charged — I  mean 
should  be  traced  into  the  pay  roll  record  and  then 
from  the  pay  roll  record,  which  is  only  a  subsidiary 
record,  into  the  general  records  of  the  company 
for  the  purpose  of  determining  to  a  finality  if  that 
check  or  like  checks  were  actually  charged  to  ex- 
pense. [60] 

The  Court:  How  would  the  cash  journal  be  in- 
volved, or  the  general  journal? 

The  Witness:  I  couldn't  say,  sir,  what  these 
particular  records — the  cash  journal  would  reflect 
the  disbursements  and  receipts  of  cash. 

The  Ovurt:  These  are  checks,  and  I  would  as- 
sume they  would  be  charged  directly  from  the  pay 
roll  ledger,  or  whatever  the  pay  roll  record  is, 
directly  to  some  general  ledger  account,  some  gen- 
eral ledger  expense  account,  without  going  through 
the  general  journal  or  the  cash  journal. 

The  Witness:     Yes. 

The  Court:      I  was  trying  to  think  of  some  con- 
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tingency  that  would  make  the  cash  journal  or  even 

the  general  journal  necessary. 

The  Witness:  Well,  Mr.  Calkins  would  be  far 
better  qualified  to  answer  that  particular  question 
because  he  has  examined  those  records  in  far  more 
detail  than  I  have. 

The  Court:  Very  well.  Would  you  want  to  call 
Mr.  Calkins? 

Mr.  McHale:  I  think  Mr.  Calkins  could  answer 
that  question  better. 

The  Court:  Are  there  any  further  questions  of 
Mr.  Tucker? 

Mr.  McHale:  Yes.  I  have  one  further  question, 
your  Honor,  with  respect  to  the  last  series  of  [61] 
questions. 

Recross  Examination 

Q.  (By  Mr.  McHale) :  Mr.  Tucker,  isn't  it  true 
that  notices  of  deficiency  are  issued  by  the  Com- 
missioner of  Internal  Revenue? 

A.     Yes,  that  is  collect. 

Q.  And  if  the  statute  of  limitations  were  run- 
ning, say,  in  June  of  a  year,  the  recommendations 
would  have  to  be  made  several  months  before  that 
by  the  agent  in  the  field  so  proper  processing  could 
be  made  to  various  dei:»artments  of  the  Internal 
Revenue  Service. 

A.     They  would  have  to  be  made  in  advance. 

Mr.  McHale:     That's  all. 

The  Court :  Mr.  Tucker,  did  you  have  the  knowl- 
edge  of   the   facts   in  this   employee's   affidavit   as 
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early  as  March,  and  you  did  not  terminate  your 

examination  until  July? 

The  Witness:  We  first  examined  the  checks 
for  the  first  time  in  February  and  based  on  cer- 
tain information  obtained  from  those  checks  we 
conducted  further  investigation  in  that  particular 
regard.  And  then  it  was  in  March — counsel  said 
on  March  16th,  and  that  sounds  correct — that  we 
obtained  certain  testimony  with  respect  to  the 
certain  pay  roll  checks  which  at  that  time  then 
made  it  apparent  to  us  that  further  investigation 
along  those  lines  would  be  needed. 

Now,  between  March  and  July  when  we  again 
requested  those  checks,  without  referring  to  my 
records  I  can't  say  [62]  what  happened.  I  do  know 
that  I  was  out  of  the  state  for  a  period  of  weeks. 
And  as  I  recall,  Mr.  Brant  was  ill  for  some  time. 
And  the  delay  was  occasioned  by  Mr.  Brant  not 
being  available  or  Mr.  Calkins  not  being  available 
or  myself.  I  was  gone  for  some  six  weeks. 

The  Court:  When  did  you  complete  your  second 
resort  to  the  pay  roll  checks,  your  second  examina- 
tion, now? 

Mr.  McHale:  Your  Honor,  it  wasn't  completed. 
The  stipulation  which  Avas  read  here  today  was  the 
fact  that  in  July  they  asked  again  to  see  these 
checks  and  were  refused.  And  this  action,  the  issu- 
ance of  the  subpoena  took  place,  I  think,  as  a 
consequence  thereof. 

Mr.  Brant:  I  must  correct  that  statement,  coun- 
sel.  On  July  11,   1955— and  this  was  our  stipula- 
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tion — Mr.  Tucker  requested  all  the  payroll  checks 
and  payroll  records  on  July  13,  1955.  I  delivered 
to  Mr.  Tucker  and  Mr.  Calkins  the  pay  roll  rec- 
ords and  pay  roll  checks  that  are  now  being  sought. 
And  that  is  our  stipulation,  if  you  will  refer  back. 

The  Court :  •  How  long  did  they  have  them  after 
that? 

Mr.  Brant:  I  delivered  them  to  them  and  they 
stated  that  they  wanted  copies  of  them,  and  I  in- 
formed them  that  I  could  not  consent  to  their  being 
permitted  to  make  copies  at  that  time;  and  as  I 
recall  Mr.  Tucker  and  Mr.  Calkins  stated  to  me, 
well,  they  didn't  need  to  examine  them  then. 

The  Court:  Now  when  last  before  that  had  [63] 
the  agents  had  possession  of  the  pay  roll  checks? 

Mr.  Brant:  I  couldn't  particularize  a  date,  your 
Honor,  for  this  reason :  They  were  brought  in  about 
February  of  1955,  they  were  brought  into  my  office 
and  remained  there  for  a  considerable  period  of 
time ;  and  they  were  making  examinations. 

Now,  I  do  know  on  several  days  they  devoted 
themselves  almost  exclusively  to  the  examination 
of  the  checks  and  the  x)ay  roll  records  and  the 
supporting  ledgers.  I  cannot  particularize  the  exact 
date,   your  Honor. 

The  Court:  Will  the  Government  accept  coun- 
sel's statement  as  testimony,  as  supplementing  his 
affidavit  ? 

Mr.  McHale:  As  supplementing  his  affidavit, 
yes,  your  Honor. 

Mr.  Brant  has  said  that  possession  was  given  of 
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these  checks.  Just  to  clarify — and  I  think  you  testi- 
fied as  to  this  before — but  isn't  it  true  that  you 
were  never  given  outright  possession  of  these 
checks;  you  were  only  permitted  to  examine  them 
in  the  offices  of  Mr.  Brant?  You  were  never  per- 
mitted to  take  them  outside  or  copy  or  photostat 
them  ? 

The  Witness:    That  is  correct. 

Mr.  McHale:  And  that  this  examination  and  the 
tax  liability  of  Delta  Boren  and  Clifford  Boren 
with  respect  to  either  criminal  or  civil  fraud  is 
still  continuing  and  has  not  terminated?   [64] 

The  Witness:    That  is  true. 

Mr.  McHale:  And  you  made  demand  in  July 
for  the  checks  to  copy  or  photostat  and  that  has 
been  refused  and  been  refused  since,  is  that  cor- 
rect? 

The  Witness:    That  is  correct. 

Mr.  McHale:     That  is  all,  your  Honor. 

The  Court:     Anything  further,  Mr.  Brant? 

Mr.  Brant:  Nothing  further  from  this  witness, 
your  Honor. 

The  Court:  Very  well.  You  may  step  down,  Mr. 
Tucker. 

(Witness  excused.) 
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The  Court:  Does  the  petitioner  wish  to  call  Mr. 
Calkins?  Oh,  the  respondents  are  proceeding  now. 

Mr.  Brant :  I  hadn't  felt  it  necessary  to  call  Mr. 
Calkins.  Well,  yes,  I  will  call  Mr.  Calkins,  please. 

The  Clerk:     State  your  name,  please. 

FORREST  P.  CALKINS 
called  as  a  witness  on  behalf  of  the  respondents, 
being  first   sworn,   was   examined  and  testified  as 
follows : 

The  Witness:    Forrest  P.  Calkins. 

Direct  Examination 

Q.  (By  Mr.  Brant) :  Mr.  Calkins,  you  have 
examined  the  pay  roll  checks  and  pay  roll  records 
of  the  Clifford  O.  Boren  Contracting  Company  for 
the  period  July  1,  1951  to  December  31,  1951,  have 
you  not?  [65] 

A.     Well,  I  have  examined  them  in  part,  sir. 

Q.  You  have  made  an  examination  of  them,  is 
that  correct? 

A.     Of  some  of  them,  yes,  sir. 

Q.  Have  you  examined  the  general  ledger  in 
connection  with  those  checks,  general  ledger  and 
pay  roll  accoimt? 

A.     I  believe  I  have,  yes,  sir. 

Mr.  Brant:    No  further  questions,  your  Honor. 

The  Court:  You  may,  of  course,  cross  examine 
this  witness.  I  assume  you  proceeded  on  that  as- 
sumption, pursuant  to  Rule  43(b). 

Cross    Examination 
Q.     (By  Mr.  McHale)  :    Mr.  Calkins,  I  will  show 
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(Testimony  of  Forrest  P.  Calkins.) 
you  the  summons  that  was  issued  by  Mr.  Tucker, 
Exhibit  A  to  th.e  petition,  and  ask  you  how  the 
cash  journal  would  be  involved  in  the  matter  of 
his  pay  roll  checks.  Notice  that  the  cash  journal 
is  called  for. 

A.  Well,  the  cash  journal  in  the  Clifford  O. 
Boren  Contracting  Co.  was  a  combined  cash  re- 
ceipts and  cash  business,  your  Honor.  The  journal 
reflected  both  moneys  received  and  disbursements 
of  cash  during  the  conduct  of  business.  Therefore, 
to  trace,  say,  any  particular  pay  roll  into  the  ex- 
pense accoimt  it  would  be  necessary  to  follow  that 
check  through  the  individual  pay  roll  sheet  into  the 
pay  roll  reconciliation  for  the  particular  week  or 
pay  period  onto  the  cash  book,  and  [66]  through 
that,  the  monthly  posting  into  the  expense  ledger 
sheet, 

Mr.  McHale :      Thank  you. 

The  Court:    Were  the  checks  treated  as  cash? 

The  Witness:  Well,  we  refer  to  cash,  your 
Honor.  It's  cash  or  check.  It's  a  disbursement  of 
moneys. 

The  Court:  Combined  cash  journal  and  check 
register  ? 

The  Witness:  Yes,  sir,  it  would  be  considered 
that. 

The  Court:  How  would  the  general  journal  be 
necessary  to  your  examination,  your  further  ex- 
amination ? 

The  Witness:  Only  in  the  event  any  adjustments 
v:ere  made  throught  a  general  journal  to  the  pay 
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(Testimony  of  Forrest  P.  Calkins.) 
roll  accounts  or  wages  accounts;  that  is,  either  ad- 
ditions to  that  account  or  anj^  reductions   of  the 
total  exx^ense  to  the 

The  Court:    General  journal  entries? 

The  Witness:  Yes,  usually  correcting  or  adjust- 
ing entries. 

The  Court:  Is  there  anything  further  of  Mr. 
Calkins? 

Redirect  Examination 

Q.  (By  Mr.  Brant)  :  Mr.  Calkins,  in  making 
your  examination  of  the  payroll  account  of  the 
Clifford  O.  Boren  Contracting  Co.  for  this  period, 
did  3^ou  examine  the  cash  journal? 

A.     The  cash  journal?  Yes,  sir,  I  did. 

Q.    And  did  you  examine  the  general  journal? 

A.    Yes,  sir,  I  did. 

Q.  And  you  have  already  testified  you  examined 
the  general  ledger,  as  I  recall. 

A.     Yes,  sir. 

Mr.  Brant:     No  further  questions,  your  Honor. 

Mr.  McHale:     That  is  all,  your  Honor. 

The  Court:     You  may  step  down,  Mr.  Calkins. 
(Witness  excused.) 

Mr.  Brant:  Your  Honor,  at  this  time  I  would 
like  to  introduce  into  the  evidence  a  letter  bearing 
date  of  October  19,  1955,  and  signed  by  Mr.  Ed- 
ward R.   McHale. 

Mr.  McHale:  I  object  to  the  introduction  of 
this,  your  Honor.  This  is  irrelevant,  incompetent 
and  immaterial;  and  it  was  in  an  effort  made  be- 
tween counsel  at  one  time  to  settle  this  proceeding 
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by  Avay  of  compromise — that  is,  to  take  certain  of 
these  records,  photostat  them  under  some  method 
agreeable  to  both  of  us;  and  the  letter  was  written 
by  me,  as  counsel,  to  Mr.  Brant,  as  counsel,  with 
respect  to  a  possible  compromise  of  this  matter. 
The  Court:  Will  you  hand  it  to  the  clerk? 
Mr.  Brant:     Yes,  your  Honor. 

(Whereupon   the   document   was   handed   to 
the  court.) 
The  Court:     The  objection  is  overruled.  It  may 
be  received  as  Respondents'  Exhibit  next  in  order. 
The  Clerk:     That  is  C,  your  Honor.   [68] 

(The  exhibit  referred  to,  marked  Respond- 
ents' Exhibit  C,  was  received  in  evidence.) 

RESPONDENTS'  EXHIBIT  "C" 
United  States  Dei^artment  of  Justice 

United  States  Attorney,  Southern  District  of  Cali- 
fornia, 600  Federal  Building,  Los  Angeles  12. 

Address  reply  to  United  States  Attorney  and  refer 
to  initials  and  nmnber  ERMcH:mk  Tax  Di- 
vision. 

Torrance  &  Wansley  October  19,  1955 

Attorneys  at  Law 

1216  Bank  of  America  Bldg.,  San  Diego  1,  Calif. 
Attention:  John  A.  Brant,  Esq. 
Re :  Lloyd  M.  Tucker,  etc.,  vs.  Clifford  O.  Boren 
Contracting    Co.,    Inc.,    etc.,    et    al.,    No. 
1780-SD  Civil. 
Dear  Sirs: 

With  respect  to  your  letter  of  October  12,  1955, 
we  are  in  agreement  with  you  that  it  would  be  to 
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the  best  interest  of  your  clients  and  the  Govern- 
ment to  avoid  furth(^r  proceedings  through  the 
Courts  with  respect  to  the  production  of  certain 
books  and  records  of  the  Clifford  O.  Boren  Con- 
tracting Co.,  Inc. 

We  would  be  agreeable  to  preparing  such  an 
order  as  you  suggested  in  your  letter  of  October 
12,  1955,  with  respect  to  the  payroll  checks,  which 
are  the  documents  Mr.  Tucker  wishes  to  examine, 
j)roviding  that  an  opportunity  be  given  the  Govern- 
ment to  reproduce  the  checks  either  photographic- 
ally or  through  some  photostatic  process.  We  would 
be  willing  to  stipulate  that  the  copying  be  done 
either  through  the  Clerk  of  the  Court  or  an  im- 
partial commercial  photographic  or  photostatic  com- 
pany, if  you  do  not  wish  to  entrust  the  checks  to  the 
custody  of  the  Government  for  the  purposes  of 
copying  only. 

If  this  is  agreeable  to  you,  please  advise  us  of 
the  method  of  copying  agreeable  to  you  and  we  will 
prepare  a  stipulation  and  order  to  that  effect.  As 
we  understand  it,  the  copying  of  payroll  checks, 
once  accomplished,  will  make  unnecessary  any 
further  investigation  by  Agent  Tucker  into  the 
books  and  records  of  the  Clifford  O.  Boren  Con- 
tracting Co.,  Inc.,  and  actions  No.  1780-SD  and  No. 
1774-SD  may  be  dismissed  by  stipulation  of  counsel. 

Very  truly  yours, 

Laughlin  E.  Waters, 
United  States  Attorney 
/s/  Edward  R.  McHale, 

Assistant  U.  S.  Attorney 
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Mr.  Brant:  The  resxoondents  now  rest,  your 
Honor. 

The  Court:    Is  there  any  rebuttal? 

Mr.  McHale:  Yes,  your  Honor.  With  respect  to 
this  letter  which  has  been  received  in  evidence,  I 
suppose  there  is  nothing — since  your  Honor  has  ad- 
mitted it  into  evidence — for  me  to  do  but  to  testify 
briefly  with  respect  to  the  circumstances  surround- 
ing it. 

The  Court:  Will  the  respondents  accept  Mr. 
McHale's  recently  made  statement  with  respect  to 
this  letter  as  his  testimony? 

Mr.  Brant:    Yes,  your  Honor,  certainly. 

Mr.  McHale:  I  think  that  will  take  care  of  it, 
your  Honor. 

The  Court :  Any  further  rebuttal  ?  Does  the  peti- 
tioner rest? 

Mr.  McHale:  Excuse  me  one  moment,  your 
Honor. 

That  is  all.  We  rest,  your  Honor. 


The  Court 


Both  sides  rest? 


Mr.  Brant:    Yes,  your  Honor. 

The  Court:    I  will  hear  from  the  respondents. 

Mr.  Brant:  Your  Honor,  the  respondents  object 
to  the  summonses  on  several  grounds,  a  number  of 
which  have  been  alluded  to  here,  but  I  would  first 
generally  like  to  state  [69]  the  grounds  and  go  into 
a  more  detailed  consideration  of  them. 

Section  7602  of  the  Internal  Revenue  Code  of 
1954,  under  w^hich  these  summonses  have  been  is- 
sued, authorizes  an  examination  of  a  taxapyer's 
books — not  necessarily  "the"  taxpayer's,  but  "a"  tax- 
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payer's  books — for  the  purpose  of  ascertaining  a  tax 
liability;  and  then  certain  other  purposes  are  men- 
tioned but  they  are  not  at  issue  at  the  present  time. 
The  section  says, 

"For  the  purpose  of  ascertaining  the  correctness 
of  any  return,  making  a  return  where  none  has 
been  made,  determining  the  liability  of  any  person 
for  any  Internal  Revenue  tax  or  the  liability  at 
law  or  in  equity  of  any  transferee  or  fiduciary  of 
any  person  in  respect  of  an  Internal  Revenue  tax, 
or  collecting  any  such  liability,  the  Secretary  or  his 
delegate  is  authorized — "  to  examine  and  to  take 
testimony. 

We  submit  first,  your  Honor,  that  the  tax  liability 
of  Clifford  O.  Boren  and  Delta  M.  Boren  has  been 
ascertained.  The  Commissioner  of  Internal  Rev- 
enue, in  connection  with  the  years  1950  and  1951, 
has  made  a  determination  of  their  tax  liability,  and 
as  a  matter  of  law  that  determination  is  prima  facie 
correct.  Not  only  has  he  made  a  determination  of 
the  tax  liability  but  he  has  also  disallowed  salary 
deductions  of  Clifford  O.  Boren  and  Delta  M.  Boren 
and  has  [70]  asserted  a  fraud  penalty.  The  period 
of  limitations  as  to  the  returns  of  Clifford  O.  Boren 
and  Delta  M.  Boren  for  1950  and  1951,  and  as  a 
matter  of  fact,  also  for  the  contracting  comx:»any 
for  its  fiscal  year,  have  expired. 

The  statute  under  which  these  examinations  are 
sought  to  be  made,  and  particularly  Section  7605(b), 
I^rohibits  unnecessary  examinations.  The  Section 
7605(b)  is  headed  "Restrictions  on  Examination  of 
Taxpayer."   This   section  provides   that   "No   tax- 
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payer  shall  be  subjected  to  unnecessary  examina- 
tion or  investigations,  *  *  *."  That  is  the  first  pro- 
vision of  that  section. 

Now,  we  submit  that  the  examination  in  this  case 
is  unnecessary.  The  books  and  records  which  they 
now  seek  to  examine  under  these  summonses  were 
available  to  the  present  petitioner  here.  He  did  in 
fact  make  an  examination  of  them.  He  didn't  fully 
utilize  the  available  opportunity  which  he  had,  but 
the  records  were  made  available  to  him.  The  prim- 
ary records  which  he  desires  to  examine  are  the 
pay  roll  checks  and  records,  and  they  were  made 
available  to  him  on  more  than  one  occasion,  and 
he  has  testified  that  he  made  notes  and  transcripts 
— rather  detailed  notes  and  transcripts,  as  I  recall. 
And  we  submit  that  the  examination,  therefore,  is 
unnecessary. 

Also, — and  I  think  this  is  borne  out  particularly 
by  [71]  Mr.  Tucker's  affidavit  which  has  been  filed 
in  this  case — the  summonses  that  have  been  issued 
are  unreasonable  in  scope. 

Now,  this  is  a  third  party  examination.  This  is 
not  an  examination  of  the  taxpayer  whose  tax  lia- 
bility is  being  investigated,  as  counsel  has  properly 
pointed  out.  They  have  examined  these  records  most 
carefully.  They  know  particularly  and  specifically 
what  books  and  records  they  want.  They  want  the 
pay  roll  checks  of  this  employee.  That  is  what  they 
want.  And  I  think  you  can  read  the  affidavit  which 
they  have  filed  and  that  is  jiist  what  they  want, 
plus,  in  addition,  if  they  happen  to  find  something 
else  from  this  examination,  that  would  bo  fine.  I 
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submit  they  know  particularly  and  specifically  the 
records  which  they  want  and  they  should  be  re- 
quired to  particularize  those  records  in  the  sum- 
monses. They  are  not  entitled  to  again  make  a  broad 
sweeping  examination  as  they  seek  to  do  under  the 
present  siunmonses. 

And,  also,  I  would  like  to  point  out  again  that 
Mr.  Tucker  had  considerable  opportunity  to  ex- 
amine these  records.  They  were  available  for  a 
period  of  time  running  between  October  20th  of 
1954  and  July  15th  of  1955,  a  rather  considerable 
period  of  time.  The  particular  times  are  contained 
in  my  affidavit.  Mr.  Tucker  differs  with  me  some- 
what in  his  affidavit.  But  in  all  events  he  had  a  con- 
siderable period  of  time  to  devote  himself,  if  he 
desires  so  to  do,  to  the  examination  of  these  records. 
And  he  failed  to  do  so,  [72]  apparently,  and  now 
seeks  again  to  go  through  them. 

The  Court :  Should  the  agent  be  required  to  think 
of  all  potentialities  whenever  he  makes  an  exam- 
ination ? 

Mr.  Brant:  Well,  your  Honor,  I  think,  the  an- 
swer to  that  question  is  yes ;  and  the  answer  to  it  is 
yes  for  this  reason:  Again  referring  back  to  this 
Section  7605(b),  and  I  already  mentioned  to  your 
Honor  the  first  prohibition  that  a  taxpayer  should 
not  be  subjected  to  unreasonable  examination,  and 
then  the  second  one  goes  on  and  says,  "*  *  *  and 
only  one  inspection  of  a  taxpayer's  books  of  account 
shall  be  made  for  each  taxable  year  unless  the  tax- 
payer requests  otherwise  *  *  *"  and  we  have  not 
requested  that,   as  we  stated  in  our  stipulation — 
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*'*  *  *  or  unless  the  Secretary  of  his  delegate,  after 
investigation,  notifies  the  taxpayer  in  writing  that 
an  additional  inspection  is  necessary." 

Now,  the  stipulation  also  demonstrates  that  these 
things  have  not  been  done.  So  \Ye  submit,  your 
Honor 

The  Court :  The  petitioner  says  here  that  he  never 
did  finish,  that  he  finally  went  to  you,  as  I  under- 
stand it,  and  he  had  this  idea — he  was  tardy,  yes — 
but  he  had  the  idea  that  he  had  better  photostat 
these  endorsements,  and  you  said  no. 

Mr.  Brant :  That  is  correct.  He  also  has  testified, 
[73]  your  Honor,  that  he  has  obtained  no  further 
information  since  the  time  that  he  did  examine  the 
checks.  He  had  this  affidavit  that  apparently  caused 
him  to  be  suspicious  of  the  checks.  He  had  this  in- 
formation when  he  made  the  examination — had 
them  available,  in  all  events  on  July  13th.  They 
handed  to  him  the  pay  roll  records  and  checks  as  he 
had  requested,  and  they  were  presented  to  him. 
Had  he  desired  to  examine  them,  why,  his  oppor- 
tunity was  there. 

Of  course,  now  what  he  is  really  after  is  the 
right  to  photostat  them,  and  I  am  going  to  touch 
expressly  on  our  views  as  to  his  right  to  photostat 
them.  I  am  coming  up  to  that  point. 

The  Court:  He  just  didn't  think  about  this  one 
angle,  probably.  The  question,  I  suppose,  is  whether 
he  should  be  required  in  one  sitting  to  think  of  all 
the  possibilities;  or  two  sittings. 

Mr.  Brant:  A  notice  of  proposed  deficiency  was 
issued  in  behalf  of  the  corporation.  That  is  covered 
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in  our  stipulation.  That  has  been  done.  That  was 
done.  On  July  15th  his  examination  stopped.  The 
last  day  they  examined  the  books  and  records  of 
the  corporation  was  July  15th.  Prior  to  that  time 
they  were  conducting  this  dual  examination  of  the 
corporate  books  and  records.  And  they  had  a  num- 
ber of  sittings,  I  recall.  I  don't  recall  specifically 
the  number  of  days  they  were  there,  but  they  were 
there  for  a  considerable  [74]  nmnber  of  days.  We 
submit  the  taxpayers  shouldn't  be  required  to  again 
subject  themselves  to  an  examination  merely  be- 
cause the  petitioner  in  this  case  didn't  take  ad- 
vantage of  the  opportunity  which  he  had.  Of 
course, 

The  Court :    These  are  not  the  taxpayers'  records. 

Mr.  Brant:  The  Code  refers  to  "a  taxpayer." 
And  we  submit,  your  Honor,  that  under  the  Martin 
vs.  Chandis  Securities  Co.  case  in  the  Ninth  Circuit 
— I  have  the  citation 

The  Court:  It  is  in  your  memorandum? 

Mr.  Brant:    Yes,  sir.  entitles  a  third  party, 

a  very  similar  situation  as  this,  to  make  these  ob- 
jections which  we  are  now  making. 

The  Court:  I  don't  suppose  there  would  be  any 
question  about  that.  If  anything,  the  third  party 
should  have  more  force  to  his  objections  from  being 
harassed,  at  least.  But  I  was  just  thinking  of  the 
rule  that  w^ould  require  an  agent  to  think  of  all  the 
possibilities — to  make  his  examination  under  the 
implied  threat  that  he  couldn't  go  back  and  take 
another  look.  Lawyers  don't  labor  under  that,  do 
they? 
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Mr.  Brant:    We  do,  your  Honor. 

The  Court:  I  would  hate  to  think  that  you  had 
to  think  of  all  the  advisement  the  second  a  client 
came  into  the  office. 

Mr.  Brant :  But  if  I  am  faced  with  the  statute  of 
[75]  limitations  I  had  better  get  my  complaint.  And 
if  a  revenue  agent  doesn't  complete  his  examination 
within  the  statutory  period  he  is  precluded  from 
making  an  examination,  unless  he  is  prepared  to 
take  the  affirmative  burden  of  establishing  fraud. 
That  is  my  understanding. 

The  Court:    Has  the  statute  rmi? 

Mr.  Brant:  Yes,  as  to  all  three,  your  Honor; 
with  this  caveat — and  I  might  be  anticipating  Mr. 
McHale.  In  the  notice  of  deficiency  they  have  as- 
serted a  fraud  penalty.  In  the  petition  they  made 
the  general  assertion  that  they  have  reasonable 
grounds  to  believe  that  fraud  was  committed.  If 
they  have  succeeded  in  establishing  that  probable 
cause  then  they  have  overcome  our  objection  that 
the  statute  of  limitations  has  run. 

Mr.  McHale :  I  think  we  have.  That  is  our  whole 
point  here. 

Mr.  Brant:  Perhaps  they  have.  The  statute  has 
run,  and  they  therefore  have  the  affirmative  burden, 
in  order  to  make  another  examination,  of  establish- 
ing that  ])robable  cause.  But  even  if  they  establish 
that  probable  cause  to  make  the  second  examination 
they  must  of  necessity  comply  with  Section  7605(b) 
and  get  the  Secretary  of  the  Treasury  or  his  dele- 
gate,  after   investigation,   to   certify   in   a  written 
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notice  that  an  additional  examination  is  necessary; 
which  they  have  not  done. 

Now,  on  the  very  interesting  point  as  to  whether 
or  [76]  not  they  are  entitled  to  obtain  photostatic 
copies  of  these  records,  the  statute,  your  Honor, 
authorizes  the  Secretary  of  the  Treasury  or  his 
delegate  to  examine.  There  is  no  authority  that  I 
have  been  able  to  find  in  Section  6702  that  permits 
them  to  do  anything  more  than  examine.  The  words 
"to  examine,"  according  to  my  interpretation  of  it, 
indicates  an  inspection  of  some  type  of  the  records 
and  would  not  indicate  a  right  to  make  a  seizure 
of  these  records.  And  we  submit,  your  Honor,  that 
a  seizure  is  not  authorized.  On  the  pretext  of  mak- 
ing an  examination  the}^  are  not  authorized  to  make 
a  seizure  of  them. 

Now,  in  the  brief  which  we  have  filed  I  call  the 
court's  attention  to  U.  S.  vs.  Krans,  270  F.  578  at 
581.  That  was  a  District  Court  decision  in  which 
Judge  Learned  Hand  when  he  was  sitting  in  the 
District  Court,  stated  in  connection  with  an  in- 
spection authorized  by  the  Volstead  Act,  ''*  *  *  It  is 
clear  that  the  right  to  inspect  (the  records  and 
papers)  did  not  give  the  right  to  seize,  and  this  is 
enough  to  require  a  return  of  the  papers  *  *  *" 

We  su])mit,  your  Honor,  that  insisting  upon 
photostatic  copies  is  a  seizure  of  these  records  just 
as  much  as  if  they  took  the  actual  records.  We  sub- 
mit that  is  a  seizure. 

Now,  I  have  also  noted  in  our  points  and  au- 
thorities two  cases  which  appear  to  be  contrary. 
One  is  U.  S.  vs.  [77]  Sherry,  294  F.  684.  Well,  that 
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case  was  a  seizure  that  was  made  with  consent  or 
without  objection.  Here  we  are  objecting. 

Likewise,  in  Selhnayer  Packing  Co.  vs.  Comm.,  a 
case  that  came  up  to  the  Circuit  Court  from  the 
Tax  Court,  and  concerned  itself  with  some  seized 
sales  slips.  The  court  pointed  out  that  there  had 
been  no  objection  to  the  seized  sales  slips  at  the 
time  of  trial ;  the  evidence  was  cumulative ;  and  they 
had  been  able  to  establish  there  was  an  eminent 
possibility  of  these  records  being  destroyed.  They 
had  a  Vv-hole  histor}^  of  destroyed  records  and  they 
had  apparently  been  burned  almost  under  the  eyes 
of  the  revenue  agents — almost  that  close  to  them. 
They  knew  it.  They  were  able  to  establish  that.  And 
that  is  an  unportant  point.  Counsel  has  stated  two 
cases 

The  Court :  That  would  only  go  to  probable  cause. 

Mr.  Brant:  That  is  correct.  Counsel  cited  two 
cases  on  the  same  point.  I  would  like  to  briefly  men- 
tion them  and  then  I  hope  not  to  further  bother 
the  court.  In  Lisansky,  et  al.  vs.  United  States,  31 
F.2d  846, — cited  by  counsel — at  page  851,  the  court 
makes  this  statement  which  I  feel  distinguishes  the 
case: 

"There  was  no  search  or  seizure  of  the  books  of 
defendant,  nor  was  their  production  compelled  by 
any  legal  process.  On  the  contrary,  the  defendants 
voluntarily  showed  them  to  the  Government  agents 
and  left  them  in  their  possession  for  auditing." 

The  other  citation  is  Cooper  vs.  United  States, 
9  F.2d  216  at  page  220.  The  court  there  stated: 

"Government  officers,  under  the  applicable  rev- 
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enue  law,  demanded  access  to  the  books  and  papers 
of  the  corporation,  in  order  to  verify  or  discredit 
the  returns  it  had  made,  and  neither  force,  threats, 
nor  other  objectionable  methods  were  employed. 
The  corporation,  without  objection,  answered  and 
complied  with  the  demand  for  inspection  and  exam- 
ination and  aided  and  participated  therein." 

The  Court:  Assume  that  this  does  constitute  a 
seizure,  or  would  constitute  a  seizure,  the  i)etition 
here  is  an  affidavit  here  and  if  it  shows  probable 
cause  the  constitution  requirements  would  be  satis- 
fied, would  they  not? 

Mr.  Brant:  I  think,  your  Honor,  they  would 
have  to  show  probable  cause  for  the  commission  of 
a  crime  in  order  to  comply  with  Rule  41  of  the 
Federal  Rules  of  Criminal  Procedure  of  this  court, 
in  order  to  get  the  search  warrant  and  search  and 
seize  it.  I  submit  if  the  Government  wants  to  face 
that  issue  and  seek  a  formal  search  warrant,  that 
would  be  something-  entirely  different.  But  they 
have  not  borne  the  burden  of  showing  probable 
cause  of  the  commission  of  a  crime  in  order  to 
justify  a  search  warrant.  I  submit  they  have  not 
done  that  in  this  matter. 

The  Court:  Aren't  you  confusing  two  portions 
of  the  [79]  Fourth  Amendment?  The  first  portion 
is  the  right  of  people  to  be  secure  in  their  houses, 
and  then  personal  effects  against  unreasonable 
searches  and  seizure  will  not  be  violated.  Isn't  that 
what  you  rely  upon  here? 

Mr.  Brant:    That  is  correct. 

The   Court:     Now,   the  warrant   for  a  search — 
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there  is  no  warrant  sought  here  for  a  search. 

Mr.  Brant:    That  is  correct. 

The  Court:  That  would  only  be  issued  upon  a 
showing  of  probable  cause. 

Mr.  Brant:    That  is  correct;  a  search  or  seizure. 

The  Court:  But  the  question  of  reasonableness 
of  a  seizure  here  might  turn  upon  probable  cause 
to  believe  that  what  is  being  seized  constitutes  evi- 
dence of  fraud  in  this  case,  or  evidence  of  a  crime. 

Mr.  Brant:  That  is  correct,  your  Honor.  They 
have  no  authority  under  this  section  to  make  a 
seizure.  In  the  administration  of  the  Internal  Rev- 
enue laws  if  they  want  to  make  a  seizure,  Section 
7607(b)  of  the  Internal  Revenue  Code  says,  "For 
provisions  relating  to  searches  and  seizures  see  Rule 
41  of  the  Federal  Rules  of  Criminal  Procedure." 

I  submit  that  if  they  want  to  make  a  search  their 
proper  course  is  just  as  the  statute  directs,  [80] 
"*  *  *  See  Rule  41  of  the  Federal  Rules  of  Criminal 
Procedure,"  and  then  proceed  accordingly. 

I  submit,  your  Honor,  that  under  the  authority 
of  Section  7602  they  are  limited.  And  this  is  the 
scope  of  their  procedure:  They  are  limited  to  mak- 
ing examinations,  and  not  authorized  to  make  a 
seizure. 

Now,  there  is  only  one  further  point  that  I  would 
like  to  make,  which  was  outlined  in  our  points  and 
authorities,  your  Honor,  and  that  is  that  they  do 
not  have  the  right — the  Government  does  not  have 
the  right  to  use  the  administrative  siunmons  imder 
this  section  for  the  purpose  of  investigating  a 
possible    criminal    liability.    And   Mr.    Tucker   has 
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testified  that  at  least  one  of  his  grounds  for  issuing 

the  summonses  here  was  for  that  very  purpose. 

The  Court:     For  the  purpose  of 

Mr.   Brant:     For   the   purpose   of  investigating 

possil)le  criminal  liability  rather  than  a  civil  tax 

liability. 

The  Court:    How  would  that  be  material? 

Mr.  Brant:  The  code  section  says  they  are  au- 
thorized to  make  an  examination  to  determine  the 
tax  liability  of  a  person.  There  is  no  mention  of 
criminal  liability. 

The  Court:  What  does  the  term  "tax  liability" 
comprehend?  Does  it  comprehend  the  criminal  as 
well  as  the  civil  aspect?  [81] 

Mr.  Brant:  Your  Honor,  I  would  say  it  would 
comprehend  this,  that  it  would  comprehend  the 
actual  tax  liability.  And  on  the  second  point  I  am 
not  quite  sure.  I  think  it  would  also  encompass 
several  fraud  penalties  but  would  not  encompass 
criminal  penalties  or  criminal  sanctions  or  the 
investigation  of  possible  criminal  sanctions.  And 
Mr.  Tucker  stated  that  one  of  the  purposes  in  is- 
suing these  summonses  was  for  the  purpose  of 
investigating  a  possible  criminal  case.  In  the  de- 
cision of  the  United  States  vs.  O'Connor,  118  F. 
Sup.  248,  which  I  have  mentioned  in  the  memoran- 
dum, the  court  there  states,  "To  encourage  the  use 
of  administrative  subpoenas  as  a  device  for  com- 
pulsory disclosure  of  testimony  to  be  used  in  pre- 
sentments of  criminal  cases  would  diminish  one  of 
the  fundamental  guarantees  of  liberty." 
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In  that  case  it  was  also  mentioned  in  testimony 
that  one  of  the  purposes  was  the  investigation  of  a 
possible  criminal  liability.  The  court  held  here  that 
they  would  not  sanction  that. 

Thank  you,  your  Honor. 

Mr.  McIIale:  May  it  please  the  court,  with  re- 
spect to  this  case  of  the  United  States  vs.  O'Con- 
nor, that  is  clearly  distinguishable  on  its  facts.  The 
grand  jury  had  returned  an  indictment  and  the 
holding  of  the  court  was  they  couldn't  use  this 
proceeding  after  the  return  of  an  indictment,  [82] 
that  it  was  then  within  the  scope  of  the  appropria- 
tion for  the  trial,  if  necessary,  of  grand  jury  su]3- 
poenas.  But  that  is  not  the  case  here.  This  has  not 
been  presented  to  the  grand  jury  for  indictment.  This 
is  a  continuing  investigation  of  the  tax  liability  of 
the  Borens,  Delta  and  Clifford  Boren.  The  statute 
says,  "*  *  *  for  the  purpose  of  ascertaining  the 
correctness  of  any  return."  And  that  is  what  they 
are  attempting  to  do  here.  And  then  it  goes  on  to 
say,  "*  *  *  and  bears  upon  their  tax  liability." 

That  may  mean  civil  fraud  or  it  may  mean  there 
will  be  an  indictment  coming  out  of  it  having  to 
do  with  the  incorrectness  of  the  return. 

As  I  have  tried  to  keep  clear  all  through  this 
proceeding,  this  is  a  proceeding  by  the  special  agent 
with  respect  to  a  third  party,  the  corporation,  Clif- 
ford O.  Boren  Contracting  Co.  The  Borens  arc 
brouglit  in  only  in  their  corporate  capacities  as 
such. 

Judge  Hall,  in  another  proceeding  which  I  have 
referred  to  in  my  brief.  Tucker  vs.  Hubner — inci- 
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dentally  that  concerns  another  aspect  of  this  in- 
vestigation— stated, 

"The  respondent  makes  the  point  that  the  pro- 
cedural requirements  of  7605(b)  were  not  complied 
with.  The  i^rocedural  requirements  that  a  second  or 
additional  [83]  examination  of  taxpayer's  books 
can  be  made  only  applies  only  to  a  second  exam- 
ination of  the  ])ooks  of  a  taxpayer  whose  tax  is  in 
question." 

We  are  not  saying  this  is  the  second  examination, 
but  merely  pointing  out  what  Judge  Hall  said  in 
his  opinion. 

"They  do  not  apply  to  a  case,  such  as  here,  where 
the  books  are  those  of  a  third  person  (Hubner) 
and  not  the  books  of  the  one  whose  tax  is  in  ques- 
tion (The  Borens).  In  such  case  the  sole  question 
which  can  be  raised  is  necessity  for  the  examin- 
ation under  the  Chandis  case,  sux)ra.  Obviously  the 
taxpayer'  referred  to  in  Section  7605(b)  is  the 
one  whose  return  is  under  investigation.  It  does  not 
mean  a  third  party  who,  as  here,  in  the  final  an- 
alysis is  merely  a  witness  having  in  her  possession 
evidence  concerning  the  possible  tax  liability  of 
some  other  person  or  persons." 

I  believe  that  is  recorded  in  129  F.  Sujop.  110, 
and  following,  your  Honor. 

The  special  agent  has  filed  a  verified  petition  in 
which  the  only  allegation  that  is  denied  in  the 
main  defense  is  this  part  of  paragraph  III : 

'*  Petitioner  has  reasonable  cause  to  believe  that 
said  taxpayers  may  have  filed  false  or  fraudulent 
returns  with  intent  to  evade  the  tax  or  may  [84] 
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have  willfully  attempted  to  defeat  or  evade  the 
taxes  imposed  by  the  Internal  Revenue  Code;"  and 
paragraph  XI, 

"ResiDondents  Delta  M.  Boren  as  Vice-President 
of  the  Clifford  O.  Boren  Contracting  Co.,  Inc., 
and  Clifford  O.  Boren  as  President  of  the  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  and  the  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  did  each  willfully 
and  knowingly  neglect  and  refuse  to  obey  said 
summonses  as  required  in  that  said  respondents 
did  appear  at  the  time  and  place  set  forth  in  the 
summonses  but  did  not  produce  said  books,  records, 
papers  and  data." 

It  is  also  denied  in  paragraph  V  that  "Said 
books,  records,  papers  and  data  contain  therein 
entries  relating  to  the  business  of  the  aforesaid 
Clifford  O.  Boren  and  Delta  M.  Boren;  said  books, 
records,  papers  and  data  are  material  and  relevant 
to  said  inquiry." 

Mr.  Tucker  has  made  his  affidavit,  and  it  has 
been  brought  out  here  today,  that  in  March  of  1955 
of  this  year  he  learned  that  one  of  the  employees 
carried  on  the  pay  rolls  performed  no  services  for 
the  company  or  for  the  individuals  in  any  respect; 
that  said  employee  has  denied  under  oath  that  she 
filed  or  caused  to  be  filed  the  return  such  as  was 
found  reported  income  from  the  Clifford  O.  Boren 
Contracting  Co. ;  and  that,  also,  certain  x^ay  rolls 
checks  issued  to  her  were  not  endorsed  by  her,  and 
these  pay  roll  checks   carried  her  endorsement. 

And  in  the  other  affidavit  which  was  introduced 
in  the  other  action,  the  affidavit  of  Tucker,  I  be- 
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lieve  he  stated  that  they  had  evaded,  or  had  cause 
to  believe  that  there  was  an  evasion  of  some  $10,- 
000  in  income  taxes. 

The  Court:  What  do  you  say  to  this — you  move 
to  strike  the  respondents'  second  defense  that  the  tax 
liability  of  Clifford  O.  Boren  and  Delta  M.  Boron 
for  1950-51  had  been  determined.  If  it  had  been 
determined  would  there  be  ami:hing  open? 

Mr.  McHale :  The  tax  liability— that  is,  the  ci\T.l 
tax  liability,  there  has  been  a  determination  by  the 
Commissioner  because  the  statute  of  limitations 
ran.  He  had  to  make  it  or  they  would  have  gone 
free  of  any  tax  liability.  However,  there  are  two 
things.  There  is  a  six-year  statute  of  limitations  in 
a  criminal  prosecution.  There  is  no  statute  of  limi- 
tations on  civil  fraud.  This  investigation  started 
with  Tucker  and  Calkins  last  December  7th  only; 
that  is,  just  about  a  year  ago,  and  it  continued  dur- 
ing January,  February,  March,  through  July,  when 
this  demand  for  these  checks  was  finally  refused 
and  this  summons  had  to  be  issued. 

The  Court:  Isn't  your  answer  to  that  [86]  de- 
fense not  to  strike  it  but  to  say  that  it  isn't  true? 

Mr.  McHale :  I  think  that's  it.  It  is  not  true.  It 
is  not  true  insofar  as 

The  Court:  You  say  it  isn't  true  that  the  civil 
tax  liability  has  been  determined  but  the  fraud 
liability  or  criminal  liabilities  are  open. 

Mr.  McHale:  The  civil  liability  hasn't  actually 
— well,  I  am  not  sure  of  that.  I  would  say  that 
their  petition  for  redetermination  of  civil  liabili- 
ties has  been  filed.  But  as  far  as  we  are  concerned 
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here  it  is  not  material  to  this  because  once  an 
action  has  been  filed  in  a  tax  court  with  respect  to 
that  civil  action  they  have  the  use  of  civil  process. 
Certainly  Tucker  is  not  using  this  action  in  fur- 
therance of  any  tax  court  proceeding. 

The  Court:  Now,  the  respondents^  fourth  de- 
fense, if  sustained,  would  be  a  good  defense,  would 
it  not? 

Mr.  McHale:  If  they  could  sustain  the  allega- 
tions perhaps  it  might  be.  However,  as  I  read  from 
Judge  Hall's  opinion,  this  is  an  investigation  of  a 
third  person,  and  I  don't  think  there  is  any — ex- 
cept pure  imreasonableness — I  don't  think  there  is 
any  reason  that  a  third  person  can  restrict  an  ex- 
amination of  a  taxpayer's  returns  if  they  require 
inspection  of  his  books  and  records. 

The  Court:     It  might  be  oppressive. 

Mr.  McHale:  It  conceivably  could  be,  your 
Honor.   [87] 

The  Court:  Now,  the  sixth  defense,  notice  of 
additional  inspection.  You  have  touched  something 
upon  that,  but  that  defense  is  pleaded,  and  if  true, 
would  be  a  good  defense,  would  it  not,  having  in 
mind  the  last  sentence,  ''The  examination  sought 
by  the  summonses  is  unnecessary"? 

Mr.  McHale:  I  don't  think,  your  Honor,  that 
the  third  person  witness  is  in  a  position  to  raise 
that.  Now,  there  is  some  question  about  that,  but — 

The  Court:    This  is  a  response  by  all. 

Mr  McHale:  All  right.  Very  well.  If  it  was  un- 
necessary I  su.ppose  if  they  could  prove  it  was 
unnecessary,  that  would  be  true.  But  I  think  the 
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petitioner  has  sustained  his  burden  here  of  show- 
ing, first,  this  examination  never  ended 

The  Court:  But  in  considering  whether  or  not 
these  are  defenses  we  must  ])ear  in  mind  that  the 
response  here  is  made  by  the  individuals  and  the 
corporation. 

Mr.  McHale:  I  am  sorry.  I  tend  to  forget  that, 
except  for  the  fact  that  it  is  made  hj  the  indivi- 
duals only — they  are  brought  in  here  as  respond- 
ents in  their  corporate  capacities  as  officers  of  the 
corporation;  that  is,  to  produce  the  books  and  rec- 
ords which  they  as  the  officers  of  the  corporation 
hold.  But  saying  that  they  could  raise  that,  I  feel 
that  we  have  borne  our  burden  there  in  any  event. 

The  Court:  Now,  the  next  defense,  the  seventh. 
"The  petitioner  lack  authority."  If  that  were  [88] 
true  that  would  be  a  good  defense,  wouldn't  it?  The 
question  of  collection  of  a  fraud  penalty  is  open, 
isn't  it? 

Mr.  McHale:  It  certainly  is,  your  Honor.  And 
the  question  of  their  liability  under  the  criminal 
law  is  certainly  open. 

The  Court:  But  as  a  defense,  if  sustained,  that 
would  be  good,  wouldn't  it? 

Mr.  McHale:  I  think  if  Tucker  had  absolutely 
no  authority  they  would  be  void. 

The  Court:  And  the  same  with  the  eighth  de- 
fense; if  sustained  it  would  ])e  a  good  defense, 
would  it  not?  "The  records  are  not  material." 

Mr,  McHale:  With  respect  to  the  corporation 
I  think  the  cases  don't  permit  the  third  person 
witness  to  go  into  the  materiality  or  relevancy. 
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The  Court:    Again  we  have  the  individuals  here. 

Mr.  McHale:    Yes,  we  do,  but 

The  Court:  If  this  summons  were  issued  only 
to  the  corporation,  it  would  not  lie  in  the  mouth 
of  the  corporation  to  say  that  the  records  were 
immaterial. 

Is  there  anything  further? 

Mr.  McHale:  Nothing  except  to  summarize.  I 
did  refer  to  that  affidavit  of  Mr.  Tucker  in  Action 
1774,  which  has  been  introduced  as  Government's 
Exhibit,  and  on  page  2  he  says, 

"Preliminary  investigation  of  the  taxable  [89] 
years  1950  and  1951  of  the  Borens  shows  that  in 
excess  of  $40,000  of  taxable  income  was  not  re- 
ported by  the  taxpayers  as  required  by  law.  No 
evidence  has  been  discovered  to  date  tending  to 
show  that  this  nondisclosure  was  due  to  mistake, 
inadvertence,  or  other  justifiable  or  legal  reason, 
or  tending  to  show  that  it  was  not  done  with  the 
purpose  and  intent  to  evade  and  defeat  the  pay- 
ment of  the  taxpayers'  income  taxes." 

In  summation  I  say  that  the  petitioner  has  shown 
that  he  has  reasonable  cause  to  believe,  as  he  alleges 
in  his  petition,  that  they  have  filed  false  or  fraudu- 
lent returns  with  intent  to  evade  the  tax  or  may 
have  willfully  attempted  to  defeat  or  evade  the 
taxes  imposed  by  the  Internal  Revenue  Code.  And 
for  that  reason  it  is  within  the  power  of  the  court 
to  compel  the  respondents  to  produce  the  records. 
And  it  is  also  within  the  power  of  the  court  to  per- 
mit the  photostating  or  photographing,  perhaps 
under  the  the  court's  supervision  of  those  records. 

The  Court:     What  do  you  say  to  the  contention 
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that  the  photographing  would  constitute  a  seizure  *? 

Mr.  McHale:  I  believe  it  wouldn't,  your  Honor. 
We  cited  some  cases  here  where  the — admittedly 
this  is  a  field  in  which  there  isn't  much  law,  because 
I  don't  think  this  question [90] 

The  Court:  We  do  it  every  day,  civilly,  under 
Rule  34;  compel  the  production  of  documents  for 
copying  or  photographing. 

Mr.  McHale:  Yes.  I  think  that  with  respect  to 
this  sort  of  proceeding  it  is  almost  never  used  be- 
cause ordinarily  with  respect  to  a  trial,  tax  evasion, 
say,  the  summaries  prepared  by  the  agents  of  the 
checks  and  so  forth  and  absence  of  the  originals, 
could  be  used  in  evidence.  But  here  we  have  a  par- 
ticular question  which  the  Govermnent  has  laid  its 
cards  on  the  table  and  showed  the  court  and  counsel 
that  we  believe  that  there  are  what  amounts  to  forged 
endorsements  on  these  checks.  And  that  requires  the 
use  of  a  document  examiner  to  determine  exactly 
who  endorsed  the  checks  and  who  received  the  in- 
come. And  for  this  particular  purpose  we  think  it 
is  within  the  general  power  of  the  court  under  these 
sections  that  have  been  cited  to  the  court  to  compel 
the  checks  to  be  produced  and  photostated. 

Mr.  Brant :  Just  a  very  few  brief  remarks,  your 
Honor. 

With  reference  to  this  question  of  photostating  or 
photographing  these  checks,  there  is  something  I 
feel  compelled  to  call  to  the  court's  attention,  and 
that  is  that  this  is  relief  which  was  never  requested 
in  the  petition.  There  is  no  mention  of  it  in  the  peti- 
tion whatsoever.  They  merely  seek,  one,  to  hold  us 
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in  contempt;  or,  two,  to  require  us  to  appear  and 
permit  them  to  examine  them.  This  is  relief  [91] 
which  apparently  comes  only  out  of  the  affidavit 
filed  by  Mr.  Tucker  and  is  not  part  of  the  petition. 

Secondly,  I  should  like  to  mention  briefly  this  con- 
tinuing examination  or  continuing  investigation 
concept  which  apparently  is  here  involved.  I  gather 
from  the  statement  that  where  you  have  a  continuing 
examination  that  you  may  repeatedly,  without  any 
limitation  whatsoever  and  for  as  many  times  and  on 
as  many  occasions  as  the  particular  agent  might 
desire,  may  exainine  and  re-examine  and  re-re-exam- 
ine the  books  and  records  of  a  party.  I  don't  think 
that  is  authorized  by  the  statute. 

There  is  also  this  question  of  whether  or  not  the 
tax  liability  has  been  determined.  There  the  Com- 
missioner has  determined  in  connection  with  all  three 
respondents,  one,  their  civil  tax  liability;  and,  two, 
he  has  asserted  civil  fraud  penalties  against  each  one 
of  them.  The  only  thing  that  he 

The  Court:  Have  they  been  determined,  the 
civil 

Mr.  Brant:  That  is  the  determination.  Now,  he 
bears  the  burden  of  proving  that.  The  Commissioner 
bears  the  burden  of  proving  the  fraud  assertion, 
that  penalty,  when  he  gets  into  the  tax  court.  But 
that  is  a  determination. 

The  Court:  Well,  isn't  he  entitled  to  make  some 
discoveries  for  the  purpose  of  being  able  to  prove  it  ? 

Mr.  Brant :  Absolutely,  your  Honor,  and  through 
the  tax  court.  But  you  will  recall  that  Mr.  McHale 
just  now  mentioned,  [92]  and  I  wrote  it  down  quick- 
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ly  as  he  stated  it,  that  the  petitioner  here  is  not  using 
this  process  in  this  court  in  furtherance  of  any  of 
the  tax  court  proceedings.  And  I  submit  what  else 
could  he  be  seeldng  these  records  for.  And  the  only 
conclusion  that  I  can  come  to  is  that  he  is  not  using 
it  in  connection  with  the  tax  court  proceedings  and 
the  only  thing  he  could  he  using  it  for  is  criminal 
liability.  And  I  submit  that  that  is  unauthorized. 

The  Court:  Why  wouldn't  that  be  a  permissible 
use? 

Mr.  Brant:  The  statute  authorizes  an  examina- 
tion to  determine  the  correctness,  to  ascertain  the 
correctness  of  any  return.  That  is  not  a  part  of  a 
criminal  case  at  all.  It  may  well  be  a  part  of  the  ci\il 
tax  fraud  penalties  which  the  Commissioner  in  this 
case  has  asserted  against  all  three  of  the  taxjoayers. 
It  might  well  be  a  part  of  it.  And  he  might  well  ex- 
amine for  this.  But  counsel  has  admitted  just  a  few 
minutes  ago  that  he  wasn't  using  it  in  furtherance 
of  the  tax  court  proceeding.  The  only  thing  that  I 
can  see  he  is  using  it  for  now  is  for  the  criminal 
proceeding.  And  the  administrative  summons,  as 
pointed  out  in  U.  S.  v.  O'Connor,  notwithstanding 
the  fact  that  that  was  after  indictment,  they  were 
seeldng  information  to  help  improve  their  case,  the 
court  points  out  that  you  can't  use  an  administrative 
summons  for  this  purpose.  They  want  information. 
There  are  rules  of  criminal  procedure  which  autho- 
rize them  to  get  information  [93]  by  doing  certain 
things,  and  we  submit  they  should  use  those  proced- 
ures and  not  use  an  administrative  summons  for  that 
purpose. 
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The  Court:     Anything  further? 

Mr.  McHale:  All  I  meant  to  say,  your  Honor, 
with  respect  to  this  one  statement  I  made  with  re- 
spect to  furthering  a  tax  court  proceeding  is  that  I 
understand  that  if  an  additional  fraud  assessment 
were  made,  which  could  be  made  at  any  time 
as  a  result  of  this  later  thing,  it  wouldn't  refer  to 
the  particular  action  now  pending  in  the  tax  court 
but  would  be  an  additional  assessment.  And  I  meant 
that  we  weren't  using  this  with  respect  to  discovery 
in  the  particular  proceeding  now  going  forward.  I 
think  the  Borens  have  petitioned  for  one  year.  [94] 


***** 


December  6,  1955;  5:40  o'clock  p.m. 


***** 


The  Court :  The  motion  of  the  petitioner  to  strike 
the  Second  and  Ninth  separate  defenses  in  the  re- 
spondents' answer  to  the  petition  is  granted.  And, 
otherwise,  the  motion  to  strike  is  denied. 

The  separate  defenses  which  stand  are  not  sus- 
tained. The  petition  is  sustained. 

The  prayer  of  paragraph  IV,  the  prayer  of  the 
petition,  in  my  opinion  is  sufficient  in  asking  for 
other  and  further  relief  as  to  warrant  the  order 
with  respect  to  copying  or  photographing. 

The  petition  is  granted  to  the  extent  that  the  re- 
spondents are  ordered  to  appear  and  give  testimony 
in  response  thereto  and  to  produce  the  documents 
therein  set  forth  in  the  summons.  Exhibits  A,  B  and 
C  to  the  petition. 

Now,  you  have  a  problem  of  mechanics  with  re- 
spect to  this  photostating;  and  also  a  problem  of 


Lloyd  M.  Tucker  171 

the  time.  When  does  the  petitioner  wish  this  pro- 
ceeding to  continue  ? 

Mr.  Tucker:  At  the  earliest  possible  date,  your 
Honor. 

The  Court:     Tomorrow? 

Mr.  Tucker :    That  would  be  agreeable. 

The  Court :  Is  there  any  reason  why  it  shouldn't 
go  ahead  tomorrow? 

Mr.  Brant:  Only  the  mechanical  problem  of  as- 
sembling the  records  and  delivering  them,  your 
Honor.  Tomorrow  is —  I  believe  we  could  comply 
tomorrow,  yes,  your  Honor. 

The  Court:    Wednesday? 

Mr.  Brant :    Wednesday  would  be  preferable,  yes. 

The  Court:  Very  well.  At  this  6th  Avenue  ad- 
dress ? 

Mr.  Brant:    Yes,  your  Honor. 

The  Court :    3755  6th  Avenue.  It  that  practicable  ? 

Mr.  Brant:     For  me? 

The  Court:  Is  it  practicable  to  transport  these 
records 


Mr.  Brant :    Yes,  your  Honor. 

The  Court :  Very  well.  Then  the  respondents  are 
ordered  to  appear  at  3755  6th  Avenue,  San  Diego  at 
10:00  o'clock  on  the  morning  of  December  7,  1955, 
and  produce  the  records  called  for  in  the  summons 
and  then  and  there  give  testimony  with  respect  there- 
to as  required  by  the  smnmons.  And  in  the  event  they 
fail  so  to  appear  or  produce  the  records  or  to  give 
the  testimony  required  of  them  at  that  time,  they  are 
to  appear  before  this  court  on  December  13th  next 
at  10 :00  o'clock  and  then  andthere  show  cause,  if  any 
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they  have,  why  they  and  each  of  them  shall  not  be 
held  in  civil  contempt  of  this  court  and  penalties 
assessed  accordingly. 

The  Government  will  j^repare  and  settle  under 
Local  Rule  7  within  three  days  findings  of  fact,  con- 
clusions of  law  and  order  accordingly. 

Mr.  Brant :  Your  Honor,  would  it  be  possible  for 
the  examination  date  to  be  contemporaneous  with  or 
immediately  follow  the  date  on  vs^hich  they  file  the 
findings  of  fact  and  conclusions  of  law?  That  would 
permit  me  to  have  a  little  better  opportunity  to  make 
an  examination  of  what  the  next  course  of  action 
would  be. 

The  Court :    You  mean  Thursday  ? 

Mr.  Brant :  If  they  have  three  days ;  the  day  fol- 
lowing that. 

The  Court:  Well,  let's  not  give  them  three  days; 
because  the  more  time  you  take  for  these  things, 
sometimes,  the  more  time  that  is  taken,  or  found 
necessary  to  be  taken. 

How  much  time  do  you  need,  Mr.  McHale?  This 
is  a  summary  proceedings  and  has  been  too  long 
delayed  now. 

Mr.  McHale:  If  I  prepared  them  tomorrow — 
Will  your  Honor  be  in  San  Diego  or  in  Los  Angeles  ? 

The  Court :  I'll  be  in  Los  Angeles  tomorrow  after- 
noon. 

Mr.  McHale:  I  can  submit  them  to  your  Honor 
by  Wednesday  morning,  I  presume;  but  then 

The  Court:  Submit  them  to  Mr.  Brant  for  his 
approval  as  to  form.  If  you  gentlemen  can  collabo- 
rate on  them,  why, 

Mr.  McHale:     I  was  thinking  of  going  back  to 
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Los  Angeles,  and  it's  a  question  of  communicating, 
but 

The  Court :    Can  you  prepare  them  here  ? 

Mr.  McHale:    Not  until  tomorrow,  in  any  event. 

The  Court:  Perhaps  you  can  collaborate  with 
Mr.  Brant  and  prepare  them  here  tomorrow  and 
get  his  approval  as  to  form,  and  then  you  would 
have  them. 

Do  you  wish  until  Thursday  on  the  order  to  ap- 
pear ? 

Mr.  Brant:  I  would  like  to  see  what  kind  of 
findings  of  fact  and  conclusions  of  law  we  have  be- 
fore I — It  will  better  permit  me  to  evaluate  the 
position  of  the  respondents  from  here  on  out,  your 
Honor,  if  we  have  the  findings  of  fact  and  conclu- 
sions of  law  settled  before  the  examination. 

I  think  counsel  will  agree  that  there  is  no  danger 
in  connection  with  the  destruction  of  these  records, 
or  any  great  urgency.  So  if  we  could  have  just  one 
day  after  the  date  on  which  findings  should  be  filed. 
that  would  be  adequate,  your  Honor. 

The  Court :  Prepare  them  tomorrov>^,  and  we  will 
have  the  examination  Thursday. 

Mr.  Brant:  That  would  be  satisfactory,  your 
Honor. 

Mr.  McHale:  I  will  try  to  prepare  them  tomor- 
row, your  Honor. 

The  Court:  Just  lay  everything  else  aside  and 
do  it,  now. 

Mr.  McHale :    Yes,  sir,  I  will  do  that. 

There  is  one  further  thing  your  Honor,  in  your 
Honor's  order  that  the  respondents  are  to  appear 
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at — I  think  it's  3755  6th  Avenue  to  testify  and  pro- 
duce records.  There  are  no  photostating  or  photo- 
graphing facilities  at  that  address. 

The  Court:  Well,  that's  what  I  was  coming  to 
now,  the  question  of  mechanics.  How  are  you  going 
to  work  that  out? 

I  can  have  them  placed  in  the  custody  of  the 
clerk  and  the  clerk  make  photostatic  copies. 

Mr.  Brant:  Your  Honor,  I  think  it  could  be 
worked  out  in  this  manner:  If  your  Honor  is  going 
to  order  the  taxpayers  to  submit  to  the  photostating 
of  these  records,  Mr.  McHale  and  I  can  work  out  an 
acceptable  arrangement  for  handling  the  mechanics 
of  the  photostating,  to  have  that  done.  I  am  cer- 
tain of  that.  The  only  question  that  I  ever  had  in 
mind  was  his  entitlement  to  the  copies.  Once  your 
Honor  has  established  that,  why,  the  manner  of 
doing  it  is  one  that  we  can  easily  work  out,  I  am 
certain. 

The  Court :  Very  well.  Then  the  respondents  will 
understand  that  they  are  to  appear  and  produce 
the  records  called  for  by  these  three  summons  at 
10 :00  a.m.  on  Thursday  instead  of  Wednesday.  That 
will  be  Thursday,  the  8th  of  December. 

Otherwise,  the  order  heretofore  made  will  stand. 
In  the  event  they  fail,  or  any  of  them  fail,  or  re- 
fuse to  appear  at  10:00  a.m.  on  December  8th  and 
give  testimony,  or  to  produce  and  permit  the  copy- 
ing or  photographing  of  any  of  the  records  called 
for  by  the  summons,  they  should  appear  on  the  13th 
of  December  next  at  10:00  o'clock  in  the  morning 
and  show  cause,  if  any  they  have,  why  they  should 
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not  be  held  in  contempt,  and  further  proceedings 
had  accordingly. 

Mr.  Brant:     Yes,  sir. 

Mr.  McHale:  Could  your  Honor  make  an  order 
that  if  the  records  be  produced  that  they  could  be 
turned  over  to  the  clerk  of  the  court  for  photo- 
stating*? I  spoke  to  Mr.  Childress  about  this,  and 
he  said  if  the  court  will  make  an  order  he  will  do 
the  photostating. 

The  Court:  Oh,  I  assume  you  gentlemen  can  ar- 
range to  take  them  to  some  company  down  here, 
can't  you? 

Mr.  Brant:  I  am  certain  we  can,  your  Honor. 
I  don't  think  we  will  have  any  difficulty  to  that  ex- 
tent at  all. 

The  Court:  If  it  must  be  done  through  the 
clerk's  office  it  will  take  several  days,  very  likely; 
whereas  you  gentlemen  can  probably  have  it  done 
in  a  matter  of  hours. 

Mr.  McHale:  I  imderstand  there  is  a  Navy  Lab, 
also,  down  here  that  will  do  it  for  the  Internal  Rev- 
enue  Service. 

The  Court :  I  would  assume  from  what  Mr.  Brant 
says  that  there  will  not  be  any  problem  in  that  re- 
spect. 

Mr.  Brant:    No,  your  Honor. 
The   Court:     The  problem  will  be  with  respect 
to  his  position  on  the  point  of  the  production  rather 
than  the  photographing,  I  take  it. 

Mr.  Brant:     That  is  correct,  your  Honor. 
The  Court:     Very  well.  Is  there  anything  fur- 
ther? 
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Mr.  Brant:     Xothing  further,  your  Honor. 

Mr.  McHale:  Xothing  further,  your  Honor. 

The  Court :  As  far  as  the  findings  are  concerned, 
gentlemen,  in  view  of  the  lateness  of  the  hour  I 
didn't  imdertake  to  make  detailed  oral  findmgs. 
There  are  very  few  matters  in  dispute. 

Of  course,  I  find  that  it  is  a  continuing  examina- 
tion and  further  examination  of  the  records  as 
necessary  to  the  examination  being  undertaken  to 
determine  whether  or  not  there  has  been  fraud  in 
connection  with  the  returns,  as  well  as  possible 
criminal  prosecution.  But  the  statutory  basis  for 
the  examination  is  the  open  issue  as  to  fraud  lia- 
bility. The  fact  that  the  information  may  be  used  in 
a  criminal  ^prosecution  I  deem  inmiaterial. 

If  there  are  any  further  specific  findings  you  wish 
me  to  indicate,  I  will  be  glad  to  do  so  now. 

Mr.  Brant:     Xone  at  the  moment,  your  Honor. 

The  Court:  Very  well.  Is  there  anything  fur- 
ther, Mr.  Clerk. 

The  Clerk:    That  is  all  today,  your  Honor. 

The  Court:     Court  ^Till  adjourn. 

TC"         ^         TT  ^  TT 

December  7,  1955:  2:00  o'clock  p.m. 

The  Clerk:  Case  Xo.  1780-SD  Civil,  Lloyd  M. 
Tucker  vs.  Clifford  O.  Boren  Contracting  Co.,  et  al. 

Mr.  McHale:     Ready  for  the  plaintiffs. 

Mr.  Brant :    Ready  for  the  respondents. 

This  is  a  motion  to  stay  the  enforcement  of  judg- 
ment, and  a  motion  for  this  court  to  now  fix  the 
amount  of  supersedeas  bond  pending  appeal  of  the 
case. 
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Your  Honor  vdW  recall  that  today  a  judgment, 
signed  and  I  understand  filed  in  this  action,  re- 
cjuires  the  respondents  to  appear  before  the  peti- 
tioner Lloyd  M.  Tucker  tomorrow  morning  at 
10:00  o'clock  a.m.  and  to  produce  for  examination 
certain  records  and  to  permit  the  photographing 
of  those  records. 

The  respondents  have  prepared  and  intend  to 
file  a  notice  of  appeal  to  the  United  States  Circuit 
Court  for  the  Xinth  Circuit.  And  that  notice  of 
appeal  has  not  been  filed  as  yet,  the  only  reason 
being  that  the  judgment  has  not  been  entered. 

The  respondents  ask  for  a  stay  pending  appeal  on 
the  condition  that  the  appeal  be  perfected  within 
30  days;  and  on  the  further  condition  that  they  de- 
posit in  court  the  amount  of  the  supersedeas  bond 
that  may  be  determined. 

The  gromids  for  the  motion  are  that  unless  the 
judgment  is  stayed  pending  the  appeal,  the  respond- 
ents' appeal  therefrom  would  be  ineffective  and  they 
would  be  required  to  deliver  up  the  records  tomor- 
row morning  or  be  in  contempt  of  this  court.  The 
latter,  of  course,  the  respondents  do  not  wish  to  do, 
and  we  do  respectfully  submit,  your  Honor,  that  a 
stay  of  execution  should  be  granted  to  the  respond- 
ents imder  Rule  62  of  the  Rules,  Federal  Rules  of 
Civil  Procedure. 

The  Court:    What  bond  do  you  offer? 

Mr.  Brant:  I  would  suggest,  your  Honor,  that 
the  respondents  are  able  to  furnish  any  type  of 
bond  that  your  Honor  would  si)ecify.  I  would  sug- 
gest, as  a  figure — I  do  not  have  an  expression  from 
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Mr.  McHale  as  to  what  the  petitioner  would  wish, 
but  I  would  suggest  a  thousand  dollar  cash  bond 
or  such  other  type  of  bond  as  your  Honor  may  feel 
is  necessary  under  the  circumstances. 

Mr.  McHale :  Your  Honor,  the  petitioner  Tucker 
opposes  this  motion,  the  grounds  principally  being 
this  is  not  a  final  and  appealable  order;  and  that 
the  only  appeal  which  can  be  taken  would  be  from 
a  final  commitment  of  contempt  in  the  event  that 
the  respondents  failed  to  comply  with  the  court's 
order.  This  is  not  appealable,  and  no  appeal  should 
be  taken  from  this,  and,  of  course,  no  stay  should 
be  given. 

The  Court  of  Appeals  in  the  Ninth  Circuit,  Chap- 
man vs.  Goodman,  219  Fed.  2d  802,  had  before  it 
an  appeal  by  a  witness  who  took  an  appeal  from 
an  order  directing  him  to  appear  before  an  Inter- 
nal Revenue  agent  and  testify  and  produce  books 
and  records.  And  in  that  appeal  the  Court  of  Ap- 
peals held  that  the  order  was  one  that  was  not 
appealable;  that  an  appeal  would  not  lie  from  such 
an  order.  And  Judge  Hall  in  the  recent  case  of 
Huebner  vs.  Tucker,  which  is  on  appeal  to  the  Ninth 
Circuit,  which  has  been  referred  to  in  the  briefs  of 
this  action,  the  appeal  that  was  taken  in  that  case 
Avas  taken  from  the  final  order  of  commitment  for 
contempt. 

That,  we  feel,  where  the  witness  finally  refused 
and  the  court  ordered  her  committed,  that  is  such 
an  order  which  would  be  final  and  appealable;  and 
these  other  things  which  took  place  during  the 
course  of  the  proceedings  would  become  grounds 
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for  an  appeal,  perhaps,  after  the  final  judgment  of 
commitment,  or  whatever  it  would  be,  would  be 
entered. 

There  is  a  case  in  the  Seventh  Circuit  referred 
to  in  the  case  of  Chapman  vs.  Goodman,  Jareki, 
Collector  vs.  Whetstone,  192  Fed.  2d  121,  and  Jareki 
vs.  AVhetstone,  as  I  recall  it,  arose  as  an  enforce- 
ment of  a  Collector's  summons.  That  is,  the  proced- 
ure which  has  been  carried  over  into  the  1954  Rev- 
enue Code.  And  the  Seventh  Circuit  there  held  that 
the  appeal  would  lie  from  the  final  commitment  for 
contempt,  but  not  from  an  order  directing  a  wit- 
ness to  appear.  For  that  reason  we  urge  that  the 
motion  be  denied. 

Mr.  Brant:  I  understand  that  your  Honor  has 
before  him  the  case  of  Chapman  vs.  Goodman,  and 
my  remarks  in  opposition  to  Mr.  McHale's  are 
going  to  be  directed  specifically  at  that  case. 

In  Chapman  vs.  Goodman  I  think  the  dictum  of 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
clearly  supports  our  position  that  the  order  is  now 
appealable.  In  that  case  the  court  stated, 

"This  court  thinks  if  the  order  is  one  of  such 
finality  that  it  essentially  terminates  the  summary 
proceedings  the  order  should  be  and  is  appealable." 
And  then  paragraph  (4)  states,  "In  the  instant  case, 
while  Attorney  Chapman  has  been  ordered  to  ap- 
pear before  Goodman  (and  if  that  were  all,  the 
order  might  be  considered  final)  it  does  not  look 
as  though  the  court  below  by  its  order  has  come  to 
final  grips  with  the  ultimate  issue,  and  that  time 
will  arrive  when  it  defines  by  appropriate  order  what 
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questions  Chapman  must  answer  and  what  if  any 
documents  must  be  produced. 

"In  this  court's  consideration  of  this  case,  it  has 
found  In  re  Albert  Lindley  Lee  Memorial  Hospital, 
supra,  most  helpful.  It  is  to  be  observed  parentheti- 
cally that  there  the  doctor  who  was  under  investiga- 
tion by  the  Internal  Kevenue  agent  promptly  asked 
to  intervene  and  was  granted  intervention  in  the 
agent's  proceedings  against  the  hospital,  custodian 
of  the  records,  in  which  the  hospital  had  been 
ordered  to  disclose  names  of  patients  under  care  of 
the  doctor  who  had  been  received  at  the  hospital 
within  a  certain  period. 

"The  proceedings  In  re  Albert  Lindley  Lee  Mem- 
orial Hospital,  supra,  after  the  issuance  of  the 
original  ex  parte  order,  appear  to  have  followed 
the  Federal  Rules  of  Civil  Procedure,  which  was 
within  the  court's  option  under  Rule  81(a)  (3).  They 
eventuated  in  a  definitive  order  that  clearly  out- 
lined the  limits  of  the  agent's  possible  interroga- 
tion. The  retained  jurisdiction  therein  was  merely 
ancillary.  If  the  last  order  of  the  District  Court 
here  had  reached  an  ultimate  definition  of  the 
scope  of  permissible  examination  of  the  witness 
as  was  attained  in  the  order  in  Albert  Lindley,  this 
court  should  hold  the  order  here  appealed  was  ap- 
pealable. 

"Here  in  Chapman's  case  it  m.ay  eventuate  tliat 
preliminary  examination  will  develop  whether  all 
or  part  of  the  mass  of  papers  held  by  Chapman 
are  entitled  to  privilege;  *     *  *  *  *" 

Your  Honor  v/ill  recall  tJiat  this  was  the  attornev- 
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client  privilege.  "*****  or,  it  may  develop  that 
the  only  way  the  issue  can  be  finally  resolved  is  by 
Chapman  handing  the  papers  up  to  the  judge  of 
the   District   Court   for  his   private   examination." 

And  then  there  are  some  citations. 

"Certain  disclosure  is  not  required  until  Chap- 
man has  exhausted  his  rights  in  the  courts.  Inas- 
much as  we  hold  that  when  a  definitive  order  as 
to  what  must  be  revealed  has  been  made  in  this 
case,  such  an  order  surely  will  be  sufficiently  com- 
prehensive to  permit  an  appeal  herein  and  probably 
will  eliminate  the  necessity  of  Chapman  falling 
back  on  refusing  to  obey  the  order,  'standing  upon 
his  rights,'  and  then  seeking  habeas  corpus.  In 
jurisdictions  where  presently  the  latter  procedure 
is  the  only  remedy  for  the  witness,  the  contempt 
is  not  criminal.  It  is  difficult  to  imagine  the  occur- 
rence of  anjrthing  bej^ond  pro  forma  detention 
while  the  necessary  steps  are  taken  to  get  an  ap- 
pellate  review." 

We  submit,  your  Honor,  that  the  order  which 
was  entered  here  today  is  a  final,  definitive  order, 
specifying  precisely  the  books  and  records  and 
documents  which  m.ust  ]}e  delivered  to  petitioner 
Lloyd  M.  Tucker,  and  nothing  further  is  to  be  done 
in  the  proceeding,  and  the  court  still  retain  juris- 
diction, of  course,  for  if  the  respondents  fail  to 
deliver  up  these  books  and  records  the  court  will 
find  them  in  contempt  of  court. 

The  Court:  The  order  is  definitive  as  to  the  pro- 
duction of  the  books  and  records  in  that  it  specifies 
a  time  and  place  and  specifies  what  is  to  be  produced. 
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But  is  the  order  definitive  as  to  the  questions  to  be 
answered?  We  don't  know. 

Mr.  Brant:    I  w^ouid  say  it  is  not,  your  Honor. 

The  Court:  Then  isn't  that  what  would  give  it 
the  non-final  character? 

Mr.  Brant :  That  may  well  have  that  effect,  your 
Honor.  We  have  not  been  concerned  about  the  testi- 
mony, and  as  a  result  I  haven't  given  the  matter  any 
consideration.  We  have  been  concerned  only  with 
the  deliverance  of  the  books  and  records. 

The  Court:  It  seems  to  me  that  if  the  order  for 
production  stood  alone  the  motion  would  be  well 
taken,  since  that  order  would  be  final  and  appeal- 
able. Anything  further  to  be  done  in  the  proceeding 
would  be  in  the  enforcement  of" the  order.  But  since 
the  court  can't  know  what  the  testimony  is  that  may 
be  called  for  or  what  questions  may  be  asked,  it  seems 
impossible  for  it  to  be  final  as  to  that  because  there 
would  have  to  be  a  hearing  upon  the  order  to  show 
cause,  a  hearing  as  to  whether  or  not  these  respond- 
ents can  properly  be  ordered  to  answer  the  questions, 
if  any,  which  they  ref iise  to  answer ;  and  then  a  fur- 
ther order  made  directing  them  to  answer,  or  hold- 
ing them  in  contempt  if  they  fail  to  do  so. 

Mr.  Brant:  My  only  concern,  of  course,  is  not  to 
have  my  clients  be  advised  into  contempt  or  to  be 
committed  for  contempt,  and  I  had  hoped  to  in 
some  manner,  through  this  procedure,  prevent  that 
from  coming  about,  your  Honor.  I  find  it  very  diffi- 
cult myself  to  advise  my  clients  to  be  contemptu- 
ous of  the  order  of  the  court,  and  yet  they  do  have 
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the  right  of  appeal  and  they  want  to  exercise  that 
right. 

I  might  also  comment,  your  Honor,  if  I  may, 
that  the  record  will  show  that  the  resioondents  did 
appear  originally  before  the  petitioner  and  did  give 
testimony  but  did  not  deliver  up  to  him  the  books 
and  records.  In  the  record  I  don't  believe  there  is 
any  objection  as  to  any  question  which  was  asked 
by  the  petitioner. 

The  Court:  It  seems  to  me,  Mr.  Brant,  that  this 
case  of  Chapman  against  Goodman,  219  Fed.  2d, 
802,  doesn't  give  us  any  room  to  debate  whether 
part  of  this  order  might  be  final  or  not.  But  prob- 
ably it  is  all  interlocutory  in  character  for  the  rea- 
sons expressed  by  Judge  Chambers  in  the  Chapman 
case.  As  to  the  testimony  to  be  given,  it  is  clearly 
not  final  because  we  don't  even  know  what  ques- 
tions may  be  asked  and  what  objections,  if  any, 
may  be  interposed. 

And  as  to  j^roduction  of  documents,  while  the 
order  specifies  what  is  to  be  x)roduced,  you  don't 
know  what  evidentiary  objections  may  be  made,  if 
any,  at  the  time,  or  whether  there  might  be  some 
claim  of  privilege  made,  as  was  involved  in  the 
Chapman  case.  So  the  order  as  Judge  Chambers 
interprets  it  is  this,  your  client  is  directed  to  pro- 
duce these  records  at  the  time  and  place  of  hear- 
ing. That  means  to  bring  them  there  and  appear 
there  and  be  there.  If  they  wish  to  assert  claims 
of  privilege,  if  there  are  any,  or  any  other  evi- 
dentiary objections,  of  course  they  may  be  asserted 
at  that  time.  And  then  pursuant  to  further  order 
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to  show  cause  they  would  be  required  to  appear  on 
the  13th  of  December  and  show  cause  why  they 
shouldn't  be  compelled  to  answer,  or  be  held  in  civil 
contempt  for  failure  to  do  so. 

As  to  the  failure  to  submit  for  inspection  or  offer 
for  examination  or  photostating  any  of  the  docu- 
ments, if  there  is  a  claim  of  privilege,  if  there  is 
some  new  claim  asserted,  that  objection  would  have 
to  be  heard  and  there  might  be  necessary  a  fur- 
ther order  before  your  client  would  be  brought  into 
contempt.  So,  as  I  interpret  the  order,  the  only  way 
they  could  be  brought  into  contempt  under  the 
order  issued  would  be  by  failing  to  appear  or  by 
failing  to  bring  with  them  the  records  and  produce 
them  then  and  there  in  the  presence  of  the  peti- 
tioner or  the  revenue  agent,  produce  the  documents 
specified. 

Is  that  in  accord  with  your  interpretation  of  the 
order,  Mr.  McHale? 

Mr.  McHale:    Yes,  your  Honor. 

The  Court:  So  as  I  view  it  you  are  not  yet 
confronted  with  any  final  order  overruling  possi- 
ble objections  to,  or  possible  claims  of  privilege  to, 
the  evidentiary  use  of  the  documents. 

So  the  motion  for  a  stay  as  to  the  existing  order 
will  be  denied.  And  you  prepare  and  settle  under 
Local  Rule  No.  7  within  three  days  a  formal  order 
embodying  the  rulings  made  here  today. 

Mr.  McHale:     Yes,  your  Honor. 

Mr.  Brant:    Thank  you,  your  Honor. 

The  Court :    Anything  further,  Mr.  Clerk  "I 
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The  Clerk:  That  is  all  this  afternoon,  your 
Honor. 

Tuesday,  December  13,  1955;  11:45  a.m. 

The  Clerk:  Case  No.  1780,  Clifford  O.  Boren 
Contracting  Co.,  Inc.,  et  al. 

Mr.  McHale:  Ready,  your  Honor,  for  the  peti- 
tioner. 

Mr.  Brant:    Ready  for  the  respondents. 

The  Court:    Are  the  respondents  present? 

Mr.  Brant:    Yes,  your  Honor,  they  are. 

The  Court:     Let  me  see  the  file,  Mr.  Clerk. 

Mr.  McHale:  Your  Honor,  pursuant  to  the 
order  of  the  court  the  respondents  appeared  before 
the  petitioner  on  December  8,  1955  but  did  not 
comply  with  the  order  of  the  court  and,  therefore, 
have  returned  today. 

The  Court:  In  what  particular  did  they  fail  to 
comply;  one  to  appear;  two  to  testify  and  three — 

Mr.  McHale :  They  appeared,  your  Honor.  They 
testified.  But  they  did  not  produce  the  books,  rec- 
ords, papers  and  pay  roll  checks  that  they  were 
required  to  produce,  and  refused  to  do  so. 

I  have  here  a  transcript  of  the  proceedings, 
which  Mr.  Brant  has  been  furnished  with.  May  it 
be  stipulated  it  is  a  true  copy? 

Mr.  Brant:  It  certainly  may.  But  I  think  we 
can  shorten  it  even  a  little  more  than  that,  your 
Honor. 

I  think  it  can  be  stipulated  that  the  respondents, 
all  three  of  them,  did  appear ;  they  did  testify ;  they 
did  produce  the  specified  books  and  records — that 
is,  by  bringing  them  with  them.  They  respectfully 
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declined   to   permit    the    copying,    examination    or 
photostating  of  the  records. 

The  Court:  Very  well.  Do  you  wish  to  file  a 
transcript  ? 

Mr.  McHale:     Yes,  I  do. 

The  Court:  Is  it  stipulated  to  be  a  true  trans- 
cript of  the  proceedings  before  the  agent? 

Mr.  Brant:     Yes,  your  Honor,  so  stipulated. 

Mr.  McHale:  I  have  an  additional  copy  for  the 
court's  convenience. 

The  Court:  Very  well.  The  transcript  will  be 
received  as  Petitioner's  Exhibit  next  in  order  upon 
this  hearing. 

Mr.  McHale:  I  don't  wish  to  stipulate  that  they 
produced  the  books,  records  and  papers. 

The  Clerk:  I  don't  know  what  the  next  number 
is,  your  Honor. 

The   Court:     This  would  be   a  new  hearing.   It 
will  be  Government's  Exhibit  No.  1  on  this  hearing. 
(The  exhibit  referred  to  was  marked  Peti- 
tioner's Exhibit  1  and  received  in  evidence.) 
[See  pages  207-214.] 

The  Court:  I  didn't  understand  your  last  re- 
mark. 

Mr.  McHale:  Mr.  Brant  offered  a  stipulation, 
hut  1  didn't  want  to  be  in  the  position  of  stipula- 
ting that  they  produced  the  books  and  records. 

The  Court:  Is  it  agreed  they  had  them  with 
them? 

Mr.  McHale:     Yes. 

The  Court:  Well,  that's  production  as  I  under- 
stand  it.   "Production"  is   a  very  indefinite  term. 
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I  think  it  is  unfortunate ;  and  after  our  hearing  the 
other  day  in  Los  Angeles  I  regretted  that  I  didn't 
change  that.  The  old  form  of  "bring  with  them"  is 
the  better  form,  I  think,  because  it  has  meaning. 

Mr.  McHale:     I  agree  with  your  Honor. 

The  Court:  ''Bring  with  you  and  there  produce 
for  examinating,  copying  and  photostating." 

So  it  is  stipulated,  I  take  it,  that  these  respond- 
ents brought  with  them  at  the  time  and  place 
ordered  these  specific  records? 

Mr.  Brant:    It  is  so  stipulated,  your  Honor. 

The  Court:  Is  it  so  stipulated  by  the  Govern- 
ment ? 

Mr.  McHale:     Yes,  your  Honor. 

The  Court:  So  the  only  failure  of  compliance, 
as  I  understand  it,  is  agreed  to  be  that  they  refused 
then  and  there  to  x^ermit  examination  or  copying 
or  photostating  or  photographing  of  any  of  the 
records  then  and  there  brought  with  them. 

Mr.  McHale:     That's  right,  your  Honor. 

Mr.  Brant.    That's  correct,  your  Honor. 

The  Court:  And  what  are  the  grounds  upon 
which  that  refusal  was  based? 

Mr.  Brant:  Your  Honor,  the  grounds  are  set 
forth  in  the  affidavit  of  the  respondents  on  file  in 
this  case;  and  at  the  time  of  the  hearing  the  re- 
spondents made  this  statement  to  petitioner: 

"In  response  to  the  order  of  the  United  States 
District  Court,  Clifford  O.  Boren,  president  of  the 
Clifford  O.  Boren  Contracting  Company;  Delta  M. 
Boren,  vice  president  of  the  Clifford  O.  Boren  Con- 
tracting Company;  and  the  Clifford  O.  Boren  Con- 
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tracting  Co.,  Inc.,  appeared  before  Special  Agent 
Lloyd  M.  Tucker  at  the  time  and  place  specified 
in  the  order  and  there  produced  the  records  called 
for  by  the  summonses.  They  and  each  of  them 
respectfully  declined  to  permit  the  examination, 
copying  or  photostating  of  the  records  for  the  rea- 
sons set  forth  in  their  answer  to  the  petition  filed 
by  Petitioner  Lloyd  M.  Tucker  in  this  action  and 
to  enable  them  to  appeal  the  judgment  of  this 
court  to  the  United  States  Court  of  Appeals  for 
the  Ninth   Circuit." 

And  that  is,  essentially,  your  Honor,  the  reason 
why  the  respondents  have  at  this  time,  or  did  at 
the  time  of  the  appearance  before  Mr.  Tucker,  de- 
cline to  permit  the  copying,  examination  and  photo- 
stating of  the  records.  They  felt  it  necessary,  on 
the  advice  of  counsel,  to  do  so  in  order  to  enable 
them  to  appeal  the  decision  of  this  court. 

The  Court:     That's  the  only  ground? 

Mr.  Brant:  That  is  the  only  ground,  yes,  your 
Honor. 

The  Court:  I  take  it  you  are  relying  upon  the 
authority  we  discussed  the  other  day. 

Mr.  Brant:    Yes,  your  Honor. 

The  Court:  Will  you  give  the  citation  for  the 
record  ? 

Mr.  Brant:  I  can  if  the  court  will  be  indulgent 
just  one  moment. 

The  Court:    Yes. 

Mj  Brant:  The  name  of  the  decision,  as  I  re- 
call it,  is  Chapman  vs.  Goodman,  a  decision  of  the 
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Circuit  Court  of  Api:)eals  for  the  Ninth  Circuit,  and 
the  citation  is  219  Fed.  2d,  802. 

The  Court:  Mr.  Bailiff,  will  you  get  that, 
please  ? 

Do  the  respondents  have  with  them  today  the 
records  I 

Mr.  Brant :  They  don't  have  them  in  their  physi- 
cal possession.  They  are  in  my  office  and  immedi- 
ately available. 

The  Court:     Is  the  petitioner  Tucker  present? 

Mr.  McHale:     Yes,  your  Honor. 

The  Court:  How  voluminous  are  the  records'? 
Can  they  be  brought  here  without  any  incon- 
venience ? 

Mr.  Brant:  It  would  be  a  load  to  bring  them 
down,  but  not  too  inconvenient  to  bring  them  down. 

The  Court:  One  of  the  difficulties  of  this  order 
made,  as  we  discussed  the  other  day,  as  far  as  the 
testimony  is  concerned  it  couldn't  be  final  as  far 
as  the  testimony  is  concerned — that  is,  as  far  as  tlio 
order  to  give  testimony  is  concerned — l^ecause  of 
the  impossibility  of  knowing  what  questions  would 
]}e  asked  and  w^hat  questions  the  witness  would  be 
called  upon  to  answer. 

As  to  the  production  of  the  records  for  exam- 
ination, copying  and  photostating,  standing  alone 
the  order  is  such  as  could  bring  the  respondents 
into  contempt  by  their  failure.  But  to  obviate  any 
possibility  of  any  contention  that  the  order  of  De- 
cember 7th  is  not  sufficient,  I  will  order  that  the 
respondents  appear  here  at  2:00  o'clock  this  after- 
noon— the  petitioner  will  appear,  also — and  bring 
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with  them  the  records  called  for  in  the  summonses, 
and  then  deliver  to  petitioner  for  examination, 
copying  and  photographing  or  photostating,  the 
records  in  question. 

In  other  words,  I  will  treat  it  like  a  grand  jury 
proceeding,  and  when  they  appear  this  afternoon 
I  will  make  the  order  again  that  they  then  and 
there  deliver  over  to  the  petitioner  for  examination 
and  for  copying  and  for  photographing  or  photo- 
stating, in  the  custody  of  the  clerk.  Or,  to  state  it 
more  accurately,  to  deliver  over  to  the  clerk  into 
his  custody  for  examination  and  copying  or  photo- 
graphing or  photostating  by  the  petitioner  Tucker, 
the  records  in  question. 

Mr.  Brant:     Yes,  sir. 

The  Court:  And  if  the  respondents  refuse  so  to 
do  they  will  bring  themselves  into  civil  contempt 
of  the  court. 

Mr.  Brant:  Yes,  your  Honor.  May  I  make  one 
inquiry,  your  Honor?  The  only  reasons  why  the 
respondents  would  refuse  so  to  do  are  the  reasons 
set  forth  in  our  answer.  If  we  so  decide,  may  that 
this  afternoon  be  stated  by  reference,  or  would  you 
prefer  to  have  me  make  a  digest  of  these  various 
reasons  set  forth  in  our  answer? 

The  Court:  Well,  if  you  have  already  stated 
all  the  reasons 

Mr.  Brant:  I  have  stated  all  the  reasons,  yes, 
sir. 

The  Court:  Then  you  may  merely  say,  "for  the 
reasons  heretofore  stated  *  *  *" 

Mr.   Brant:     Yes,   sir.   It   is   possible   that   this 
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might  be — unless  your  Honor  so  desires — your  sug- 
gestion might  be  taken  care  of  by  stipulation  be- 
tween counsel.  They  have  so  produced  the  records 
and 

The  Court :  Of  course,  if  they  refuse  in  the  pres- 
ence of  the  court,  why,  that  could  be  a  criminal 
contempt,  also.  But  there  is  no  disposition  on  the 
part  of  the  Government,  I  take  it,  to 

Mr.  McHale:  We  are  treating  this  as  a  civil 
matter,  your  Honor. 

The  Court:    proceed  otherwise  than  by  civil 

contempt. 

So  the  record  will  be  clear  I  suggest  that  it  be 
done;  and  that  will  be  the  order. 

Mr.  Brant:     Thank  you,  your  Honor. 

The  Court:  We  will  take  this  up  then  right  at 
2:00  o'clock,  gentlemen. 

Mr.  Brant:    Thank  you  very  much. 

The   Court:     We  will  recess  until  2:00. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.) 

December  13,  1955;  2:00  o'clock  p.m. 

The  Clerk:  Case  No.  1780,  Lloyd  M.  Tucker, 
etc.,  vs.  Clifford  O.  Boren  Contracting  Co.,  Inc., 
et  al. 

Mr.  McHale:     Ready  for  the  petitioner. 

Mr.  Brant:    Ready  for  respondents,  your  Honor. 

The  Court:     Are  the  respondents  ready? 

Mr.  Brant:    Yes,  your  Honor,  they  are. 

The  Court:  Clifford  O.  Boren.  Let  him  come 
to  the  bar. 
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Delta  M.  Boren.  If  you  will  just  stand  with 
your  counsel. 

Do  you  have  with  you  the  general  journal,  the 
cash  journal,  the  general  ledger,  the  pay  roll  rec- 
ords and  the  i)ayrolls  checks  described  in  the  sum- 
mons issued  by  the  petitioner  Lloyd  M.  Tucker  and 
heretofore  served  on  you? 

Mrs.  Delta  M.  Boren:    Yes,  your  Honor. 

The  Court:     You  have  them  with  you? 

Mr.  Clifford  O.  Boren:     Yes,  we  do. 

The  Court:  They  are  1951  records  I  observe. 
Have  they  been  separated  from  the  later  records 
of  the  corporation? 

Mr.  Clifford  O.  Boren:     Yes,  sir. 

Mrs.  Delta  M.  Boren:     Yes,  sir. 

The  Court :  So  they  are  here  as  a  separate  gi'oup 
of  papers,  are  they? 

Mr.  Clifford  O.  Boren:    Yes,  sir. 

The  Court:  Very  well.  It  is  the  order  of  the 
court  to  each  of  you  that  you  now  deliver  those 
records  into  the  custody  of  the  clerk  for  examina- 
tion, copying  and  photographing  or  photostating 
by  the  petitioner,  Lloyd  M.  Tucker,  special  agent  of 
the  Internal  Revenue  Service. 

Mr.  Clifford  O.  Boren:  On  advice  of  counsel 
I  must  respectfully  decline  to  obey  the  court's 
order. 

Mrs.  Delta  M.  Boren:  I,  too,  on  ad\ice  of  coun- 
sel must  respectfully  decline  to  obey  the  court's 
order. 
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The  Couii;:  Do  you  wish  to  state  any  other  rea- 
sons for  your  refusal? 

Mr.  Clifford  0.  Boren:  My  reasons  are  those 
set  forth  in  the  answer  to  the  petition  filed  in  this 
court. 

Mrs.  Delta  M.  Boren:  My  reasons  are  those  set 
forth  in  the  answer  to  the  petition  filed  in  this  case. 

The  Court:  Very  well.  It  is  now  the  judgment 
of  the  court,  Clifford  O.  Boren  and  Delta  M.  Boren, 
that  each  of  you  be  committed  to  the  custody  of 
the  Marshal  of  this  court,  to  be  hj  him  imprisoned 
in  a  jail-type  institution  until  the  affirmative  order 
of  this  court  is  obeyed.  I  don't  think  there  is  any 
question  in  your  mind  as  to  what  the  order  is,  is 
there?  You  both  feel  you  understand  the  order? 

Mr.  Chfford  O.  Boren:     Yes. 

Mrs.  Delta  M.  Boren:     Yes. 

Mr.  Brant:  If  the  court  please,  would  that  also 
include  the  Clifford  O.  Boren  Contracting  Co., 
Inc.?  All  three,  the  two  individuals  and  the  cor- 
poration itself,  are  parties  to  this  action. 

The  Court:  As  to  the  corporation  the  most  I 
could  do  is  fine  it  to  cover  the  expenses  of  the 
Governmicnt  in  the  civil  contempt  action.  There  is 
nothing  penal  mth  respect  to  it,  or  punitive. 

What  expense  has  the  Government  been  put  to 
in  connection  with  this  proceeding? 

Mr.  McHale:  The  expenses,  your  Honor,  have 
been  primarily  those  of  travel;  that  is,  of  counsel 
from  Los  Angeles 

The  Court:    Just  give  me  the  estimate  of  what — 
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attorneys  for  the  Government  don't  cost  anything? 

Mr  McHale:     Well,  yes,  salaries,  of  course. 

The  Court:  I  asked  you  for  an  estimate  of  the 
expense  that  you  have  been  put  to  in  this  pro- 
ceeding. 

Mr.  McHale :  I  would  estimate,  your  Honor,  that 
to  date  the  expenses  would  be  approximately 

The  Court:  This  is  the  expense  you  have  been 
put  to  by  reason  of  the  failure  or  refusal  of  the 
respondents  to  obey  the  summonses  and  the  order 
of  the  court. 

Mr.  McHale:  Yes.  I  would  estimate,  your 
Honor,  that  the  expenses  of  travel  of  counsel  and 
the  agent  who  had — if  that  could  be  included.  I 
don't 

The  Court:  I  should  think  that  you  might  only 
recover  for  the  expenses  occasioned  by  the  con- 
tempt, the  refusal  to  obey  the  order  of  the  court. 

Mr.  McHale:  For  this  proceeding  I  would  esti- 
mate $25  for  this  proceeding  today;  that  is,  the 
expense  of  travel  down  here  today.  I  would  say 
with  respect— you  Honor  is  limiting  it  only  to 
today's  proceedings,  is  that  not  correct? 

The  Court :  The  expenses  occasioned  by  the  con- 
temptuous conduct  of  the  corporate  defendant  here. 

Mr.  McHale:  Well,  since  your  Honor  presum- 
ably limits  it  to  these  proceedings  today  I  would 
say  the  cost  of  travel  would  be  $25,  and  the  cost  of 
counsel  would  be  $50. 

The  Court:  The  cost  of  the  agent  and  all  other 
expenses  ? 

Mr.  McHale:     The  cost  of  the  agent  we  would 
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estimate  to  be  $35,  your  Honor.  That  doesn't  take 
into  account  the  other  appearances  that  have  been 
made  heretofore. 

The  Court:  I  take  it  there  has  been  no  damage 
caused  by  the  refusal  to  obey  except  those  that 
have  been  occasioned  subsequent  to  the  order. 

How  much  does  all  that  total'? 

Mr.  McHale:  I  have  a  figure  of  $110  as  to  the 
proceedings  with  respect  to  this  particular  matter 
today. 

The  Court:  The  damages  proximately  caused  to 
the  United  States  by  the  refusal  of  the  corporate 
defendant  to  obey  this  order.  You  say  $110? 

Mr.   McHale:     Yes,   your  Honor. 

I  think  there  are  other  proximate  costs  that  would 
enter  into  this;  that  is,  other  appearances  before 
this  court  which  would  be  occasioned.  But  if  your 
Honor  is  limiting  it  to  just  today's  proceedings, 
I  would  say  that  is  the  cost. 

The  Court :  As  I  view  it,  the  only  fine  that  could 
be  assessed  would  be  a  compensatory  fine  to  com- 
pensate the  petitioner,  who  is  an  officer  of  the 
United  States,  hence  the  Government,  for  the  con- 
tumacious failure  to  produce  the  records  for  copy- 
ing, photographing,  photostating  and  making  an 
examination  as  required  by  the  order  of  December 
7,  1955. 

Mr.  McHale:  Yes,  your  Honor.  That  would  be 
my  approximation,  your  Honor. 

The  Court:  Then  do  the  respondents  Clifford 
O.  Boren,  as  president,  and  Delta  M.  Boren,  as  vice 
president,  representing  the  Cliiford  O.  Boren  Con- 
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tracting  Co.,  Inc.,  the  corporate  respondent,  now 
refuse  on  behalf  of  the  corporation  to  obey  the 
order  of  the  court  to  permit  the  inspection,  copy- 
ing, photostating,  photographing  of  the  records  in 
question  ? 

Mr.  Clifford  O.  Boren:    Yes,  sir. 

The  Court:  Very  well.  The  court  also  finds  the 
corporation  guilty  of  civil  contempt  of  the  court 
and  assesses  a  compensatory  fine  against  the  cor- 
l^oration  in  the  sum  of  $110;  that  fine  to  be  paid 
the  clerk  and  to  be  by  the  clerk  in  turn,  paid  over  to 
the  United  States  of  America. 

The  individual  defendants  may  purge  themselves 
of  contempt,  of  course,  at  any  time  by  complying 
with  the  order  to  permit  the  examination,  copying, 
photographing  or  photostating  of  the  records.  In 
the  language  of  the  cases  they  carry  the  keys  to 
the  jail  themselves. 

Mr.  Brant:  May  I  now  address  the  court,  your 
Honor,  Vvdth  reference  to  a  motion? 

The  Court:  You  may.  Before  you  do  that,  the 
Government  will  prepare  a  formal  order  embody- 
ing these  rulings  and  submit  it  for  approval  today. 

Mr.  McHale:    Very  well,  your  Honor. 

The  Court:  Will  you  submit  it  to  Mr.  Brant  as 
attorney  for  the  respondents,  under  the  rule,  for 
approval?  And  I  trust  you  gentlemen  can  collabo- 
rate on  it  and  get  it  entered  today. 

Mr.  McHale:  I  am  sure  we  can,  your  Honor. 
Wo  have  had  no  trouble  in  the  past. 

The   Court:     Very  well. 

Mr.  Brant:     Your  Honor,   at  this  time  the  re- 


Lloyd  M.  Tucker  197 

spondents  move  the  court  for  a  stay  of  execution 
of  the  judgment  in  this  action,  the  judgment  which 
has  just  been  rendered;  and  for  that  purpose  to 
fix  the  amount  of  a  cash  deposit  in  lieu  of  the 
supersedeas  bond  to  be  filed  by  the  respondents. 

I  am  informed  by  Mr.  McHale  that  he  will  not 
oppose  the  motion.  And  I  am  also  informed  that  a 
total  bond  in  the  amount  of — a  total  cash  deposit 
in  lieu  of  the  supersedeas  bond  in  the  amount  of 
$1,000  would  be  adequate  from  his  standpoint  for 
the  protection  of  the  Government. 

Mr.  McHale:  I  think  that  lies  within  the  court's 
discretion  here. 

The  Court:  Is  there  any  objection,  first,  to  the 
motion  to  stay,  the  writ  of  supersedeas  here,  to  stay 
the  execution? 

Mr.   McHale:     No   objection,   your  Honor. 

The  Court:  Is  there  any  statute  of  limitations 
about  to  run? 

Mr.  McHale:  No,  your  Honor.  I  understand 
that  the  first  statute  would  be  1957,  I  believe.  In 
view  of  your  Honor's  comments  the  other  day,  we 
voice  no  active  opposition. 

The  Court:  If  there  is  any  occasion  that  the 
Government  would  be  prejudiced  by  a  stay,  I  mil 
hear  from  you. 

Mr.  McHale:  Well,  the  only  thing  is  that  this 
sort  of  proceeding  is  summary  in  nature  and  there 
are  statutes  running.  But  I  must  advise  the  court 
that  the  statute  will  not  run  until,  I  believe,  March 
1957,  the  earliest  statute. 
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The  Court:  The  court  in  Chapman  against 
Goodman,  219  F.  2(i  802,  at  page  806  states, 

''This  court  thinks  if  the  order  is  one  of  such 
finality  that  it  essentially  terminates  the  summary 
proceedings  the  order  should  be  and  is  appealable." 

And  then  it  goes  ahead  to  discuss  later  the  re- 
tained jurisdiction.  It  intimates  that  if  the  retained 
jurisdiction  is  merely  ancillary  the  order  may  be 
of  that  finality  which  renders  it  appealable. 

I  take  it  the  order  here  made  is  now  certainly — 
the  order  made  today,  which,  Mr.  McHale,  you 
should  prepare  also  a  formal  order  covering  the 
rulings  made  this  morning,  affirmative  order  direc- 
ted to  these  respondents  this  morning 

Mr.  McHale:  Yes,  your  Honor,  I  will  prepare 
that. 

The  Court:     and  this  afternoon.   And  then 

a  subsequent  order  adjudging  them  guilty  of  civil 
contempt,  and  the  orders  made  on  the  contempt. 
So  there  will  be  two  orders  to  be  prepared. 

Mr.  McHale:     Yes,  I  will  do  that. 

I  want  to  point  out  to  the  court  that  I  feel  that 
this  order  now  is  an  appealable  order.  My  objection 
the  other  day  was,  of  course,  that  it  was  not  a 
final  order. 

The  Court:  Yes.  You  prepare  the  appealable 
order;  the  order  made  this  afternoon;  and  then, 
subsequently,  the  refusal  and  the  finding  of  con- 
tempt. 

Is  there  any  reason  why  these  records  shouldn't 
be  impounded  with  the  clerk? 

Mr.  Brant:     No,  there  is  not,  your  Honor. 
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The  Court:  Very  well.  The  court  will  grant  the 
motion  for  a  stay  of  execution  j)ending  appeal  and 
fix  the  bond — is  the  suggested  amount  a  thousand 
dollars  ^. 

Mr.  Brant:  Yes,  your  Honor;  the  total  of  three 
of  $1,000. 

The  Court:  Is  that  amount  agreeable  to  the 
petitioner  ? 

Mr.  McHale:     Yes,  your  Honor. 

The  Court:  Fix  the  amount  of  the  supersedeas 
bond  in  the  sum  of  $1,000  upon  the  condition  that 
the  records  here  in  court  be  delivered  to  the  clerk, 
delivered  into  the  custody  of  the  clerk.  You  may 
seal  them  before  you  deliver  them  into  the  custody 
of  the  clerk  if  you  like.  Deliver  them  in  the  cus- 
tody of  the  clerk  under  seal  and  he  will  keep  them 
under  seal  pending  further  order  of  the  court, 
either  of  this  court  or  the  Court  of  Appeals. 

Mr.  Brant:  Your  Honor,  I  have  already  pre- 
pared a  form  of  cash  deposit  in  lieu  of  supersedeas 
bond  subject  to  the  same  conditions  as  are  required 
by  Rule  26  and  Rule  73,  and  I  am  now  prepared 
to  submit  that  form  to  the  court  and  also  to  sub- 
mit the  cash  deposit  to  the  court.  Mr.  McHale  has 
had  copies  of  these  forms  and  I  understand  that 
from  the  standpoint  of  the  form  they  do  meet  with 
his  approval. 

The  Court:  Well,  you  gentlemen  have  quite  a 
bit  of  work  to  do  this  afternoon,  three  orders  to 
be  prepared,  and  I  suggest  that  you  prepare  those 
and  return  later  and  we  will  sign  them  all  later 
this  afternoon. 
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Mr.  McHale:     Very  well,  your  Honor. 

The  Court:     Do  you  wish  to  seal  them  first? 

Mr.  Brant:     I  Vv^ould  prefer  to  seal  them. 

The  Court:  Well,  either  you  can  seal  them  or 
the  clerk  can  seal  them. 

Mr.  Brant :  I  prefer  that  the  clerk  do  that,  your 
Honor. 

The  Court:  Very  well.  The  clerk  will  seal  them 
and  keep  them  under  seal. 

Now,  is  it  stipulated  that  what  is  delivered  to 
the  clerk  comprises — I  think  you  had  better  de- 
scribe them  and  get  a  stipulation  in  the  record  as 
to  what  is  now  feeing  delivered  to  the  clerk  and  then 
deliver  them  to  the  clerk  item  l)y  item  so  that  he 
can  keep  them  separate. 

Mr.  McHale:  Of  course,  your  Honor,  on  these 
records  you  understand  the  petitioner  has  never 
seen  them.  I  mean,  they  have  been  produced,  and 
this  is  what  the  parties  said  are  the  records.  Of 
course,  we  can't  stipulate  as  to 

The  Court:  At  least  we  will  have  the  statements 
of  the  respondents  on  the  record  as  to  what  is  de- 
livered to  the  clerk. 

Deliver  it  item  by  item,  if  you  will.  Let's  keep 
them  in  the  same  order  as  they  are  in  the  sum- 
monses for  the  purpose  of  regularity.  First  is  a 
general  journal  for  a  certain  period,  and  you  are 
handing  the  clerk  certain  sheets  from  the  general 
journal  of  the  corporate  respondent  Clifford  0. 
Boren  Contracting  Co.,  Inc.? 

Mr.  Brant:  That  is  correct.  I  am  handing  to  the 
clerk  of  the  court  a  document  which  is  the  general 
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journal  entries  for  the  period  July  1,  1951  to  De- 
cember 31,  1951.  This  document  consists  of  18 
pages.  The  numbering  is 

The  Court:     Nine  sheets? 

Mr.  Brant:  Nine  sheets,  yes,  your  Honor.  In 
addition,  contained  within  here  are  numerous  type- 
written sheets  that  are  attached  to  the  individual 
sheets. 

The  Court:  Very  well.  You  may  hand  it  to  the 
clerk,   if  you  vail,  now. 

There  have  been  exhibits  marked,  have  there  not, 
in  the  other  proceedings? 

The  Clerk:  In  the  other  proceedings  A,  B  and 
C,  I  think,  have  l^een  marked.  I  think,  however, 
this  morning  you  started  a  new  hearing  and  we 
marked  Government's  Exhil^it  No.  1  in  this  pro- 
ceeding. 

The  Court :  Very  well.  Let  this  be  then  Respond- 
ents' Exhibit  A. 

(The   exhibit   referred   to   was   marked   Re- 
spondents' Exhibit  A  for  identification.) 

The  Court:  Next  is  a  cash  journal.  I  am  taking 
these  in  the  order  in  which  they  appear  in  Exhibit 
A  attached  to  the  petition  in  1780. 

Mr.  Brant:  I  hand  to  the  clerk  a  group  of  30 
sheets  entitled  on  the  first  sheet  "Clifford  O.  Boren 
Contracting  Co.,  Inc.,  daily  journal,  fiscal  year 
1951-52." 

This  covers  the  period  Tuly  1st — the  particular 
sheets  that  I  hand  him  cover  the  period  July  1, 
1951  to  December  31,  1951.  And  this  document  is 
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the  so-called  cash  journal  of  the  contracting  com- 
pany for  the  period. 

The  Court:  That  will  be  sealed  and  marked  un- 
der seal  as  Respondents'  Exhibit  B  for  identifica- 
tion in  this  proceeding. 

(The   exhibit   referred   to   was  marked   Re- 
spondents' Exhibit  B  for  identification.) 

The  Court:    Next  is  the  general  ledger,  is  it  nof? 

Mr.  Brant:  I  was  starting  to  count  the  par- 
ticular sheets. 

The  Court:     Is  it  bound? 

Mr.  Brant:    Yes,  your  Honor. 

The  Court:  Would  it  be  necessary,  do  you 
think? 

Mr.  Brant:  As  far  as  I  am  concerned  it  is  not, 
your  Honor. 

The  Court:  Bound  with  a  fiexible  cover?  Bound 
general  ledger  for  what  period? 

Mr.  Brant:  The  i^eriod  July  1,  1951  to  Decem- 
ber 31,  1951,  your  Honor.  This  is  the  general  ledger 
for  the  specified  period. 

The  Court:  Very  well.  It  will  be  placed  under 
seal  by  the  clerk  and  marked  under  seal  as  Re- 
spondents' Exhibit  C  for  identification  in  this  pro- 
ceeding. 

(The   exhibit   referred   to   was   marked   Re- 
spondents' Exhibit  C  for  identification.) 

Mr.  Brant:  The  next  item,  your  Honor,  is  the 
pay  roll  records.  The  pay  roll  records  for  the  per- 
iod July  1,  1951  to  December  31,  1951,  consist  of 
two   sets   of   documents;   the   first   being   a   bound 
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folder  entitled  "Clifford  O.  Boren,  Contractor,  San 
Diego,  California;  the  cori)oration  pay  roll  for 
July  through  December  1951."  This  is  the  first  part 
of  the  pay  roll  records. 

The  second  portion  of  the  pay  roll  records  are 
individual  earnings  records,  the  number  of  which 
I  do  not  know,  but  they  are  enclosed  within  a  file 
box.  I  submit  both  of  these  to  the  clerk  at  this  time. 

The  Court:  The  pay  rolls  and  the  pay  roll 
checks  are  designated  separately.  Suppose  you 
separate  the  checks. 

Mr.  Brant:    I  have  the  checks  already  separated. 

The  Court:  Very  well.  The  pay  roll  records  you 
last  described  will  be  kept  by  the  clerk  under  seal 
as  Respondents'  Exhibit  D  for  identification  in  this 
proceeding. 

(The   exhibit   referred   to   was   marked   Re- 
spondents' Exhibit  D  for  identification.) 

Mr.  Brant:  The  next  item  called  for  by  the 
summons,  "Pay  roll  checks  bearing  the  endorse- 
ments of  any  of  the  following  named  persons: — " 
and  naming  them. 

I  submit  to  the  clerk  120  pay  roll  checks  bearing 
endorsements  specified  in  the  summons. 

The  Court:  Those  will  be  kept  under  seal  as 
Respondents'  Exhibit  E  in  this  proceeding. 

(The  exhibits  referred  to  were  marked  Re- 
spondents' Exhibit  E  for  identification.) 

The  Court:  Now,  you  have  an  undertaking, 
have  you,  to  stay  the  execution? 
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Mr.  Brant:  I  have  a  cash  deposit  in  lieu  of  an 
undertaking.  I  have  with  me  a  certified  check  in 
the  amount  of  $1,000  cash,  together  with  a  deposit 
statement  conditioned  as  a  supersedeas  bond  is  to 
be  conditioned,  and  also  subjected  to  Rule  8(c) 
of  the  Local  Rules  as  cash  deposits  are  required 
to  be.  I  have  that  here,  and 

The  Court:  Is  that  in  a  form  agreeable  to  the 
petitioner  ? 

Mr.  McHale:    I  believe  so,  your  Honor. 

The  Court:  Very  well.  You  may  submit  that 
now.  And  that  will  obviate  the  further  necessity 
of  an  appearance  by  Clifford  O.  Boren  and  Delta 
M.  Boren  later  in  the  day. 

Mr.  Brant:  I  would  like  permission  at  this  time, 
your  Honor,  since  this  document  contains  a  recital 
of  a  notice  of  appeal  to  file  with  the  clerk  at  this 
time  the  notice  of  apx:)eal. 

The  Court:     You  may  file  the  notice  of  appeal. 

It  is  intended  that  this  be  security  for  bail  pend- 
ing appeal  insofar  as  the  individual  respondents 
are  concerned? 

Mr.  Brant:  For  the  complete  fulfillment,  your 
Honor,  of  this  judgment.  I  have  tried  to  use  al- 
most the  identical  language  of  the  rule  of  civil 
procedure  which  conditions  bonds  of  this  tyj^e.  It 
is  for  the  complete  fulfillment  of  the  judgment  or 
any  modifi.ed   judgment. 

The  Court:  Is  it  satisfactory  as  to  form,  Mr. 
McHale'? 

Mr.  McHale:     I  believe  so,  your  Honor. 

The   Court:     It  is  my   understanding  that   this 
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thousand  dollars  is  deposited  as  supersedeas  bond 
containing  the  usual  conditions  of  a  supersedeas 
bond  in  a  civil  judgment  and  in  addition  serves 
as  a  security  for  bail  pending  appeal  of  these  in- 
dividual respondents  that  they  will  submit  them- 
selves to  the  custody  of  the  court  again,  and  the 
custody  of  the  Marshal, 

Mr.  Brant:  We  submit  it  with  that  intention, 
your  Honor. 

The   Court:     in  the   event  the  judgment  is 

affirmed. 

Mr.  Brant:    Yes,  sir. 

The  Court:  Very  well.  Upon  that  understand- 
ing I  will  approve  the  cash  deposit  in  lieu  of  super- 
sedeas bond  and  accept  the  deposit  upon  the  con- 
dition that  it  will  serve  not  only  as  supersedeas 
bond  but  as  bail  pending  appeal  for  the  respond- 
ents Clifford  O.  Boren  and  Delta  M.  Boren. 

Mr.  Brant:     Yes,  your  Honor. 

Does  your  Honor  desire  a  formal  order  granting 
our  motion?  It  is  my  understanding  that  the  su- 
persedeas bond  or  cash  deposit  in  lieu  thereof, 
under  the  rules  in  and  of  itself  is  sufficient  to 
operate  as  the  stay.  I  have  prepared  and  would  be 
willing  to  submit  later  this  afternoon,  if  your 
Honor  desires,  a  formal  order  to  that  effect.  It 
is  my  understanding  that  under  the  rules  the  ap- 
proval of  the  bond  is  all  that  is  necessary. 

The  Court:  Yes,  I  prefer  that  you  submit  a 
formal  order  which  would  recite  that  the  superse- 
deas bond  is  granted  upon  the  condition  that  this 
deposit   be   made   and   that   the   deposit   serve   not 
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only  as  supersedeas  for  the  judgment  for  the  fine 
but  also  in  the  nature  of  security  for  bail  pending 
appeal  as  to  the  respondents  Clifford  O.  Boren 
and  Delta  M.   Boren  individually. 

Mr.  Brant:    Yes,  sir.  Thank  you,  your  Honor. 

The  Court:  Very  well.  I  will  anticipate  then 
that  you  gentlemen  will  have  those  orders  back 
later  today. 

Mr.  McHale:     Yes,  your  Honor. 

Mr.  Brant:     Yes,  your  Honor. 

The  Court:  It  will  not  be  necessary  for  the 
respondents  to  return  unless  you  gentlemen  think 
of  something.  I  don't  perceive  the  necessity  of  the 
respondents  returning. 

Mr.  Brant:     I  do  not,  your  Honor. 

Mr.  McHale:  I  think  not,  your  Honor.  It  is 
just  a  question  of  preparing  the  formal  orders. 

The  Court:  Very  well.  The  respondents  Clif- 
ford O.  Boren  and  Delta  M.  Boren  are  now  re- 
leased on  bail  pending  appeal  from  the  custody  of 
the  Marshal  and  they  may  remain  at  liberty  pend- 
ing the  appeal. 

Mr.  Brant:    Thank  you,  your  Honor. 

[Endorsed] :   Filed  January  3,  1956. 
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GOVERNMENT'S  EXHIBIT  No.  1 

Record  of  Proceedings  of  the  Meeting  with  Clifford 
O.  Boren,  President,  Clifford  O.  Boren  Con- 
tracting Company,  Inc.,  and  Delta  M.  Boren, 
Vice  President,  Clifford  O.  Boren  Contracting 
Company,  Inc.,  at  3755  Sixth  Avenue,  San 
Diego,  California,  on  December  8,  1955  at  10 :10 
a.m.,  in  pursuance  to  Order  of  Honorable  Wil- 
liam C.  Mathes,  United  States  District  Judge, 
December  7,  1955. 

Present : 

Clifford  O.  Boren,  President,  Clifford  O.  Boren 
Contracting  Company,  Inc. 

Delta  M.  Boren,  Vice  President,  Clifford  O.  Boren 
Contracting  Company,  Inc. 

John  A.  Brant,  Attorney,  representing  Clifford  O. 
Boren,  Delta  M.  Boren,  and  Clifford  O.  Boren  Con- 
tracting Company,  Inc. 

Thomas  J.  Sullivan,  Attorney,  Internal  Revenue 
Service. 

Forrest  P.  Calkins,  Internal  Revenue  Agent. 

Lloyd  M.  Tucker,  Special  Agent. 

Marie  Travis,  Stenographer. 

Mr.  Brant :  I  would  like  to  add  that  the  Clifford 
O.  Boren  Contracting  Comj^any,  Incorporated,  is 
also  appearing. 

Mr.  Tucker:  Mr.  Boren,  will  you  please  stand 
and  be  sworn?  Do  you  solemnly  swear  that  the  an- 
swers you  will  give  to  the  questions  asked  of  you 
will  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God? 
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Mr.  Boren:    I  do. 

Mr.  Brant :  For  the  record,  Mr.  Tucker,  I  should 
like  to  object  to  the  presence  at  this  meeting  of  any 
persons  other  than  yourself  and  your  stenograi:)her. 

Mr.  Tucker:  Very  well.  Your  objection  is  noted. 
Mrs.  Boren,  will  you  please  stand  and  be  sworn? 
Do  you  solemnly  swear  that  the  answers  you  will 
give  to  the  questions  asked  of  you  will  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help 
you  God? 

Mrs.  Boren:    I  do. 

Mr.  Brant:  May  I  interrupt,  Mr.  Tucker,  and 
make  a  statement.  In  response  to  the  Order  of  the 
United  States  District  Court,  Clifford  O.  Boren, 
President  of  the  Clifford  O.  Boren  Contracting 
Company,  Inc.,  Delta  M.  Boren,  Vice-President  of 
the  Clifford  O.  Boren  Contracting  Company,  Inc., 
and  the  Clifford  O.  Boren  Contracting  Company, 
Inc.  have  appeared  today  before  Special  Agent 
Lloyd  M.  Tucker  at  the  time  and  place  specified  in 
the  Order  of  the  United  States  District  Court  and 
have  here  produced  the  records  called  for  in  the 
smumonses.  They,  and  each  of  them,  respectfully 
decline  to  permit  the  examination,  copying  or  photo- 
stating of  the  records  for  the  reasons  set  forth  in 
their  answer  to  the  petition  filed  by  Mr.  Tucker  in 
United  States  District  Court,  Civil  Matter  No. 
1780-SD,  and  also  to  enable  them  to  appeal  the 
judgment  of  the  United  States  District  Court  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  I  should  like  to  ask  individual  responses 
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from  Mr.  and  Mrs.  Boren  as  to  whether  this  is  their 
statement  that  I  have  just  given. 

Mr.  Boren:    Yes,  that  is  my  statement. 

Mrs.  Boren:    That  is  mine,  too. 

Mr.  Brant:    And  the  corporation,  Mr.  Boren? 

Mr.  Boren:    Yes,  it  is. 

Mr.  Brant:    Thank  you. 

Mr.  Tucker:  Mr.  Boren,  I  understand  you  are 
here  in  your  capacity  as  President  of  the  Clifford 
O.  Boren  Contracting  Company,  Inc.  Is  that  cor- 
rect? 

Mr.  Boren:    Yes. 

Mr.  Tucker:  Mrs.  Boren,  I  understand  that  you 
are  here  in  your  cajjacity  as  the  Vice  President  of 
the  Clifford  O.  Boren  Contracting  Company,  Inc. 
Is  that  correct? 

Mrs.  Boren:    Yes. 

Mr.  Tucker:  Now,  I  am  going  to  read  to  you 
Paragraph  7,  appearing  on  Page  10  of  Findings  of 
Fact  and  Conckisions  of  Law  and  Order,  Civil 
Matter  No.  1780-SD,  Lloyd  M.  Tucker  vs.  Clifford 
O.  Boren  Contracting  Company,  et  al.,  "Respond- 
ents  

Mr.  Brant:  Pardon  me.  Would  you  tell  me — I 
thought  you  said  Paragraph  7  of  the  Findings 

Mr.  Tucker:  Appearing  on  Page  10. — having 
failed  to  sustain  any  of  the  defense,  the  petitioner 
is  entitled  to  the  entry  of  an  Order  of  this  Court 
directing  the  respondents,  Clifford  O.  Boren,  Presi- 
dent, Clifford  O.  Boren  Contracting  Comy)any,  Inc., 
and  Delta  M.  Boren,  Vice  President,  Clifford  O. 
Boren  Contracting  Company,  Inc.,  to  appear  before 
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him  and  produce  the  following  records:  General 
Journal,  Cash  Journal,  General  Ledger,  payroll 
records  and  payroll  checks  bearing  the  endorse- 
ments of  any  of  the  following  named  persons:  Clif- 
ford O.  Boren,  Delta  M.  Boren,  Marjory  H.  Bell, 
Betty  K.  McCarthy,  and  the  Clifford  O.  Boren  Con- 
tracting Company,  Inc.,  for  the  period  from  July  1, 
1951  to  December  31,  1951,  on  Thursday,  December 
8,  1955,  at  10:00  a.m.,  at  3755  Sixth  Avenue,  San 
Diego,  California,  and  in  the  event  of  their  failure 
so  to  comply,  they  then  are  ordered  to  be  and  ap- 
pear before  this  Court  at  10:00  a.m.  Tuesday,  De- 
cember 13,  1955  in  the  Southern  Division  at  San 
Diego,  California,  to  show  cause  why  they,  and 
each  of  them,  should  not  be  held  in  civil  contempt 
for  failure  so  to  comply.  Dated  this  7th  day  of  De- 
cember, 1955.  William  C.  Mathes,  United  States 
District  Judge."  Now,  Mr.  Boren,  have  you  brought 
with  you  today  the  General  Ledger  of  the  Clifford 
O.  Boren  Contracting  Company,  Inc.? 

Mr.  Boren:    Yes. 

Mr.  Tucker:  This  record  that  Mr.  Boren  has  in 
his  hand,  is  that  the  record? 

Mr.  Boren:     Yes,  that's  correct. 

Mr.  Tucker:  This  particular  record,  is  that  the 
General  Ledger  for  the  period  July  1,  1951  to  De- 
cember 31,  1951? 

Mr.  Boren:     Yes,  it  is. 

Mr.  Tucker:  Mr.  Boren,  have  you  also  brought 
with  you  the  General  Journal  for  the  Clifford  O. 
Boren  Contracting  Company,  Inc.  for  that  same 
period  ? 
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Mr.  Boren:     Yes,  sir. 

Mr.  Tucker:  The  record  which  you  have  in  your 
hand,  is  that  the  record  called  for? 

Mr.  Boren:    Yes,  it  is. 

Mr.  Tucker:  And  have  you  brought  with  you 
the  Cash  Journal  for  the  same  period*? 

Mr.  Brant:  May  w^e  have  a  little  side  discussion 
of  that  record? 

Mr.  Tucker:    Yes. 

(Off -record  conversation.) 

Mr.  Tucker:  Do  you  have  that  i:>articular  record 
there?  This  record  which  you  are  showing  me,  Mr. 
Boren,  is  that  the  Cash  Journal,  or  Daily  Journal, 
for  the  period  specified? 

Mr.  Boren:    Yes. 

Mr.  Tucker:  And  have  you  brought  with  you 
the  payroll  records  of  the  Cliiford  O.  Boren  Con- 
tracting Company,  Inc.  for  the  period  July  1,  1951 
to  December  31,  1951? 

Mr.  Boren:     There  it  is. 

Mr.  Tucker:  Is  that  record  which  you  now  have 
before  you  the  payroll  records  of  the  corporation 
for  that  period? 

Mr.  Boren :    Yes,  it  is. 

Mr.  Tucker:  And  did  you  bring  with  you  the 
payroll  checks  of  the  Clifford  O.  Boren  Contract- 
ing Company,  Inc.  for  the  period  July  1,  1951  to 
December  31,  1951,  which  bear  the  endorsements 
of  Clifford  O.  Boren,  Delta  M.  Boren,  Marjory  II. 
Bell,  Betty  K.  McCarthy,  and  the  Clifford  O.  Boren 
Contracting  Company,  Inc.? 

Mr.  Boren:    Yes. 
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Mr.  Brant :  I  should  like  to  point  out  that  there 
are  120  of  these  checks,  the  same  checks  as  we 
brought  before. 

Mr.  Tucker:  Now,  Mr.  Boren,  will  you  produce 
for  examination  the  General  Ledger  which  you 
brought  with  you  today? 

Mr.  Boren:  I'll  have  to  go  back  to  the  statement 
of  the  attorney  that  was  given  at  the  beginning  of 
the  proceedings. 

Mr.  Tucker:  Mr.  Boren,  I  would  like  to  obtain 
a  direct  answer  as  to  whether  you  will  or  will  not 
produce  the  record. 

Mr.  Boren:  I  will  not,  for  the  reasons  stated  in 
the  attorney's  opening  statement. 

Mr.  Tucker:  Mr.  Boren,  will  you  produce  for 
examination  the  General  Journal  which  you  brought 
with  you  today? 

Mr.  Boren:    No,  sir. 

Mr.  Tucker :  Will  you  produce  for  examination  the 
Cash  Journal  which  you  brought  with  you  today? 

Mr.  Boren:    No,  sir. 

Mr.  Tucker:  Will  you  produce  for  examination 
the  payroll  records? 

Mr.  Boren:    No,  sir. 

Mr.  Tucker:  AVill  you  produce  for  examination 
the  payroll  checks? 

Mr.  Boren:    No,  sir. 

Mr.  Tucker:  Mr.  Boren,  with  respect  to  your 
refusal  to  produce  for  examination  the  records 
which  I  have  described,  will  you  state  your  reasons 
for  so  refusing? 

Mr.  Boren:    All  of  the  refusals  are  based  on  the 
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opening  statements  read  by  Mr.  Brant. 

Mr.  Tucker:  Mrs.  Boren,  will  you  produce  for 
examination  the  General  Journal  of  the  Clifford  O. 
Boren  Contracting  Company,  Inc.? 

Mrs.  Boren:  I  would  like  to  group  them  all  to- 
gether and  state  that  I  refuse  to  produce  the  records 
for  the  reasons  which  have  already  been  stated  by 
Mr.  Brant,  I  reaffirm  it. 

Mr.  Tucker:  Mr.  Boren,  will  you  produce  for 
examination,  copying  and  photostating,  the  payroll 
checks  of  the  Clifford  0.  Boren  Contracting  Com- 
pany, Inc.  for  the  period  July  1,  1951  to  December 
31,  1951? 

Mr.  Boren :  No,  sir,  for  the  same  reason  that  has 
been  stated  before. 

Mr.  Tucker:  Mrs.  Boren,  will  you  produce  for 
examination,  photostating  and  copying,  the  payroll 
checks  of  the  Clifford  O.  Boren  Contracting  Com- 
pany, Inc.  for  the  period  of  July  1,  1951  to  Decem- 
ber 31,  1951? 

Mrs.  Boren :  No,  I  will  not,  for  the  same  reasons 
stated  in  the  opening  statement  by  Mr.  Brant. 

Mr.  Tucker:  Now,  referring  again  to  the  case  of 
Lloyd  M.  Tucker  vs.  Clifford  O.  Boren  Contracting 
Company,  Inc.,  Civil  Matter  No.  1780-SD,  Findings 
of  Fact  and  Conclusions  of  Law  and  Order,  I  am 
going  to  read  to  you  the  order  appearing  on  Page 
11:  "It  is  hereby  Ordered,  Adjudged  and  Decreed 
that  respondents,  Clifford  O.  Boren,  President, 
Clifford  O.  Boren  Contracting  Company,  Inc.,  and 
Delta  M.  Boren,  Vice  President,  Clifford  O.  Boren 
Contracting   Company,    Inc.,    and   the    Clifford    O. 
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Boren  Contracting  Company,  Inc.,  appear  before 
Special  Agent  Lloyd  M.  Tucker  on  Thursday,  De- 
cember 8,  1955,  at  10 :00  a.m.,  at  3755  Sixth  Avenue, 
San  Diego,  California,  and  produce  for  examina- 
tion, copying  and  photostating,  the  records  called 
for  in  smumonses  heretofore  served  upon  them  and 
then  and  there  give  testimony  with  respect  thereto 
as  required  by  the  summonses,  and  in  the  event 
they  fail  so  to  do  or  give  the  testimony  so  required 
at  that  time,  they  are  to  be  and  appear  before  this 
Court  on  December  13,  1955  at  10:00  a.m.  in  the 
Southern  Division  at  San  Diego,  and  then  and  there 
show  cause,  if  any  they  have,  why  they  and  each  of 
them,  should  not  be  held  in  civil  contempt  of  this 
Court  and  penalties  assessed  accordingly.  Dated  this 
7th  day  of  December,  1955.  Signed  William  C. 
Mathes,  United  States  District  Judge."  Now,  Mr. 
Boren,  I  deem  that  you  have  failed  to  comply  with 
this  order,  and  Mrs.  Boren,  I  deem  that  you  also 
have  failed  to  comply  with  this  order,  and  I  will 
so  inform  the  Court. 

I  certify  that  the  foregoing  is  a  true  and  correct 
transcript  of  the  proceedings  had  in  the  above  en- 
titled matter  on  the  date  specified  therein,  and  that 
said  transcript  is  a  true  and  correct  transcription 
of  my  stenographic  notes. 

Dated  at  San  Diego,  California,  this  13th  day  of 
December,  1955. 

/s/  MARIE  TRAVIS, 

Clerk-Stenographer 

Admitted  in  evidence  12/13/55. 
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[Endorsed] :  No.  15010.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Clifford  0.  Boren, 
Delta  M.  Boren  and  Clifford  O.  Boren  Contracting 
Co.,  Inc.,  Appellants,  vs.  Lloyd  M.  Tucker,  Special 
Agent,  Internal  Revenue  Service,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Southern  Division. 

Filed:  January  26,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15010 

CLIFFORD   O.   BOREN   CONTRACTING   CO., 
INC.,  a  California  corporation,  et  al.. 

Appellants, 

vs. 

LLOYD    M.    TUCKER,    Special    Agent,    Internal 
Revenue  Service,  Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 

Appellants  herewith  present  points  on  which  they 
claim  the  District  Court  erred: 

1.  The  Court  erred  in  holding  that  the  Appellants 
could  not  assert  as  a  defense  to  Appellee's  petition 
to    enforce    compliance    with    administrative    sum- 
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monses  that  previous  examinations  of  the  books  and 
records  demanded  in  the  summonses  rendered  ad- 
ditional examination  imnecessary  and  oppressive, 
and  made  the  summonses  too  general  and  broad  in 
scope. 

2.  The  Court  erred  in  holding  that  Appellee  is 
entitled  to  photograph  or  photostat  the  books,  rec- 
ords, papers,  and  payroll  checks,  and  any  j)ortion 
thereof  that  he  deems  necessary. 

3.  The  Court  erred  in  holding  that  Appellee  was 
entitled  to  re-examine  the  books  and  records  of 
Appellant  Clifford  O.  Boren  Contracting  Co.,  Inc. 
without  having  complied  with  the  requirements  of 
Section  7605(b)  of  the  Internal  Revenue  Code  of 
1954. 

4.  The  Court  erred  in  holding  that  Appellee  is  en- 
titled to  re-examine  the  books  and  records  under 
the  authority  of  Section  7602  of  the  Internal  Rev- 
enue Code  of  1954  where  one  of  the  purposes  of  the 
re-examination  is  to  obtain  evidence  for  a  possible 
criminal  prosecution  of  Appellants  Clifford  O. 
Boren  and  Delta  M.  Boren. 

5.  The  Court  erred  in  holding  that  Appellee  is 
entitled  to  re-examine  the  books  and  records  of 
Appellant  Clifford  O.  Boren  Contracting  Co.,  Inc. 
in  connection  with  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  year  1950  with- 
out finding  that  the  books  and  records  are  material 
and  relevant  to  their  tax  liability  for  the  year  1950. 

6.  The  Court  erred  in  holding  that  Appellants 
could  not  assert  as  a  defense  to  Appellee's  petition 
that  the  smnmonses  were  not  issued  upon  probable 
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cause,  supported  by  the  oath  or  affirmation  of  Ap- 
pellee  or  any  other  person,  and  that  no  probable 
cause  was  shown  by  the  petition. 

7.  The  Court  erred  in  holding  that  the  petition  of 
Appellee  stated  a  claim  upon  which  Appellants 
could  be  held  in  civil  contempt. 

8.  The  Court  erred  in  holding  that  Appellants 
had  failed  to  sustain  any  of  their  separate  defenses. 

9.  The  Court  erred  in  finding  that  Appellee  w^as 
entitled  to  re-examine  the  books  and  records  of  Ap- 
pellant Clifford  O.  Boren  Contracting  Co.,  Inc.  after 
the  expiration  of  the  period  for  assessment  of  addi- 
tional income  taxes  as  to  each  Appellant. 

10.  The  Court  erred  in  finding  that  Appellee  has 
reasonable  cause  to  believe  that  Appellants  may 
have  filed  false  or  fraudulent  returns  with  intent  to 
evade  the  tax  or  may  have  willfully  attempted  to 
defeat  or  evade  the  taxes  imjoosed  by  the  Internal 
Revenue  Code  for  the  calendar  years  1950  and  1951. 

11.  The  Court  erred  in  finding  that  the  tax  lia- 
bility of  Appellants  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  years  1950  and  1951  is  now  under 
inquiry  and  determination  by  the  Internal  Revenue 
Service. 

12.  The  Court  erred  in  finding  that  the  purpose 
of  the  re-examination  was  to  ascertain  the  correct- 
ness of  the  tax  returns  of  Appellants  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950  and 
1951. 

13.  The  Court  erred  in  not  finding  that  the  pur- 
pose of  the  re-examination  is  to  attempt  to  procure 
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evidence    for    a    i^ossible    criminal    j^rosecution    of 
Appellants. 

14.  The  Court  erred  in  finding  that  the  books  and 
records  demanded  in  the  smnmonses  are  material 
and  relevant  to  the  matter  of  the  income  tax  lia- 
bility of  Appellants  Clifford  O.  Boren  and  Delta 
M.  Boren  for  the  calendar  year  1951. 

15.  The  Court  erred  in  not  finding  that  the  fac- 
tual basis  upon  which  Appellee's  authority  to  issue 
summonses  under  Section  7602  of  the  Internal  Rev- 
enue Code  of  1954  is  absent. 

16.  The  Court  erred  in  finding  that  the  re-ex- 
amination sought  by  Appellee  is  necessary. 

17.  The  Court  erred  in  finding  that  Appellee  did 
not  have  ample  opportunity  to  examine  the  books 
and  records  of  Appellant  Clifford  O.  Boren  Con- 
tracting Co.,  Inc. 

18.  The  Court  erred  in  finding  Appellants,  and 
each  of  them,  in  civil  contempt  of  Court  for  failing 
and  refusing  to  produce  for  examination,  copying, 
photostating  or  photographing  by  Appellee  the 
books  and  records  of  Appellant  Clifford  0.  Boren 
Contracting  Co.,  Inc.  demanded  in  the  summonses. 

TORRANCE  &  WANSLEY, 
/s/  By   JOHN  A.  BRANT, 

Attorney  for  Appellants 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:  Filed  February  2,  1956.  Paul  P, 
O'Brien,  Clerk. 
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OPINION  BELOW 
The  Findings  of  Fact  and  Conclusions  of  Law  [  R.  48-62] 
of  the  District  Court  are  not  officially  reported. 


Appellants  to  appear  before  the  Court  and  produce  for 
examination,  copying  and  photostating  or  photographing 
the  records  called  for  in  the  summonses.  [R.  74  J 

Appellants  appeared  before  the  District  Court,  as  di- 
rected, and  produced  said  records,  but  failed  and  refused 
to  obey  the  order  of  the  Court  commanding  them  to  pro= 
duce  said  records  for  examination,  copying  and  photostat- 
ing or  photographing.  Thereupon,  the  District  Court  found 
Appellants,  and  each  of  them,  in  contempt  of  the  District 
Court  and  committed  Appellants  Clifford  O.  Boren  and 
Delta  M.  Boren  to  the  custody  of  the  United  States 
Marshal  and  assessed  a  compensatory  fine  of  $110.00 
against  Appellant  Corporation.  [R.  76] 

Jurisdiction  is  conferred  on  this  Court  by  28  U.S.C., 
Section  1291.  The  order  is  final  and  appealable.  Chapman 
V.  Goodman,  U.S.  Court  of  Appeals,  Ninth  Circuit,  219  F. 
2d  802. 

Appellants  filed  notice  of  appeal  on  December  13,  1955. 

[R.81] 

Appellants  made  a  cash  deposit  of  $1,000.00  in  lieu  of 
a  supersedeas  bond,  which  was  approved  by  the  Court, 
[  R.  72  ]  and  the  Court  made  its  order  staying  execution 
of  the  judgment.  [R.  79] 

On  January  3,  1956,  Appellants  filed  a  designation  of 
contents  of  record  on  appeal  and  reporter's  transcripts  of 
proceedings.  On  January  13,  1956,  Appellee  filed  an  addi- 
tional designation  of  contents  of  record  on  appeal. 


The  record  was  prepared  by  the  Clerk  of  the  United 
States  District  Court,  who  filed  the  same  with  the  Clerk  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 
on  January  26,  1956.  f  R.  82,  215]  Appellants  filed  a  state- 
ment of  points  on  appeal  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  on  February  2,  1956.  [R. 
218] 

QUESTIONS  PRESENTED 

1.  Whether  in  an  action  to  enforce  administrative  sum- 
monses duces  tecum  issued  by  a  special  agent  of  the 
Internal  Revenue  Service,  a  defense  is  sufficient  which 
alleges  facts  showing  that  because  of  previous  examina- 
tions the  examination  sought  by  the  summonses  is  unneces- 
sary and  unreasonable  in  scope. 

2.  Whether  a  Revenue  Agent  who  has  made  a  complete 
and  detailed  examination  of  a  taxpayer's  books  and  rec- 
ords, and  has  had  full  opportunity  to  examine  the  books 
and  records,  and  they  were  repeatedly  made  available  to 
him,  may  make  a  re-examination  of  such  records  in  con- 
nection with  the  same  taxpayers  and  taxable  years,  without 
the  Secretary  of  the  Treasury,  or  his  delegate,  requiring  it 
( a )  after  investigation,  and  ( b )  when  it  is  a  necessity,  and 
(c)  after  written  notice,  all  of  which  are  required  by 
Section  7605(b),  IRC  1954. 

3.  Whether  under  Section  7602,  IRC  1954,  which  au- 
thorizes a  Revenue  Agent  to  "examine"  a  taxpayer's  books 
and  records,  a  Revenue  Agent,  after  making  a  detailed 
examination  of  the  books  and  records,  may  require  that 
they  be  photographically  reproduced  for  his  further  use. 
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4.  Whether  under  Section  7602,  IRC  1954,  which  au- 
thorizes a  Revenue  Agent  to  examine  a  taxpayer's  books  of 
account  for  the  purpose  of  ascertaining  the  correctness  of 
an  income  tax  return,  this  authority  also  permits  a  Revenue 
Agent  to  make  an  examination  for  the  admitted  purpose  of 
securing  evidence  for  a  criminal  prosecution. 

5.  Whether  the  authority  in  Section  7602,  IRC  1954,  to 
examine  books  and  records  is  limited  to  those  which  are 
material  or  relevant  to  the  inquiry  into  the  correctness  of 
the  return  under  investigation,  and  if  so,  whether  Appellee 
has  sustained  his  burden  of  proving  that  the  books  and 
records  which  he  demands  are  material  or  relevant  to  the 
tax  liability  of  the  persons  liable  therefor  and  that  the 
books  and  records  contain  items  relating  to  the  business 
of  the  person  liable  for  the  tax. 

6.  Whether  an  examination  of  a  taxpayer's  books  and 
records  is  permitted  after  the  expiration  of  the  Statute  of 
Limitations  without  a  definite  factual  showing  that  fraud  is 
the  issue  of  the  renewed  inquiry. 

7.  Whether  the  failure  to  comply  with  an  administra- 
tive summons  is  contemptuous  conduct  so  that  in  an  action 
to  enforce  such  summons  an  order  to  show  cause  why  the 
summoned  person  should  not  be  held  in  civil  contempt  for 
failure  to  obey  such  summons  states  a  claim  upon  which 
such  person  could  be  held  in  civil  contempt. 

STATUTES  INVOLVED 

The  pertinent  statutes  are  printed  in  the  Appendix,  infra. 
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STATEMENT 

Appellants  ClifiFord  O.  Boren  and  Delta  M.  Boren  are 
president  and  vice-president,  respectively,  of  Appellant 
Clifford  O.  Boren  Contracting  Co.,  Inc.,  a  California  cor- 
poration. Appellee,  Lloyd  M.  Tucker,  is  a  Special  Agent  of 
the  Internal  Revenue  Service.  [R.  49] 

Agents  of  the  Bureau  of  Internal  Revenue  commenced 
the  examination  of  the  Federal  Income  Tax  Returns  of 
Appellants  Clifford  O.  Boren  and  Delta  M.  Boren  for  the 
taxable  years  1950  and  1951  on  or  about  November  2,  1953. 
[R.  108]  Internal  Revenue  Agent  Henry  Miller  and  Inter- 
nal Revenue  Agent  Charles  D.  Ford  were  engaged  in  the 
examination.  [R.  118]  On  or  about  April  28,  1954,  Internal 
Revenue  Agent  Charles  D.  Ford  requested  that  a  Special 
Agent  be  assigned  to  co-operate  in  the  investigation  and  on 
or  about  May  11,  1954  Appellee  was  so  assigned.  [R.  108] 

Internal  Revenue  Agent  Charles  D.  Ford  resigned  from 
the  service  on  September  10,  1954.  On  October  6,  1955, 
Appellant  Delta  M.  Boren,  through  her  attorneys,  reported 
irregularities  on  the  part  of  Internal  Revenue  Agent  Ford 
after  he  had  left  the  service.  [R.  108-109]  On  October  6, 
1955  the  case  was  reassigned  to  Internal  Revenue  Agent 
Forrest  P.  Calkins.  [R.  108]  On  October  20,  1954,  Appel- 
lee and  Internal  Revenue  Agent  Forrest  P.  Calkins  com- 
municated with  Appellants'  counsel.  [R.  11]  At  that  time 
Internal  Revenue  Agent  Calkins  stated  that  he  wanted  to 
start  from  "scratch."  [R.  109]  Appellee  commenced  his 
examination  of  the  tax  liability  of  Appellants  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950  and  1951  on 
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October  20,  1954.  [R.  11]  On  or  about  December  7,  1954 
Appellee  and  Revenue  Agent  Calkins  commenced  the  ex- 
amination of  the  returns  of  Appellants  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  years  1950-1951.  [R.  109]  On 
that  date  Appellee  and  Revenue  Agent  Calkins  demanded 
that  Appellant  Corporation  make  available  to  them  the 
books,  papers,  records  and  other  data  of  Appellant  Cor- 
poration for  the  fiscal  year  July  1,  1951  to  April  30,  1952, 
to  be  used  by  them  in  ascertaining  the  tax  liability  of 
Appellants  Clifford  O.  Boren  and  Delta  M.  Boren  for  the 
years  1950  and  1951,  and  in  the  examination  of  the  tax 
liability  of  Appellant  Corporation  for  the  fiscal  year  ended 
April  30,  1952.  [R.  109]  During  the  period  December  7, 
1954  to  July  15,  1955,  the  books  and  records  of  Appellant 
Corporation  were  continuously  under  examination  by 
Appellee  and  Revenue  Agent  Calkins  for  the  purpose  of 
ascertaining  the  tax  liability  of  each  of  the  Appellants  for 
said  taxable  years.  [R.  51,  59] 

In  the  conduct  of  the  examination  of  Appellant  Corpora- 
tion's books  and  records  in  connection  with  the  matter  of 
the  tax  liability  of  Appellants  Clifford  O.  Boren  and  Delta 
M.  Boren  and  Appellant  Corporation,  Appellee  and  Rev- 
enue Agent  Calkins  had  available  for  examination,  and  did 
examine,  the  general  journal,  cash  journal,  general  ledger, 
payroll  records,  and  all  of  the  payroll  checks  of  Appellant 
Corporation  for  the  period  July  1,  1951  to  April  30,  1952. 
[R.  52]  Revenue  Agent  Calkins  examined  and  made 
extensive  notes  and  transcripts  from  said  books  and 
records,  and  the  payroll  records  and  checks  and  made 
abstracts  of  information  from  these  records  and  checks. 
[R.  52] 


-9- 

Appellee  had  full  opportunity  to  make  a  complete  exam- 
ination of  the  payroll  checks.  [R.  120] 

In  the  examination  of  the  payroll  checks  by  Appellee, 
Appellee  extracted  therefrom  the  dates  of  the  checks,  the 
names  of  the  payees,  the  bank  endorsements,  the  names 
of  individuals  appearing  on  the  reverse  side  of  the  checks, 
the  amount  of  the  checks,  and  the  bank  on  which  the 
checks  were  drawn.   [R.  136-137] 

Appellee  and  Revenue  Agent  Calkins  were  examining 
the  payroll  checks  in  February,  1955.  Based  upon  informa- 
tion obtained  from  the  checks  they  conducted  further 
investigation.  [R.  140]  During  the  course  of  the  investiga- 
tion, and  sometime  in  March,  1955,  Appellee  was  informed 
that  one  of  the  persons  carried  on  the  payroll  of  Appellant 
Corporation  as  an  employee  and  with  respect  to  whom  the 
payroll  records  indicated  weekly  payroll  checks  had  been 
issued  during  the  period  June  29,  1951  to  December  5, 
1951,  was  not  an  employee  of  the  Corporation  and  did  not 
receive  the  wages  shown  as  paid  to  her  in  the  books  and 
records.  [R.  52]  Since  receiving  that  information.  Appellee 
did  not  obtain  any  further  information  in  derogation  of 
the  payroll  deductions.  [R.  128] 

The  Commissioner  of  Internal  Revenue  has  issued 
Notices  of  Deficiencies  for  Clifford  O.  Boren  and  Delta  M. 
Boren  for  the  taxable  year  1951.  In  said  Notices  of  Defi- 
ciencies, fraud  penalties  were  asserted.  On  or  about  July 
22,  1955  the  taxes,  interest  and  fraud  penalties  proposed 
in  said  notices  were  assessed  by  the  Commissioner.  [R.  56] 
The  Notices  of  Deficiences  were  based  upon  the  informa- 


-lo- 
tion obtained  by  Appellee  and  Revenue  Agent  Calkins  in 

the  examination  of  the  books  and  records  of  Appellant 
Corporation,  and  upon  the  information  obtained  by  Appel- 
lee in  the  examination  of  the  payroll  records  and  checks. 
[R.  126,  128]  The  Notices  of  Deficiencies  contained  ad- 
justments made  as  a  result  of  the  information  obtained 
concerning  the  "employee"  above  mentioned.  [R.  44,  128] 
On  July  15,  1955,  the  Commissioner  of  Internal  Revenue 
issued  a  Notice  of  Deficiency  to  Appellant  Corporation  for 
the  fiscal  year  July  1,  1951  to  April  30,  1952.  Included 
within  the  deductions  disallowed  by  said  Notice  of  Defi- 
ciency are  the  salaries  and  wages  of  the  "employee" 
referred  to  above.   [R.  44] 

During  the  period  between  March,  1955  to  July  15, 
1955  the  books  and  records  now  sought  by  Appellee  were 
available  to  Appellee  for  examination.  [R.  141]  These 
records  remained  available  to  Appellee  and  Revenue  Agent 
Calkins  until  they  informed  Appellants'  counsel  that  they 
were  finished  with  them.  [R.  42,  110]  On  July  11,  1955, 
Appellee  again  requested  all  the  payroll  checks  and 
records  of  Appellant  Corporation  for  the  fiscal  year  July  1, 
1951  to  April  30,  1952.  Said  checks  and  records  were 
delivered  to  Appellee  and  Revenue  Agent  Calkins  on  July 
13,  1955.  When  the  payroll  records  and  payroll  checks 
were  again  delivered  to  Appellee  and  Revenue  Agent 
Calkins,  they  demanded  possession  thereof  for  the  purpose 
of  photographically  reproducing  said  records.  This  demand 
was  refused  and  Appellee  and  Revenue  Agent  Calkins 
thereupon  stated  that  they  did  not  need  to  examine  said 
records.   [R.  140-141] 

On  July  20,  1955,  Appellee  again  demanded  examination 
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of  said  payroll  records  and  checks.  At  this  time  a  Notice  of 
Deficiency  had  been  issued  by  the  Commissioner  to  each 
Appellant.  Appellee  acknowledged  that  he  did  not  want 
to  examine  the  records  and  checks  for  the  purpose  of 
adjusting  or  changing  the  Notice  of  Deficiency.  [R.  57-58] 

Appellee  testified  that  his  principal  purpose  in  seeking 
this  examination  was  to  photograph  or  photostat  certain  of 
the  payroll  checks  to  determine  the  validity  of  the  endorse- 
ments on  those  checks,  and,  whether  there  had  been  for- 
geries of  those  checks.  [R.  130]  In  issuing  the  summonses, 
one  of  the  purposes  which  Appellee  had  in  mind  was 
assisting  in  the  preparation  of  a  criminal  case  against 
Appellants  Clifford  O.  Boren  and  Delta  M.  Boren.  [R. 
134] 

Counsel  for  Appellee  admitted,  after  the  filing  of  Appel- 
lee's petition  and  prior  to  the  hearing  thereon,  that  the 
copying  of  the  payroll  checks,  either  photographically  or 
through  some  photostatic  process,  would  make  unneces- 
sary any  further  investigation  by  Appellee  into  the  books 
and  records  of  Appellant  Corporation.   [R.  147] 

On  August  25,  1955,  Appellee  issued  summonses  to 
Appellants  to  appear  before  Appellee  to  testify  and  to 
produce  for  examination  the  General  Journal,  Cash  Jour- 
nal, General  Ledger,  Payroll  Records  and  Payroll  Checks 
bearing  the  endorsement  of  any  of  the  following  named 
persons:  Clifford  O.  Boren,  Delta  M.  Boren,  Marjorie  H. 
Bell,  Betty  K.  McCarthy,  and  the  Clifford  O.  Boren  Con- 
tracting Company,  Inc.,  for  the  period  from  July  1,  1951 
to  December  31,  1951,  in  the  matter  of  the  tax  liability  of 
Appellants  Clifford  O.  Boren  and  Delta  M.  Boren  for  the 


-12- 

calendar  years  1950  and  1951.  [R.  50,  53]  Appellants  had 
possession,  care  and  custody  of  said  books  and  records. 
[R.  49-50] 

A  joint  income  tax  return  of  Appellants  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  calendar  year  1950  was  filed 
on  or  prior  to  March  15,  1951.  These  Appellants  signed  a 
waiver  of  the  Statute  of  Limitations  for  the  calendar  year 
1950,  which  waiver  extended  the  time  for  assessment  to 
June  30,  1955.  [R.  55]  Appellants  Clifford  O.  Boren  and 
Delta  M.  Boren  made  and  filed  income  tax  returns  for  the 
calendar  year  1951  on  or  prior  to  March  15,  1952. 

The  lower  court  found  that  Appellee  has  reasonable 
cause  to  believe  that  Appellants  Clifford  O.  Boren  and 
Delta  M.  Boren  may  have  filed  for  the  calendar  years  1950 
and  1951  false  or  fraudulent  returns  with  intent  to  evade 
the  tax  or  may  have  willfully  attempted  to  defeat  or  evade 
the  taxes  imposed  by  the  Internal  Revenue  Code.  [R.  50, 
59  ]  The  lower  court  also  found  that  the  purpose  of  Appel- 
lee's examination  was  to  determine  the  correctness  of  the 
tax  returns  filed  by  Appellants  Clifford  O.  Boren  and  Delta 
M.  Boren  with  respect  to  possible  assertion  of  additional 
assessments  by  reason  of  fraud  and  fraud  penalty  assess- 
ments and  with  respect  to  possible  criminal  tax  liability 
of  said  Appellants.  [R.  58] 

The  lower  court  also  found  that  the  books  and  records 
sought  by  the  summonses  are  material  and  relevant  to  the 
matter  of  the  income  tax  liability  of  Appellants  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  calendar  year  1951. 
[R.  59,  60]  The  lower  court  did  not  find  that  said  books 
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and  records  were  material  and  relevant  to  the  matter  of 
the  income  tax  liability  of  said  Appellants  for  the  calendar 
year  1950. 

None  of  the  Appellants  has  requested  a  re-examination 
of  Appellant  Corporation's  book  of  account.  Neither  the 
Secretary  of  the  Treasury,  nor  his  delegate,  after  investi- 
gation, has  notified  Appellant  Corporation  in  writing  that 
an  additional  examination  is  necessary. 

Appellee  moved  to  strike  all  of  Appellants'  separate  de- 
fenses set  forth  in  their  answer  to  Appellee's  petition  on 
the  ground  that  the  separate  defenses  were  "wholly  irrele- 
vant" to  the  issues  presented.  [R.  115]  The  lower  court 
granted  Appellee's  motion  to  strike  from  the  answer  the 
Second  and  Ninth  separate  defenses  and  denied  the  motion 
as  to  the  other  separate  defenses,  Third  to  Eighth,  inclu- 
sive. [R.  75-76] 

ARGUMENT 

I 

IN  AN  ACTION  TO  ENFORCE  ADMINISTRA- 
TIVE SUMMONSES  DUCES  TECUM  IS- 
SUED BY  A  SPECIAL  AGENT  OF  THE  IN- 
TERNAL REVENUE  SERVICE,  A  DEFENSE 
IS  SUFFICIENT  WHICH  ALLEGES  FACTS 
SHOWING  THAT  BECAUSE  OF  PREVIOUS 
EXAMINATIONS,  THE  EXAMINATION 
SOUGHT  BY  THE  SUMMONSES  IS  UNNEC- 
ESSARY AND  UNREASONABLE  IN  SCOPE. 

Appellee  repeatedly  had  available  for  examination  and 
did  examine  and  make  extensive  notes  and  transcripts 
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from  the  books  and  records  now  sought  by  his  summonses. 
The  examination  was  made  by  him  in  connection  with  the 
tax  Habihty  of  Appellants  Clifford  O.  Boren  and  Delta  M. 
Boren  for  1950-1951,  and  Appellant  Corporation  for  the 
fiscal  year  ended  April  30,  1952.  The  only  records  which 
Appellee  in  fact  wants  to  examine  are  the  payroll  checks 
described  in  the  summonses.  These  checks  likewise  were 
repeatedly  made  available  to  Appellee  for  examination, 
and  were  extensively  examined  by  him.  These  facts  were 
alleged  in  Appellants'  Second  Separate  Defense.  [R.  19-24] 

It  is  Appellants'  contention  here  that  the  facts  alleged 
in  this  defense  show  that  because  of  the  nature  and  extent 
of  the  previous  examinations  of  the  books  and  records,  the 
further  examination  sought  by  the  summonses  is  unneces- 
sary, and  is  unreasonable  in  scope.  The  lower  court  granted 
Appellee's  motion  to  strike  this  defense,  apparently  on  the 
ground  that  it  did  not  allege  facts  sufficient  to  constitute 
a  defense.  [R.  75-76] 

Section  7605(b)  of  the  Internal  Revenue  Code  provides: 
"No  taxpayer  shall  be  subjected  to  unnecessary  examina- 
tion or  investigations,  ..."  The  language  of  the  present 
Section  7605(b)  has  been  substantially  the  same  since  its 
first  enactment  in  the  Revenue  Act  of  1921  and  decisions 
interpreting  the  prior  enactments  should  be  applicable  to 
the  present  provision. 

The  meaning  of  this  section  is  reasonably  clear.  Un- 
necessary examinations  are  forbidden.  This  prohibition  is 
addressed  to  the  Secretary  of  the  Treasury  under  whose 
authority  all  examinations  are  made.  The  prohibition  is  a 
Congressional  safeguard  of  the  right  to  be  free  from  un- 
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necessary  examinations  and  is  stated  in  absolute  terms. 
This  right  is  further  fortified  by  the  additional  provision 
contained  in  Section  7605(b)  that "...  only  one  inspection 
of  a  taxpayer's  books  of  account  shall  be  made  for  each 
taxable  year  unless  the  taxpayer  requests  otherwise,  or 
unless  the  Secretary,  or  his  delegate,  after  investigation, 
notifies  the  taxpayer  in  writing  that  an  additional  inspec- 
tion is  necessary."  Pacific  Mills  v.  Kenefick,  99  F.  2d  188 
(CCA-1) 

Even  where  the  Secretary  or  his  delegate  has  given 
written  notice  that  a  second  examination  is  necessary,  he 
may  not  make  a  second  examination  unless  such  exami- 
nation is  in  fact  necessary.  The  Secretary  or  his  delegate 
clearly  has  no  right  to  impose  additional  examinations  in 
disregard  of  the  statute  and  an  examination  ordered  by 
the  Secretary  without  any  necessity  therefor  is  an  arbi- 
trary abuse  of  power.  Pacific  Mills  v.  Kenefick,  99  F.  2d 
188  (CCA-1) 

Section  7602,  IRC  1954,  as  here  applicable,  provides 
that  the  Secretary  or  his  delegate  is  authorized  to  make 
an  examination  "For  the  purpose  of  ascertaining  the  cor- 
rectness of  any  return  ..."  The  necessity  for  the  addi- 
tional examination  sought  by  Appellee  must  be  judged 
with  this  purpose  in  mind. 

The  facts  alleged  in  Appellants'  Second  Separate 
Defense  show  that  the  additional  examination  is  not  for 
the  stated  purpose  and  is  not  necessary. 

The  granting  of  Appellee's  motion  to  strike  this  de- 
fense was  inconsistent  with  the  lower  court's  own  obser- 
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vation  in  connection  with  Appellee  and  his  prior  examina- 
tions of  the  records:  "If  he  had  them  twice  available  the 
burden  is  on  petitioner  to  show  a  necessity  for  a  third 
examination."  fR.  135]  Appellants  respectfully  submit 
that  the  allegations  in  Appellants'  Second  Separate  De- 
fense, if  true,  demonstrate  a  lack  of  necessity  for  the  addi- 
tional examination  by  Appellee  and  constitute  a  proper 
defense  to  Appellee's  petition. 

Martin  v.  Chandis  Security  Co.,  128  F.  2d  731,  CCA-9 

Local  174,  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  America 

et  al,  V.    U.   S.,..  ...F.   2d ,   CCA-9,   No.   14,746, 

December  7,  1955. 

The  previous  examinations  by  Appellee  render  the 
summonses  too  broad  in  scope.  Since  Appellee  has  con- 
ducted a  comprehensive  examination  into  the  books  and 
records  now  sought,  he  is  in  a  position  to  specify  with 
particularity  the  items  and  documents  he  needs  to  exam- 
ine. A  general  exploratory  examination  is  not  justified 
under  the  circumstances.  Appellee  should  be  required  to 
specify  the  individual  items  and  documents  which  he 
now  needs  to  examine.  This  would  permit  a  critical  and 
intelligent  examination  of  the  specific  items  and  documents 
to  determine  if  they  contain  entries  relative  to  the  business 
of  the  Borens  and  whether  such  entries  are  material  or 
relevant  to  their  tax  liability. 

Appellants  have  alleged  that  the  only  records  which 
Appellee  wants  to  examine  are  the  payroll  checks  speci- 
fied in  the  summonses.  [R.  23-24]  This  was  admitted  by 
counsel  for  Appellee.  [R.  147] 
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In  view  of  these  circumstances,  the  summonses  are  too 
broad  in  scope  and  are  oppressive.  This  is  a  proper 
defense  to  an  action  to  enforce  administrative  summonses. 

Martin  v.  Chandis  Securities  Co.,  33  F.  Supp.  478 

Local  174,  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  America 

et  al,  V.  U.  S.,  F.  2d  ,  CCA-9,  No.  14,  746, 

December  7,  1955. 

II 

WHERE  A  REVENUE  AGENT  HAS  MADE  A 
COMPLETE  AND  DETAILED  EXAMINA- 
TION OF  A  TAXPAYER'S  BOOKS  AND  REC- 
ORDS, AND  HAS  HAD  FULL  OPPORTUNITY 
TO  EXAMINE  THE  BOOKS  AND  RECORDS, 
AND  THEY  WERE  REPEATEDLY  MADE 
AVAILABLE  TO  HIM,  A  RE-EXAMINATION 
OF  SUCH  RECORDS  IN  CONNECTION 
WITH  THE  SAME  TAXPAYERS  AND  TAX- 
ABLE YEARS  MAY  NOT  BE  MADE  UNLESS 
THE  SECRETARY  OF  THE  TREASURY,  OR 
HIS  DELEGATE,  REQUIRES  IT  (A)  AFTER 
INVESTIGATION,  AND  (B)  WHEN  IT  IS  A 
NECESSITY,  AND  (C)  AFTER  WRITTEN 
NOTICE,  ALL  OF  WHICH  ARE  REQUIRED 
BY  SECTION  7605(b),  IRC  1954. 

Section  7605(b)  provides  that  ".  .  .  only  one  inspection 
of  a  taxpayer's  books  of  account  shall  be  made  for  each 
taxable  year  unless  the  taxpayer  requests  otherwise  or 
unless  the  Secretary  or  his  delegate,  after  investigation, 
notifies  the  taxpayer  in  writing  that  an  additional  inspec- 
tion is  necessary." 
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None  of  the  Appellants  has  requested  a  re-examination. 
Neither  the  Secretary  of  the  Treasury,  nor  his  delegate, 
after  investigation,  has  notified  Appellant  Corporation  in 
writing  that  an  additional  examination  is  necessary.  [R.  58] 

A  complete  and  detailed  examination  of  the  books  of 
account  of  Appellant  Corporation  has  been  made  by 
Appellee  and  Revenue  Agent  Calkins  in  connection  with 
the  tax  liability  of  Appellants  Clifford  O.  Boren  and  Delta 
M.  Boren  for  the  calendar  years  1950-1951,  and  in  con- 
nection with  the  tax  liability  of  Appellant  Corporation 
for  the  fiscal  year  ended  April  30,  1952. 

As  a  result  of  these  examinations.  Notices  of  Deficiency 
were  issued  to  each  of  the  Appellants,  and  in  each  notice, 
a  fraud  penalty  was  asserted.  Appellee  testified  that  since 
receiving  information  about  an  "employee"  of  Appellant 
Corporation  in  March,  1955,  he  has  obtained  no  other 
information  in  derogation  of  the  payroll  deductions.  The 
examination  sought  by  Appellee  is  not  for  the  purpose  of 
changing  the  Notice  of  Deficiency. 

Only  one  inspection  of  a  taxpayer's  books  of  account 
for  each  year  shall  be  made  unless  the  Secretary  requires 
it  (a)  after  investigation,  and  (b)  when  it  is  a  necessity, 
and  (c)  after  written  notice. 

Not  only  has  there  been  no  notice  as  required  by  Sec- 
tion 7605(b),  but  there  is  also  no  evidence  of  any  investi- 
gation subsequent  to  the  examination  of  the  books  and 
records,  and  no  evidence  that  the  re-examination  is  neces- 
sary for  the  purpose  of  determining  the  correctness  of  the 
returns  of  Appellants. 
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The  Secretary  of  the  Treasury  has  no  authority  to  impose 
examinations  in  disregard  of  this  statute.  Even  if  a  notice 
were  given  by  the  Secretary,  unless  there  is  a  necessity 
for  the  examination,  there  is  an  arbitrary  abuse  of  power. 
Pacific  Mills  v.  Kenefick,  99  F.  2d  188,  (CCA-1) 

The  prohibitions  of  Section  7605(b)  apply  equally  to 
examinations  of  the  books  and  records  of  the  person  liable 
for  the  tax  and  examinations  of  books  and  records  of  a 
person  other  than  the  one  liable  for  the  tax.  These  prohibi- 
tions are  a  limitation  upon  the  power  of  the  Treasury 
Department  and  not  merely  a  right  assertable  only  by  the 
person  against  whom  a  tax  liability  is  being  investigated. 
The  Ninth  Circuit  Court  in  Martin  v.  Chandis  Securities 
Co.,  128  F.  2d  731,  said  (at  128  F.  2d  735)  as  to  the  limita- 
tion imposed  by  this  section  ( then  section  3631 ) : 

"The  question  is  whether  in  investigating  the  re- 
turn of  one  taxpayer,  the  Bureau  may  investigate  the 
books  of  a  third  person  regardless  of  whether  the 
investigation  is  necessary  or  not.  In  other  words,  is 
Section  3631  a  limitation  on  the  power  of  the  Bureau, 
or  is  it  merely  a  personal  right  available  only  to  the 
taxpayer?  We  believe  it  is  the  former  and  that  the 
Bureau  has  no  power  to  make  an  unnecessary  exami- 
nation or  investigation." 

See  also  In  the  Matter  of  Clarence  Wood  and  Mary  L. 
Wood,  (U.S.  District  Court,  WD  of  Ky.)  130  F.  Supp. 
121,  where  the  Court  adopted  the  view  expressed  in 
Martin  v.  Chandis  Securities  Co.,  supra,  and  said  that 
"...  whatever  limitations  upon  the  Bureau's  power  have 
been  placed  in  the  statute  apply  to  all  persons  thus  sub- 
poenaed." 
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Appellee's  petition  refers  only  to  the  tax  liability  of 
Clifford  O.  Boren  and  Delta  M.  Boren.  [R.  4]  However, 
Appellee  summoned  Appellants  Clifford  O.  Boren,  Delta 
M.  Boren  and  Appellant  Corporation.  [R.  5]  It  is  clear 
from  the  affidavit  of  Appellee  in  support  of  his  petition 
that  the  examination  sought  by  him  relates  also  to  the 
Appellant  Corporation.  [R.  35,  59]  The  prohibitions  of 
Section  7605(b)  would  therefore  be  applicable  whether 
the  examination  sought  is  considered  to  be  an  examination 
of  the  books  of  account  of  the  person  liable  for  the  tax 
or  the  books  of  account  of  a  third  party. 

The  question  arises  as  to  whether  or  not  there  has  been 
"one  inspection"  of  Appellants'  books  of  account  for  the 
fiscal  year  ended  April  30,  1952,  as  that  term  is  used  in 
Section  7602. 

Admittedly  a  detailed,  extensive  examination  was  made. 
The  records  now  sought  were  carefully  examined  by 
Appellee  and  Revenue  Agent  Calkins.  They  were  repeat- 
edly made  available  to  them.  Detailed  abstracts  were 
made.  Based  upon  information  thereby  obtained.  Notices 
of  Deficiency  were  issued,  which  asserted  deficiencies 
and  fraud  penalties.  These  notices  are  determinations 
of  the  tax  liabihties  of  Appellants.  The  deficiencies  as- 
serted for  the  year  1951  against  Appellants  Clifford  O. 
Boren  and  Delta  M.  Boren  have  been  assessed.  The  nor- 
mal three  year  statute  of  limitations  had  run  prior  to  the 
time  Appellee  issued  his  summonses.  Is  this  "one  inspec- 
tion of  a  taxpayer  s  books  of  account"?  Appellee  says  no 
and  the  lower  court  concluded  that  it  was  not.  This  con- 
clusion was  based  upon  Appellee's  assertion,  otherwise 
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unsupported,  that  the  examination  of  Appellants'  books  of 
account  had  not  been  completed.   [R.  140] 

The  import  of  the  lower  court's  conclusion  is  that  so 
long  as  a  revenue  agent  is  willing  to  assert  that  his  exam- 
ination is  not  completed,  one  inspection  of  a  taxpayer's 
books  of  account  has  not  been  made  and  the  restrictions 
imposed  by  Congress  are  inapplicable.  This  has  the  result 
of  abrogating  the  statutory  prohibitions  and  permitting 
the  person  who  is  to  exercise  the  power  to  be  the  judge 
of  the  length  and  breadth  of  this  authority.  On  the  theory 
asserted  by  Appellee  and  adopted  by  the  lower  court, 
Appellants  could  be  subjected  to  repeated  and  continued 
examinations  for  as  long  as  any  revenue  agent  desired  to 
pursue  Appellants.  This  would  be  without  limitation  as  to 
time  for  there  can  never  be  a  "final  determination"  of  a 
tax  Hability  for  a  taxable  year  if  at  any  time  fraud  is 
asserted. 

Appellants  respectfully  suggest  that  the  limitation  of 
"one  inspection"  of  a  taxpayer's  books  of  account  is  not  to 
be  determined  by  the  subjective  standard  of  the  revenue 
agent's  desires,  but  rather  from  the  nature  and  extent  of 
the  actual  examination  made. 

The  zeal  of  revenue  agents,  regardless  of  how  motivated, 
is  commendable  but  it  should  be  exerted  within  the  statu- 
tory framework.  It  must  be  recalled  that  the  principles 
expressed  in  the  Fourth  and  Fifth  Amendments  to  the 
Constitution  of  the  United  States  were  conceived  as  a 
result  of  the  abuses  the  colonists  experienced  with  revenue 
officers. 
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III 

WHERE  SECTION  7602,  IRC  1954,  AUTHOR- 
IZES A  REVENUE  AGENT  TO  "EXAMINE " 
A  TAXPAYER'S  BOOK  AND  RECORDS,  THE 
REVENUE  AGENT  MAY  NOT  AFTER  MAK- 
ING A  DETAILED  EXAMINATION  OF  THE 
BOOKS  AND  RECORDS  REQUIRE  THAT 
THEY  BE  PHOTOGRAPHICALLY  REPRO- 
DUCED FOR  HIS  FURTHER  USE. 

Appellee's  sole  purpose  in  issuing  the  summonses  to 
Appellants  was  to  force  Appellants  to  have  the  payroll 
checks  described  in  the  summonses  photographically  re- 
produced for  Appellee's  further  use. 

Appellee  had  been  engaged  in  the  examination  of  Ap- 
pellant Corporation's  books  and  records  continuously  since 
December  7,  1954.  [R.  59]  He  had  full  opportunity  to 
examine  the  payroll  checks.  [R.  120]  Appellee  had  avail- 
able for  examination,  and  did  examine  extensively,  all  of 
the  books  and  records  sought  by  the  summonses.  [R.  51- 
52]  Abstracts  were  made  of  all  information  contained  on 
the  checks.  [R.  136-137]  Adjustments  to  the  income  tax 
returns  of  each  of  the  Appellants  were  made  based  upon 
information  obtained  by  Appellee  and  Revenue  Agent 
Calkins  in  the  examination,  [  R.  44,  128  ]  and  such  adjust- 
ments included  adjustments  based  upon  the  information 
as  to  the  "employee "  of  Appellant  Corporation  contained 
in  Appellee's  affidavit.  [R.  44,  35]  The  Notices  of  Defi- 
ciency for  each  Appellant  asserted  a  fraud  penalty. 

The  information  obtained  by  Appellee  relative  to  this 
"employee "  of  Appellant  Corporation,  and  on  which  Ap- 
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pellee  hangs  the  necessity  for  the  additional  examination 
of  the  payroll  records  and  checks,  was  obtained  by  Appel- 
lee in  the  month  of  March,  1955.  [R.  140]  The  payroll 
records  and  checks  were  available  for  examination  and 
examined  from  February,  1955,  and  for  a  considerable 
period  thereafter.  [  R.  141  ]  They  were  again  requested  on 
July  11,  1955,  and  delivered  on  July  13,  1955.  [R.  141]  At 
that  time  Appellee  and  Revenue  Agent  Calkins  demanded 
the  right  to  copy  or  photostat  said  checks.  [R.  141-142] 
This  demand  was  refused  and  Appellee  and  Revenue 
Agent  Calkins  stated  that  they  did  not  need  to  examine 
the  payroll  records  and  checks.  [R.  141] 

Counsel  for  Appellee  admitted  after  the  filing  of  Appel- 
lee's petition,  and  prior  to  the  hearings  thereon,  that  the 
copying  of  the  payroll  checks,  either  photographically  or 
through  some  photostatic  process,  would  make  unneces- 
sary any  further  investigation  by  Appellee  into  the  books 
and  records  of  Appellant  Corporation.  [R.  147]  Appellee 
testified  at  the  hearing  on  his  petition  that  it  was  his  prin- 
cipal purpose  in  the  examination  sought  by  the  summonses 
to  photograph  or  photostat  certain  of  the  payroll  checks 
to  determine  the  validity  of  the  endorsements  on  those 
checks  and  whether  there  had  been  forgeries.    [R.  130] 

The  Appellee's  position  was  aptly  summarized  by  the 
lower  court: 

"The  Court:  The  petitioner  says  here  that  he  never 
did  finish,  that  he  finally  went  to  you,  as  I  understand 
it,  and  he  had  this  idea  —  he  was  tardy,  yes  —  but  he 
had  the  idea  that  he  had  better  photostat  these  en- 
dorsements, and  you  said  no."  [R.  152] 
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Section  7602  authorizes  the  Secretary  or  his  delegate 
"For  the  purpose  of  ascertaining  the  correctness  of  any  re- 
turn ...  ( 1 )  To  examine  any  books,  papers,  records  or  other 
data  which  may  be  relevant  or  material  to  such  inquiry; 
(2)  To  summon  .  .  .  any  person  having  the  possession, 
custody,  or  care  of  books  of  account  containing  entries 
relating  to  the  business  of  the  person  hable  for  the  tax  .  .  ., 
to  appear  before  the  Secretary  or  his  delegate  at  a  time 
and  place  named  in  the  summons  and  produce  such  boc^, 
papers,  records,  or  other  data,  and  to  give  such  testimony, 
under  oath,  as  may  be  relevant  or  material  to  such 
inquiry;  .  .  ." 

This  section  provides  a  method  for  securing  the  produc- 
tion of  books  and  records  before  the  Secretary  or  his  dele- 
gate and  authorizes  the  examination  of  such  books  and 
records. 

Nowhere  is  there  authority  for  Appellee  to  demand  the 
right  to  photographically  reproduce  Appellants'  books  and 
records.  Examination  means  to  inspect.  Section  7605(b) 
provides  that  a  taxpayer  shall  not  be  subjected  "to  unnec- 
essary examination"  and  further  provides  that  "only  one 
inspection  of  a  taxpayer's  books  of  account  shall  be  made 
for  each  taxable  year  .  .  ."  The  right  to  photographicaUy 
reproduce  a  taxpayer's  books  of  account  is  tantamount  to 
the  right  to  seize  such  books  of  account.  Section  7602  does 
not  authorize  a  seizure. 

It  is  clear  that  Congress  did  not  intend  to  audiorize  the 
Secretary  or  his  delegates  to  seize  a  taxpayer's  books  of 
account  under  the  authority  of  Section  7602,  since  specific 
provision  was  made  in  the  Internal  Revenue  Code  for 
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seizures.  Section  7607(b)  of  the  Internal  Revenue  Code  of 
1954  provides :  "For  provisions  relating  to  —  ( 1 )  Searches 
and  seizures  see  Rule  41  of  the  Federal  Rules  of  Criminal 
Procedure."  If  in  connection  with  an  investigation  it  be- 
comes necessary  to  seize  the  taxpayer's  books  and  records, 
the  Secretary  or  his  delegate  must  follow  the  process  set 
forth  in  Rule  41,  and  the  safeguards  therein  provided.  Sub- 
paragraph (g)  of  Rule  41  specifically  provides  that  the 
term  "property,"  as  used  in  Rule  41,  includes  documents, 
books  and  papers. 

A  similar  question  arose  in  U.S.  v.  Kraus,  270  F.  578, 
(D.C.S.D.  New  York)  where  in  an  opinion  by  Judge 
Learned  Hand  in  a  case  arising  under  the  National  Prohibi- 
tion Act,  it  was  held  that  the  right  given  to  revenue  agents 
to  inspect  a  taxpayer's  records  did  not  give  them  the  addi- 
tional right  either  to  seize  the  records  or  to  make  copies 
without  the  taxpayer's  consent. 

The  decisions  of  U.S.  v.  Sherry,  294  F.  684,  (U.S.D.C. 
D.D.  111. )  and  Sellmayer  Packing  Co.  v.  Comm.,  146  F.  2d 
707,  (CCA-4)  appear  to  be  contrary  holdings.  However, 
in  the  first  case  the  seizure  was  made  with  consent,  or 
without  objection.  In  the  second  case,  there  was  no  objec- 
tion to  seized  sales  slips  at  time  of  trial,  the  evidence  was 
cumulative,  and  it  was  established  that  there  was  an 
imminent  possibility  of  destruction  of  the  seized  records. 
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IV 

SECTION  7602,  IRC  1954,  AUTHORIZES  A 
REVENUE  AGENT  TO  EXAMINE  A  TAXPAY- 
ER'S BOOKS  OF  ACCOUNT  FOR  THE  PUR- 
POSE OF  ASCERTAINING  THE  CORRECT- 
NESS OF  AN  INCOME  TAX  RETURN.  THIS 
AUTHORITY  DOES  NOT  PERMIT  A  REV- 
ENUE AGENT  TO  MAKE  AN  EXAMINATION 
FOR  THE  ADMITTED  PURPOSE  OF  SECUR- 
ING EVIDENCE  FOR  A  CRIMINAL  PROSE- 
CUTION. 

The  examination  being  conducted  by  Appellee  was  for 
the  admitted  purpose  of  investigating  possible  criminal 
prosecution  of  Appellants.  [R.  124]  Appellee  testified  that 
in  issuing  the  summonses  one  of  the  purposes  which  he 
had  in  mind  was  assisting  in  the  preparation  of  a  criminal 
case.  [R.  134] 

The  fact  that  Appellee  did  not  want  to  re-examine  the 
records  and  checks  for  the  purpose  of  adjusting  or  chang- 
ing the  Notice  of  Deficiency;  that  adjustments  had  been 
made  to  the  income  taxes  of  Appellants,  and  fraud  penal- 
ties asserted,  based  upon  the  subject  payroll  records  and 
checks;  that  his  principal  purpose  in  issuing  the  sum- 
monses was  to  photograph  certain  payroll  checks  to  deter- 
mine the  validity  of  the  endorsements;  his  counsel's  admis- 
sion that  once  photographic  reproductions  of  the  checks 
were  made,  further  investigation  by  Appellee  would  be 
unnecessary;  together  with  the  nature  and  extent  of  the 
previous  examinations,  all  point  to  the  conclusion  that  the 
primary,  if  not  sole,  purpose  of  Appellee  in  issuing  the  sum- 
monses was  to  obtain  information  for  a  criminal  prosecution. 
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The  authority  granted  by  Section  7602  is  specifically 
limited  to  the  purposes  of  ascertaining  the  correctness  of 
any  return,  making  a  return  where  none  has  been  made, 
determining  the  liability  of  any  person  for  any  internal 
revenue  tax,  or  transferee  liability,  or  collecting  any  such 
liability.  To  permit  this  authority  to  be  exercised  for  the 
purpose  of  securing  evidence  for  a  criminal  prosecution 
would  sanction  a  perversion  of  the  authority  granted. 

In  holding  that  a  summons  issued  by  a  Special  Agent  of 
the  Internal  Revenue  Service  under  Section  3614  of  the 
Internal  Revenue  Code  of  1939  [now  Section  7602,  IRC 
1954]  could  not  be  used  where  at  least  one  of  the  ad- 
mitted purposes  was  to  aid  the  Department  of  Justice  in 
the  prosecution  of  a  criminal  case,  the  United  States  Dis- 
trict Court  in  United  States  v.  O'Connor,  118  F.  Supp.  248, 
(U.S.D.C.  D.  Mass.  1953)  stated: 

"So  far  as  this  Court  knows.  Congress  has  never  in 
criminal  matters  vested  the  executive  with  an  un- 
restricted subpoena  power  to  uncover  information 
which  might  aid  in  the  enforcement  of  criminal  stat- 
utes and  the  preparation  of  criminal  cases  .  .  . 

"The  Constitution  of  the  United  States,  the  statutes, 
the  traditions  of  our  law,  the  deep  rooted  preferences 
of  our  people  speak  clearly.  They  recognize  the  pri- 
mary and  nearly  exclusive  role  of  the  Grand  Jury  as 
the  agency  of  compulsory  disclosure.  That  is  the  in- 
quisitorial body  provided  by  our  fundamental  law 
to  subpoena  docimients  required  in  advance  of  a 
criminal  trial,  and  in  the  preparation  of  an  indictment 
or  its  particularization.  See  Hale  v.  Henkel,  201  U.S. 
43,  26  S.  Ct.  370,  50  L.Ed.  652. 
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"To  encourage  the  use  of  administrative  subpoenaes 
as  a  device  for  compulsory  disclosure  of  testimony  to 
be  used  in  presentments  of  criminal  cases  would  di- 
minish one  of  the  fundamental  guarantees  of  liberty. 
Moreover,  it  would  sanction  perversion  of  a  statutory 
power.  The  power  under  Sec.  3614  [now  7602]  was 
granted  for  one  purpose,  and  is  now  sought  to  be 
used  in  a  direction  entirely  uncontemplated  by  the 
lawgivers.  The  limitations  implicit  in  every  grant  of 
power  are  that  it  will  be  used  not  colorably,  but 
conscientiously  for  the  realization  of  those  specific 
ends  contemplated  by  the  donors  of  the  power." 

V 

THE  AUTHORITY  IN  SECTION  7602,  IRC 
1954,  TO  EXAMINE  BOOKS  AND  RECORDS 
IS  LIMITED  TO  THOSE  WHICH  ARE  MA- 
TERIAL OR  RELEVANT  TO  THE  INQUIRY 
INTO  THE  CORRECTNESS  OF  THE  RE- 
TURN UNDER  INVESTIGATION.  APPELLEE 
HAS  FAILED  TO  SUSTAIN  HIS  BURDEN  OF 
PROVING  THAT  THE  BOOKS  AND  REC- 
ORDS WHICH  HE  DEMANDS  ARE  MATE- 
RIAL OR  RELEVANT  TO  THE  TAX  LIABIL- 
ITY OF  THE  PERSONS  LIABLE  THEREFOR 
AND  THAT  THE  BOOKS  AND  RECORDS 
CONTAIN  ITEMS  RELATING  TO  THE  BUSI- 
NESS OF  THE  PERSON  LIABLE  FOR  THE 
TAX. 

Section  7602,  IRC  1954,  requires  that  the  books  and 
records  to  be  examined  be  material  or  relevant  to  the 
inquiry  into  the  correctness  of  the  return.  In  an  action  to 
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enforce  an  administrative  summons  issued  under  Section 
7602,  the  burden  is  upon  the  revenue  agent  in  the  first 
instance  to  shov^  that  the  demand  is  reasonable  under  all 
the  circumstances  and  to  prove  that  the  books  and  records 
w^hich  he  demands  are  material  or  relevant  to  the  tax 
liability  of  the  person  liable  therefor  and  that  the  books 
and  records  contain  items  relating  to  the  business  of  the 
person  liable  to  the  tax. 

Local  174,  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  America, 

et  al  V.  U.S.,    .....  F.  2d ,  CCA-9,  No.  14,  746, 

December  7,  1955. 

Appellee  alleged  in  his  petition  that  the  books  and 
records  sought  by  the  summonses  for  the  period  July  1, 
1951  to  December  31,  1951  were  material  and  relevant  to 
the  inquiry  into  the  tax  liability  of  ClifiFord  O.  Boren  and 
Delta  M.  Boren  for  the  calendar  years  1950  and  1951. 
[R.  4  and  5]  This  was  put  in  issue  by  Appellants.  [R.  19- 
20]  The  lower  court  found  that  said  books  and  records 
were  material  and  relevant  to  the  matter  of  the  tax 
liability  of  Clifford  O.  Boren  and  Delta  M.  Boren  for  the 
calendar  year  1951.  [R.  60]  No  finding  was  made  as  to 
the  materiality  or  relevancy  for  the  calendar  year  1950. 
The  lower  court  concluded  as  a  matter  of  law  that  Appel- 
lee was  entitled  to  examine  said  books  and  records  in  con- 
nection with  the  calendar  years  1950  and  1951. 

It  is  Appellants'  contention  here  that  the  court  erred  in 
concluding  ( 1 )  that  the  books  and  records  could  be  exam- 
ined in  connection  with  the  year  1950;  and  (2)  in  finding 
from  the  evidence  that  the  books  and  records  were  mate- 
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rial  and  relevant  to  the  tax  liability  of  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  calendar  year  1951. 

No  evidence  was  introduced  by  Appellee  showing  in 
what  manner,  or  at  all,  the  books  and  records  sought 
related  to  the  tax  liability  of  Clifford  O.  Boren  or  Delta 
M.  Boren  for  the  year  1950.  The  court  did  not  find  the 
records  to  be  material  or  relevant  for  that  year.  The  court's 
conclusion  of  law  that  Appellee  is  entitled  to  examine  the 
books  and  records  in  connection  with  the  year  1950  is 
therefore  without  foundation. 

In  connection  with  the  year  1951,  it  was  Appellee's 
obligation  to  prove  that  the  books  and  records  (1)  con- 
tained entries  relating  to  the  business  of  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  year  1951,  and  (2)  that  the 
items  or  documents  sought,  and  each  of  them,  were  ma- 
terial or  relevant  to  the  tax  liability  of  both  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  year  1951. 

The  evidence  on  the  issue  of  materiality  or  relevancy 
introduced  by  Appellee  consists  of  Appellee's  affidavit, 
[R.  33-35]  his  testimony  in  response  to  questions  by  the 
Court,  [R.  138-139]  and  the  testimony  of  Revenue  Agent 
Forrest  P.  Calkins.   [R.  143-145] 

The  facts  set  forth  in  Appellee's  affidavit,  disregarding 
his  speculations  and  conclusions,  may  be  stated  as  follows : 
During  the  course  of  Appellee's  investigation,  he  was  in- 
formed that  one  of  the  persons  carried  as  a  salaried  em- 
ployee in  the  1951  payroll  account  of  Appellant  Corpora- 
tion was  not  employed  by  any  of  the  Appellants.  This 
"employee "  performed  no  service  for  any  of  the  Appellants 
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and  rarely  appeared  on  the  premises  of  Appellant  Corpo- 
ration. An  examination  of  Appellant  Corporation's  payroll 
records  disclosed  that  Appellant  Corporation  carried  the 
"employee"  as  a  full  time  employee  at  40  hours  per  week 
during  the  latter  half  of  1951.  Weekly  payroll  checks 
issued  by  Appellant  Corporation  to  the  "employee"  for  the 
period  June  29  to  December  5,  1951  disclosed  endorse- 
ments by  the  "employee"  and  Delta  Boren.  Appellee  exam- 
ined an  income  tax  return  filed  in  the  name  of  the  "em- 
ployee" for  the  year  1951  which  reported  that  the  "em- 
ployee" was  paid  the  sum  of  $2,817.97  from  Appellant 
Corporation  as  salary  or  wages.  The  "employee"  denied 
imder  oath  that  she  signed  and  filed  or  caused  to  be  filed 
said  return  and  denied  working  for  either  Appellant  Cor- 
poration or  Clifford  O.  Boren  for  more  than  10  or  12  days 
in  1951. 

For  these  facts  to  affect  the  tax  liability  of  Appellants 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  year  1951, 
it  would  be  necessary  to  infer  that  the  sums  paid  to  the 
"employee"  were  not  received  by  the  employee,  and  fur- 
ther that  such  sums  were  received  by  Clifford  O.  Boren 
and  Delta  M.  Boren.  There  is  no  evidence  that  the  em- 
ployee did  not  receive  the  checks  or  the  amounts  repre- 
sented thereby.  This  cannot  be  reasonably  inferred  from 
her  denial  that  she  filed  the  tax  return.  There  is  no  evidence 
that  any  part  of  the  moneys  paid  to  the  employee  was 
received  by  Clifford  O.  Boren  or  Delta  M.  Boren.  The  fact 
that  the  checks  contained  the  endorsement  of  Appellant 
Delta  M.  Boren  after  the  endorsement  of  the  employee 
does  not  permit  an  inference  that  Appellant  Delta  M. 
Boren  received  any  of  the  money.  A  fortiori  no  inference 
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could  be  made  that  Appellant  Clifford  O.  Boren  received 
any  of  the  money. 

Re-examination  of  the  books  and  records  would  not 
determine  these  questions.  They  can  be  determined  only 
by  examination  of  the  employee  and  Appellants  Clifford 
O.  Boren  and  Delta  M.  Boren. 

Appellants  attempted  to  examine  Appellee  in  connec- 
tion with  the  materiality  of  the  examination  sought  by  him. 
Appellants  were  immediately  met  with  the  strenuous  asser- 
tion that  the  information  was  confidential.  [R.  119]  The 
confidential  information  of  a  revenue  agent  must,  of 
course,  be  protected.  However,  we  cannot  lose  sight  of 
the  fact  that  this  is  an  ordinary  lawsuit  with  each  party 
bearing  the  burden  of  establishing  by  evidence  the  facts 
which  he  asserts  give  him  the  cause  of  action  or  defense. 
Although  we  occasionally  find  a  Court  making  an  infer- 
ence from  the  assertion  of  the  testimonial  privileges  of  the 
Fifth  Amendment,  it  is  incongruous  to  take  the  position 
that  a  plaintiff  can  establish  the  most  material  fact  in  his 
case  by  asserting  the  existence  of  —  but  witholding  —  infor- 
mation which  he  deems  confidential. 

From  Appellee's  testimony  in  response  to  inquiries  by 
the  Court,  it  is  obvious  that  Appellee  had  no  knowledge 
of  anything  contained  in  the  books  and  records  which 
would  be  either  material  or  relevant  to  the  inquiry  which 
he  asserts  he  is  making.  [R.  138] 

Revenue  Agent  Calkins  in  his  testimony  was  a  little  more 
knowledgeable,  but  still  did  not  disclose  the  existence  in 
the  books  and  records  sought  of  anything  material  or 
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relevant  to  inquiry  into  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950-1951.  [R. 
143-145] 

It  must  also  be  noted  that  the  lower  court  had  the  books 
and  records  before  it.  [  R.  92  ]  No  examination  of  any  kind 
was  made  by  the  Court  of  these  books  and  records. 

VI 

NO  EXAMINATION  OF  A  TAXPAYER'S 
BOOKS  AND  RECORDS  IS  PERMITTED  AF- 
TER THE  EXPIRATION  OF  THE  STATUTE 
OF  LIMITATIONS  WITHOUT  A  DEFINITE 
FACTUAL  SHOWING  THAT  FRAUD  IS  THE 
ISSUE  OF  THE  RENEWED  INQUIRY. 

At  the  time  Appellee  issued  his  summonses,  the  period 
within  which  income  taxes  could  be  assessed,  in  the 
absence  of  fraud  or  a  25%  omission  from  gross  income, 
had  expired  for  the  calendar  year  1951  as  to  Appellants 
Clifford  O.  Boren  and  Delta  M,  Boren.  [R.  55] 

Section  275(a)  and  (c)  and  Section  276(a), 
Internal  Revenue  Code  of  1939. 

No  examination  is  permitted  of  a  taxpayer's  books  after 
three  years  has  elapsed  from  the  filing  of  a  return,  unless 
there  is  a  definite  factual  showing  that  fraud  is  the  issue 
in  the  renewed  inquiry.  This  showing  must  be  made  for 
each  of  the  years  involved,  and  as  to  each  of  the  taxpayers 
involved. 
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"Appellant's  [Commissioner's]  rights,  if  any,  are 
statutory,  and  to  obtain  the  rehef  granted  by  the 
statute  he  must  bring  himself  within  the  terms 
thereof  .  .  .  An  exception  to  the  statute  of  Hmita- 
tions  mentioned  above  provides  no  period  of  limi- 
tation on  the  collection  of  taxes  in  the  case  'of 
a  false  or  fraudulent  return  with  intent  to  evade 
tax'  .  .  .  There  is  no  allegation  in  the  complaint, 
either  specifically  or  of  facts  showing,  that  the 
return  of  the  wife  for  1930  was  false  or  fraudulent 
and  made  with  intent  to  evade  tax." 
Martin  v.  Chandis  Securities  Co.,  (CCA-9), 
128  F.  2d  731. 

It  is  Appellee's  position  that  he  has  made  a  definite 
factual  showing  on  fraud  and  therefore  the  statute  of 
limitations  has  no  applicability.  [  R.  154  ]  The  lower  court 
found  that  Appellee  has  reasonable  grounds  to  believe 
that  Appellants  Clifford  O.  Boren  and  Delta  M.  Boren 
*'may  have  filed  false  or  fraudulent  returns  of  income 
taxes  for  the  years  1950  and  1951,  with  intent  to  evade 
the  taxes  or  may  have  willfully  attempted  to  defeat  or 
evade  the  taxes  imposed  by  the  Internal  Revenue  Code. " 
[R.  61J 

The  only  evidence  introduced  by  Appellee  on  this 
issue  is  contained  in  his  affidavits.  In  his  first  aflBdavit 
which  is  dated  September  19,  1955,  he  asserts  that  "Pre- 
liminary investigation  of  the  taxable  years  1950  and  1951 
of  the  Borens  shows  that  in  excess  of  $40,000.00  of  tax- 
able income  was  not  reported  by  the  taxpayers  as  required 
by  law. "  [R.  12]  In  his  second  affidavit,  dated  November 
30,  1955,  he  asserts  that  Appellant  Corporation  carried 
on  its  payroll  and  issued  weekly  payroll  checks  to  an 
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"employee"  who  worked  for  Appellants  not  more  than 
10  or  12  days  in  1951;  that  the  payroll  checks  bore  the 
endorsement  of  the  "employee"  followed  by  the  endorse- 
ment of  Appellant  Delta  M.  Boren;  and  that  the  "employee" 
denied  filing  a  tax  return  which  was  filed  in  her  name, 
reporting  that  she  had  received  salary  in  the  amount  of 
$2,817.97  from  Appellant  Corporation.   [R.  34] 

Appellants  respectfully  submit  that  this  evidence  is  not 
a  definite  factual  showing  that  fraud  is  the  issue  in  the 
renewed  inquiry. 

The  statements  contained  in  Appellee's  first  affidavit 
are  nothing  but  Appellee's  unsupported  conclusions.  There 
are  no  facts  from  which  a  Court  could  examine  and  con- 
clude that  Appellee  had  reasonable  cause  to  believe  that 
false  and  fraudulent  returns  were  filed.  Of  course.  Appellee 
should  not  be  required  to  completely  prove  a  fraud  case 
in  a  proceeding  such  as  this  but  he  should  be  required  to 
prove  facts  from  which  a  Court  could  reasonably  infer 
that  the  requisite  elements  of  fraud  were  present. 

It  is  the  Court's  function  to  determine  from  the  evidence 
introduced  the  amount  and  nature  of  the  receipt  claimed 
not  to  have  been  reported,  whether  such  receipt  was  tax- 
able income  and  whether  the  taxpayers  were  required  by 
law  to  report  such  receipt.  Furthermore,  it  is  the  Court's 
function  to  determine  from  the  evidence  whether  Appellee 
has  reasonable  cause  to  believe  that  false  or  fraudulent 
returns  had  been  filed.  On  the  issue  of  intent,  the  sole  evi- 
dence is  Appellee's  assertion  that  no  evidence  has  been 
discovered  tending  to  show  that  the  omission  "was  not 
done  with  the  purpose  and  intent  to  evade  or  defeat  the 
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payment  of  the  taxpayer's  taxes."  [R.  12]  Appellee  makes 
no  mention  of  whether  he  made  any  efforts  to  discover 
such  evidence. 

The  factual  assertions  in  Appellee's  second  affidavit 
likewise  do  not  amount  to  a  definite  factual  showing  of 
fraud. 

If  there  was  evidence  that  the  employee  had  not  received 
the  money  and  evidence  that  either  Clifford  O.  Boren 
or  Delta  M.  Boren  had  received  it,  together  with  evidence 
that  the  money  was  received  by  either  Clifford  O.  Boren 
or  Delta  M.  Boren  as  beneficial  owners,  and  was  inten- 
tionally unreported  by  the  recipient,  a  sufficient  factual 
showing  probably  would  have  been  made.  Here,  how- 
ever, there  is  no  evidence  that  the  money  was  not  received 
by  the  employee  nor  is  there  evidence  that  it  was  received 
by  Clifford  O.  Boren  or  Delta  M.  Boren  in  any  capacity. 

Furthermore,  this  information  was  possessed  by  Ap- 
pellee in  March,  1955  and  he  examined  the  books  and 
records  with  this  information  in  mind  until  July  15,  1955. 
No  additional  information  has  been  obtained  by  Appellee. 
No  justification  therefore  exists  for  making  a  renewed 
inquiry. 
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VII 

THE  FAILURE  TO  COMPLY  WITH  AN  AD- 
MINISTRATIVE SUMMONS  IS  NOT  CON- 
TEMPTUOUS CONDUCT  AND  IN  AN 
ACTION  TO  ENFORCE  SUCH  SUMMONS 
AN  ORDER  TO  SHOW  CAUSE  WHY  THE 
SUMMONED  PERSON  SHOULD  NOT  BE 
HELD  IN  CIVIL  CONTEMPT  FOR  FAILURE 
TO  OBEY  SUCH  SUMMONS  FAILS  TO 
STATE  A  CLAIM  UPON  WHICH  PERSON 
COULD  BE  HELD  IN  CIVIL  CONTEMPT. 

Appellants  moved  the  lower  court  to  vacate  the  orders 
to  show  cause  on  the  grounds  ( 1 )  that  Appellee's  petition 
failed  to  state  a  claim  upon  which  an  attachment  could 
issue  as  for  a  contempt,  and  (2)  failed  to  state  a  claim 
upon  which  Appellants  could  be  held  in  civil  contempt. 
[R.  15]  The  lower  court  vacated  those  portions  of  the 
orders  to  show  cause  which  required  Appellants  to  show 
lants  as  for  a  contempt,  but  ordered  that  the  remaining 
cause  why  an  attachment  should  not  issue  against  Appel- 
portions  of  the  orders  to  show  cause  should  remain  in 
effect.  [R.  66] 

It  is  Appellants'  contention  here  that  the  orders  to  show 
cause  failed  to  state  a  claim  upon  which  Appellants  could 
be  held  in  civil  contempt. 

Orders  to  show  cause  were  issued  upon  the  ex  parte 
application  of  Appellee  to  Appellants  Clifford  O.  Boren 
and  Delta  M.  Boren.  [R.  9,  10,  14] 

Each  of  the  orders  required  the  Appellant  to  whom  it 
was  directed  to  appear  before  the  United  States  District 
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Court  ".  .  .  to  show  cause,  if  any  there  be,  why  an  attach- 
ment should  not  issue  against  [Appellant]  as  for  a  con- 
tempt ,  .  ."  Each  of  the  orders  also  requires  that  the  Ap- 
pellants at  said  time  show  why  they  "...  should  not  be 
held  in  civil  contempt." 

Where  obedience  to  an  administrative  summons  is  de- 
clined. Section  7604(b)  provides  a  procedure  to  bring 
the  summoned  person  before  the  Court  for  a  hearing  of 
the  case,  for  an  order  of  the  Court  directing  compliance 
with  the  administrative  summons,  and  for  the  punishment 
of  the  summoned  person  if  he  defaults  or  disobeys  the 
Court's  order.  Section  7604(a)  of  the  Internal  Revenue 
Code  of  1954  confers  jurisdiction  upon  the  United  States 
District  Court  "by  appropriate  process  to  compel  such 
attendance,  testimony,  or  production  of  books,  papers, 
records,  or  other  data." 

Disobedience  to  administrative  summons  issued  under 
authority  of  Section  7602  of  the  Internal  Revenue  Code  ol 
1954  is  not,  per  se,  contempt.  Contemptuous  conduct 
arises  only  through  disobedience  of  an  order  made  by  the 
Court  directing  that  the  summoned  person  appear  and 
testify  before  the  officers  issuing  the  summons  and  produce 
the  required  records. 

In  Isidore  Wolrich,  et  alv.  Naboshek,  Gurian  (r  Linden- 
baum,  (1940)  U.S.D.C.  S.D.N.Y.,  84  F.  Supp.  481,  the 
Court  was  called  upon  to  consider  the  nature  of  the  power 
conferred  upon  the  Commissioner  by  Section  3614(a)  of 
the  Internal  Revenue  Code  of  1939,  now  Section  7602  of 
the  Internal  Revenue  Code  of  1954.  The  Court  there 
stated: 
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"Unlike  the  Collector  of  Internal  Revenue,  26  U.S. 
C.A.,  Sec.  3615,  the  Commissioner  has  no  power  of 
subpoena  in  his  own  right.  He  can  merely  examine 
books  and  records  and  'require  the  attendance  of  per- 
sons having  knowledge  in  the  premises.  If  the  party 
whose  attendance  is  'required'  fails  to  attend,  the 
Commissioner  may  ask  the  district  court  'by  appropri- 
ate process  to  compel  such  attendance,  testimony,  or 
production  of  books,  papers,  or  other  data'.  26  U.S. 
C.A.  Sec.  3633.  A  subpoena,  subpoena  duces  tecum, 
or  order  to  appear  and  produce  is  patently  an  appro- 
priate process.  If  it  is  disregarded,  then  contempt 
proceedings  may  ensue.  The  Collector,  however,  does 
not  need  the  aid  of  the  Court  to  compel  attendance 
or  production.  If  a  Collector's  summons  is  disregarded, 
contempt  proceedings  may  ensue  immediately.  26 
USCA  Sec.  3615." 

Accord:  In  the  Matter  of  Albert  Lindleij  Lee  Me- 
morial Hospital,  (1953)  D.C.  N.D.N.Y. 
No  official  report  but  see  53-1  USTC,  Par. 
9266,  Affirmed  CCA2d  (1953)  209  F.  2d 
122. 

Section  7602  of  the  Internal  Revenue  Code  of  1954 
consolidated  Sections  3614,  3615(a),  (b)  and  (c)  and 
3632(a)(1)  of  the  Internal  Revenue  Code  of  1939.  The 
consolidation  of  these  sections  into  Section  7602  resulted 
in  no  material  change  from  the  law  previously  existing.  The 
only  change  was  a  technical  change  by  the  Senate  striking 
out  the  words  "or  any  other  person  having  knowledge  in 
the  premises"  and  inserting  "or  any  person  having  posses- 
sion, custody,  or  care  of  books  of  account  containing  entries 
relating  to  the  business  of  the  person  liable  for  tax  or 
required  to  perform  the  act,  or  any  other  person  the  Sec- 
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retary  or  his  delegate  may  deem  proper."  House  of  Repre- 
sentatives Committee  Report  No.  1357,  Senate  Report  No. 
1662,  and  Conference  Report  No.  2548,  1954  U.S.  Code 
Cong,  and  Adm.  News,  p.p.  4584,  5268,  5280,  respectively. 

The  Federal  Administrative  Procedure  Act  expressly 
recognizes  the  right  of  parties  subject  to  administrative 
subpoenas  to  contest  their  validity  in  the  courts  prior  to 
subjection  to  any  forms  of  penalty  for  non-compliance. 

Section  1005(c),  Title  5,  U.S.C.,  provides  in  part:  "Upon 
contest  the  Court  shall  sustain  any  such  subpoena  or  sim- 
ilar process  or  demand  to  the  extent  that  it  is  found  to  be 
in  accordance  with  law,  and,  in  any  proceeding  for  en- 
forcement, shall  issue  an  order  requiring  the  appearance 
of  the  witness  or  the  production  of  the  evidence  or  data 
within  a  reasonable  time  under  penalty  of  punishment  for 
contempt  in  case  of  contimnacious  failure  to  comply." 

Section  1005,  Title  5,  U.S.C.,  is  applicable  to  the  sum- 
monses issued  by  Appellee.  U.S.  v.  Aylmer  V.  Smith,  et  al, 
(1949)  D.C.  Conn.  87  F.  Supp.  293. 

SUMMARY  OF  ARGUMENT  AND  CONCLUSION 

The  necessity  for  an  examination  by  a  revenue  agent 
under  summonses  duces  tecum,  and  the  reasonableness  of 
the  scope  of  his  examination,  are  proper  matters  to  be  in- 
quired into  in  an  action  to  enforce  such  summonses.  Lack 
of  necessity  for  the  examination  and  unreasonableness  of 
the  scope  of  examination  are  proper  defenses  to  the  action. 
This  is  especially  true  where  complete  and  detailed  exam- 
inations have  been  previously  made  for  the  same  purpose, 
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and  where  the  examination  is  of  a  third  party's  books 
and  records. 

After  one  inspection  of  a  taxpayer's  books  of  account  has 
been  made,  no  re-examination  can  be  made  unless  the 
Secretary  of  the  Treasury,  or  his  delegate,  after  investiga- 
tion, require  it  and  notify  the  taxpayer  thereof  in  writing. 
Even  where  this  is  done,  the  Secretary  or  his  delegate 
must  be  prepared  to  establish  the  necessity  for  the  re-exam- 
ination. If  there  is  no  necessity  for  the  examination,  there 
is  an  arbitrary  abuse  of  power. 

The  authority  given  by  the  statute  to  a  Revenue  Agent 
is  to  "examine"  the  taxpayer's  books  and  records.  There 
cannot  be  read  into  this  limited  grant  of  power  the 
authority  to  require  a  taxpayer's  books  and  records  to  be 
photographically  reproduced  for  the  further  use  of  the 
Revenue  Agent.  To  do  so  would  be  to  permit  in  effect  a 
seizure  of  a  taxpayer's  books  and  records  without  provid- 
ing the  constitutional  safeguards  required  for  a  seizure  of 
a  person's  property. 

The  authority  given  to  a  revenue  agent  to  "examine"  is 
for  the  express  purpose  of  ascertaining  the  correctness  of 
an  income  tax  return.  This  authority  cannot  be  used  for 
the  admitted  purpose  of  securing  evidence  for  a  criminal 
prosecution.  To  permit  the  use  of  administrative  sum- 
monses for  this  purpose  would  sanction  a  perversion  of  the 
authority  granted. 

The  authority  to  examine  books  and  records  is  further 
limited  to  those  which  are  material  or  relevant  to  the 
inquiry  into  the  correctness  of  the  return  under  investiga- 
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tion.  The  burden  is  upon  the  revenue  agent  in  the  first 
instance  to  prove  that  the  books  and  records  demanded 
are  material  or  relevant  to  the  tax  liability  of  the  person 
liable  therefor,  and  that  the  books  and  records  contain 
items  relating  to  the  business  of  the  person  liable  for 
the  tax. 

This  burden  is  not  met  by  evidence  casting  doubt  on 
the  propriety  of  a  payroll  deduction  by  a  third  party  tax- 
payer for  a  portion  of  one  year;  the  assertion  that  the  en- 
dorsement of  one  of  the  individual  taxpayers  appeared  in 
the  chain  of  endorsements  on  the  payroll  checks  and  after 
the  employee's  endorsement;  and,  the  denial  by  the  em- 
ployee that  she  filed  a  return  reporting  such  income,  which 
return  was  in  fact  filed. 

After  the  normal  period  of  limitations  for  assessments 
of  taxes  has  run,  no  examination  can  be  made  without  a 
definite  factual  showing  that  fraud  is  the  issue  of  the 
renewed  inquiry.  The  revenue  agent  need  not  completely 
prove  a  fraud  case  but  he  should  be  required  to  prove  facts 
from  which  the  Court  could  reasonably  infer  that  the 
requisite  elements  of  fraud  are  present.  Unsupported  con- 
clusions and  isolated,  unrelated  facts  do  not  constitute  a 
definite  factual  showing  that  fraud  is  the  issue  of  the 
renewed  inquiry.  Especially  is  this  true  when  the  revenue 
agent  was  possessed  of  the  facts  on  which  he  premises  the 
necessity  for  the  renewed  inquiry  during  the  time  he  con- 
ducted the  previous  examinations. 

The  failure  to  comply  with  an  administrative  summons 
is  not,  per  se,  contemptuous  conduct.  Contemptuous  con- 
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duct  will  arise  only  after  the  revenue  agent  has  sought,  and 
obtained,  after  a  judicial  hearing,  an  order  directing  com- 
pliance with  the  summons,  and  this  order  is  not  obeyed. 

The  Judgment  and  Order  of  the  District  Court  should 
be  reversed  o 

Respectfully  submitted, 

JOHN  A.  BRANT 
Attorney  for  Appellants 
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APPENDIX 

INTERNAL  REVENUE  CODE  OF  1954 

SEC.  7602.    EXAMINATION  OF  BOOKS  AND  WIT- 
NESSES. 

For  the  purpose  of  ascertaining  the  correctness  of  any 
return,  making  a  return  where  none  has  been  made,  deter- 
mining the  HabiUty  of  any  person  for  any  internal  revenue 
tas  or  the  HabiHty  at  law  or  in  equity  of  any  transferee  or 
fiduciary  of  any  person  in  respect  of  any  internal  revenue 
tax,  or  collecting  any  such  liability,  the  Secretary  or  his 
delegate  is  authorized  — 

(1)  To  examine  any  books,  papers,  records,  or 
other  data  which  may  be  relevant  or  material  to  such 
inquiry; 

(2)  To  summon  the  person  liable  for  tax  or  re- 
quired to  perform  the  act,  or  any  ofiicer  or  employee 
of  such  person,  or  any  person  having  possession,  cus- 
tody, or  care  of  books  of  account  containing  entries 
relating  to  the  business  of  the  person  liable  for  tax  or 
required  to  perform  the  act,  or  any  other  person  the 
Secretary  or  his  delegate  may  deem  proper,  to  appear 
before  the  Secretary  or  his  delegate  at  a  time  and 
place  named  in  the  summons  and  to  produce  such 
books,  papers,  records,  or  other  data,  and  to  give  such 
testimony,  under  oath,  as  may  be  relevant  or  material 
to  such  inquiry;  and 

(3)  To  take  such  testimony  of  the  person  con- 
cerned, under  oath,  as  may  be  relevant  or  material 
to  such  inquiry. 
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SEC.  7604.    ENFORCEMENT  OF  SUMMONS. 

(a)  Jurisdiction  of  District  Court.— If  any  person  is 
summoned  under  the  internal  revenue  laws  to  appear,  to 
testify,  or  to  produce  books,  papers,  records,  or  other  data, 
the  United  States  district  court  for  the  district  in  which 
such  person  resides  or  is  found  shall  have  jurisdiction  by 
appropriate  process  to  compel  such  attendance,  testimony, 
or  production  of  books,  papers,  records,  or  other  data. 

(b)  Enforcement.— Whenever  any  person  summoned 
under  section  7602  neglects  or  refuses  to  obey  such  sum- 
mons, or  to  produce  books,  papers,  records,  or  other  data, 
or  to  give  testimony,  as  required,  the  Secretary  or  his 
delegate  may  apply  to  the  judge  of  the  district  court  or  to 
a  United  States  commissioner  for  the  district  within  which 
the  person  so  summoned  resides  or  is  found  for  an  attach- 
ment against  him  as  for  a  contempt.  It  shall  be  the  duty 
of  the  judge  or  commissioner  to  hear  the  application,  and, 
if  satisfactory  proof  is  made,  to  issue  an  attachment,  di- 
rected to  some  proper  officer,  for  the  arrest  of  such  person, 
and  upon  his  being  brought  before  him  to  proceed  to  a 
hearing  of  the  case;  and  upon  such  hearing  the  judge  or 
the  United  States  Commissioner  shall  have  power  to  make 
such  order  as  he  shall  deem  proper,  not  inconsistent  with 
the  law  for  the  punishment  of  contempts,  to  enforce  obedi- 
ence to  the  requirements  of  the  summons  and  to  punish 
such  person  for  his  default  or  disobedience. 

SEC.  7605.    TIME  AND  PLACE  OF  EXAMINATION. 

«  «  « 

(b)  Restrictions  on  Examination  of  Taxpayer.— No  tax- 
payer shall  be  subjected  to  unnecessary  examination  or 
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investigations,  and  only  one  inspection  of  a  taxpayer's 
books  of  account  shall  be  made  for  each  taxable  year  un- 
less the  taxpayer  requests  otherwise  or  unless  the  Secretary 
or  his  delegate,  after  investigation,  notifies  the  taxpayer 
in  writing  that  an  additional  inspection  is  necessary. 

SEC.  7607.    CROSS  REFERENCES. 

»  «  « 

(b)  Search  Warrants.— 

For  provisions  relating  to— 

(1)   Searches  and  seizures  see  Rule  41  of  the 
Federal  Rules  of  Criminal  Procedure. 

INTERNAL  REVENUE  CODE  OF  1939 

SEC.  275.    PERIOD  OF  LIMITATION  UPON  ASSESS- 
MENT AND  COLLECTION. 

Except  as  provided  in  section  276  — 

(a)  General  Rule.  —  The  amount  of  income  taxes  im- 
posed by  this  chapter  shall  be  assessed  within  three  years 
after  the  return  was  filed,  and  no  proceeding  in  court  with- 
out assessment  for  the  collection  of  such  taxes  shall  be 

begun  after  the  expiration  of  such  period. 

*  «  « 

(c)  Omission  from  Gross  Income.  —  If  the  taxpayer 
omits  from  gross  income  an  amount  properly  includible 
therein  which  is  in  excess  of  25  per  centum  of  the  amount 
of  gross  income  stated  in  the  return,  the  tax  may  be 
assessed,  or  a  proceeding  in  court  for  the  collection  of  such 
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tax  may  be  begun  without  assessment,  at  any  time  within 
5  years  after  the  return  was  filed. 

SEC.  276.    SAME  -  EXCEPTIONS. 

(a)  False  Return  or  No  Return.  —  In  the  case  of  a  false 
or  fraudulent  return  with  intent  to  evade  tax  or  of  a  failure 
to  file  a  return  the  tax  may  be  assessed  or  a  proceeding  in 
court  for  the  collection  of  such  tax  may  be  begun  without 
assessment,  at  any  time. 


SECTION  1005(c),  TITLE  5,  U.S.C. 

(c)   Subpoenas  and  production  of  evidence. 

Agency  subpoenas  authorized  by  law  shall  be  issued 
to  any  party  upon  request  and,  as  may  be  required  by 
rules  of  procedure,  upon  a  statement  or  showing  of  gen- 
eral relevance  and  reasonable  scope  of  the  evidence 
sought.  Upon  contest  the  court  shall  sustain  any  such  sub- 
poena or  similar  process  or  demand  to  the  extent  that  it  is 
found  to  be  in  accordance  with  law  and,  in  any  proceeding 
for  enforcement,  shall  issue  an  order  requiring  the  appear- 
ance of  the  witness  or  the  production  of  the  evidence  or 
data  within  a  reasonable  time  under  penalty  of  punish- 
ment for  contempt  in  case  of  contumacious  failure  to 
comply. 
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No.  15010. 
IN  THE 


United  States  Couft  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Clifford  O.  Boren,  Delta  M.  Boren  and  Clifford  O. 
BoREN  Contracting  Co.,   Inc., 

Appellants, 
vs. 

Lloyd    M.    Tucker,    Special    Agent,    Internal    Revenue 
Service, 

Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California. 


BRIEF  FOR  THE  APPELLEE. 


Opinion  Below. 

The  District  Court  filed  no  formal  opinion. 

Jurisdiction. 

This  is  an  appeal  from  a  judgment  holding  that  appel- 
lants were  in  civil  contempt  of  the  District  Court  for  not 
complying  with  the  order  of  Court  enforcing  three  sum- 
monses issued  under  the  authority  of  Section  7602  of  the 
Internal  Revenue  Code  of  1954,  68A  Statute  901,  by 
a  special  agent  of  the  Internal  Revenue  Service  requir- 
ing the  production  of  certain  records  in  connection  with 
the  investigation  of  two  taxpayers.  [R.  76-79.]  Juris- 
diction was  conferred  on  the  District  Court  by  Sections 
7402,  7602,  7603,   7604,  7605   of  the  Internal   Revenue 
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Code  of   1954,   68 A   Statute   873,   901,   et  seq.,   and  28 
U.  S.  C,  Sees.   1340,   1345. 

The  Judgment  of  Civil  Contempt  and  Order  Com- 
mitting the  Respondents,  Delta  M.  Boren  and  Clifford  O. 
Boren  to  Custody  (and  fining  the  respondent  Clifford  O. 
Boren  Contracting  Co.,  Inc.)  was  filed  on  December  13, 
1955,  and  docketed  and  entered  on  December  15,  1955. 
[R.  79.]  A  notice  of  appeal  dated  December  13,  1955, 
was  filed  on  December  16,  1955.  [R.  81.]  Although  the 
notice  of  appeal  states  appeal  is  taken  from  a  final  judg- 
ment entered  on  December  13,  1955,  it  is  obvious  that 
the  notice  can  only  refer  to  the  final  judgment  of  civil 
contempt  filed  that  date  but  not  entered  until  December 
15,  1955.  [R.  79-81,  197-199.]  Jurisdiction  is  con- 
ferred on  this  Court  by  28  U.  S.  C.  Sec.  1291. 

Questions  Presented. 

I.  Whether  the  District  Court  after  a  full  hearing, 
properly  held  appellant  corporation  and  its  responsible 
officers  in  civil  contempt  for  wilfully  refusing  to  obey 
its  order  compelling  them  to  produce  for  examination, 
copying,  and  photographing  or  photostating  by  the  In- 
ternal Revenue  Service,  certain  payroll  checks  and  other 
records  of  the  corporation  which  the  District  Court  found 
to  be  material  to,  relevant  to,  and  within  the  scope  of 
a  continuing  inquiry  into  the  tax  liability  of  persons 
other  than  the  corporation. 

II.  Whether  a  third  person,  a  corporation,  not  the 
taxpayer  under  investigation,  can  be  compelled  to  produce 
certain    of    its    books,    records,    and    payroll    checks    for 
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examination,  copying,  photographing  or  photostating, 
under  the  administrative  summons  procedures  of  the 
internal  revenue  laws. 

III.  Whether  the  Internal  Revenue  Service  may  pro- 
ceed with  an  administrative  investigation  into  a  taxpayer's 
liability  by  using  its  subpoena  powers  over  a  third  per- 
son, if  the  documents  summoned  might  bring  to  light 
information  eventually  leading  to  a  criminal  prosecution 
of  the  taxpayer  for  tax  evasion  as  well  as  to  additional 
assessments  against  him  for  deficiencies  in  taxes  and  civil 
fraud  penalties. 

Statutes  Involved. 

The  pertinent  statutes  are  printed  in  the  Appendix, 
infra. 

Statement. 

An  examination  into  the  income  tax  liability  of  Delta 
M.  Boren  and  Clifford  O.  Boren  for  the  calendar  years 
1950  and  1951  was  commenced  on  November  2,  1953 
by  Internal  Revenue  Agent  Charles  D.  Ford.  [R.  50, 
118.]  Agent  Ford  requested  that  a  special  agent  from 
the  Intelligence  Division  be  assigned  to  cooperate  in  the 
investigation  on  April  28,  1954.  [R.  108.]  Special 
Agent  Lloyd  Tucker  was  assigned  to  cooperate  in  the 
investigation  on  May  11,  1954,  but  didn't  then  commence 
investigating.  [R.  11,  51,  108.]  Ford  resigned  from 
the  Internal  Revenue  Service  on  September  10,  1954. 
[R.  109,  113.]  On  October  6,  1954,  Delta  M.  Boren 
reported  to  the   Internal   Revenue   Service   irregularities 


on  the  part  of  Charles  D.  Ford  after  he  left  the  service. 
*[R.  108.]  On  the  same  date,  Internal  Revenue  Agent 
Forrest  P.  Calkins  was  assigned  to  the  case  to  resume  the 
investigation  of  the  tax  liability  of  Delta  M.  Boren  and 
Clifford  O.  Boren  for  the  years  1950  and  1951.  [R. 
108.] 

Agent  Calkins  proceeded  to  San  Diego  on  October  18, 
1954,  and  on  October  20,  1954,  with  Special  Agent 
Tucker  commenced  examining  the  liability  of  Delta  and 
CHfford  Boren  for  1950  and  1951,  starting  from 
"scratch."     [R.  109.] 

On  October  20,  1954,  Special  Agent  Tucker  stated 
to  John  Brant,  attorney  for  the  Borens  and  the  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  hereinafter  for  con- 
venience referred  to  as  the  Boren  Company,  that  he 
wished  to  examine  the  proprietorship  books  and  records 
maintained  by  Clifford  O.  Boren  and  Delta  M.  Boren  for 
the  years  1950  and  1951.  [R.  11.]  Mr.  Brant  advised 
that  neither  Special  Agent  Tucker  nor  Internal  Revenue 
Agent  Calkins  could  examine  said  records  or  hold  any 
conversations  with  Mr.  or  Mrs.  Boren.  [R.  11-12.] 
On  December  7,  1954,  Special  Agent  Tucker  for  the 
first  time  asked  permission  to  examine  the  records  of 
the  Boren  Company  in  connection  with  the  tax  investiga- 
tion of  Clifford  O.  Boren  and  Delta  M.  Boren.  [R.  12.] 
Permission  to  examine  the  corporate  books  and  records 


*On  April  25,  1956,  subsequent  to  the  docketing  of  this  appeal, 
in  United  States  v.  Del  L.  Brandow,  Charles  D.  Ford,  et  al.,  So. 
Dist.  of  Calif.,  case  No.  24955-CD,  the  Grand  Jury  returned  an 
indictment  against  Charles  D.  Ford  and  others  for  conspiring  to 
defraud  the  United  States  by  endeavoring  to  sell  information 
gained  while  a  Government  agent  through  the  solicitation  (made 
to  Delta  M.  Boren)  of  employment  for  himself  and  others.  Ford 
pleaded  not  guilty  to  the  charge  and  the  case  is  presently  set  for 
trial  September  11,  1956. 
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was  at  first  denied,  but  on  December  15,  1954,  Agents 
Tucker  and  Calkins  commenced  the  examination  of  the 
records  of  the  corporation.  [R.  12.]  During  the  course 
of  the  examination  of  the  corporate  records,  on  scattered 
intervals  from  December  15,  1954  to  July  15,  1955,  the 
Agents  examined,  among  other  things,  the  payroll  checks 
of  the  Boren  Company.      [R.   13,  42,  51-52,  57.] 

Preliminary  investigation  of  the  taxable  years  1950 
and  1951,  of  the  Borens  indicated  to  the  agents  that  a 
sum  in  excess  of  $40,000  of  taxable  income  was  not  re- 
ported by  the  taxpayers  though  required  by  law.  [R. 
12,  50.]  Agent  Tucker  was  able  to  discover  no  evidence 
tending  to  show  that  this  nondisclosure  was  due  to  mis- 
take, inadvertence,  or  other  justifiable  legal  reason,  or 
tending  to  show  that  it  was  not  done  with  the  purpose 
and  intent  to  evade  and  defeat  the  payment  of  the  tax- 
payers' incomes.  [R.  12,  51.]  The  statute  of  limita- 
tions extended  by  waiver  barred  any  assessment  of  civil 
tax  liability  (other  than  fraud)  for  the  year  1950  after 
June  30,  1955.  [R.  55.]  The  statute  of  limitations  on 
assessment  of  deficiencies  (other  than  fraud)  against  the 
taxpayers  for  the  year  1951  would  have  run  on  March 
15,  1955.  [R.  56.]  Accordingly,  because  the  taxpayers 
would  not  consent  to  further  extensions  of  the  statute 
of  limitations,  on  March  11,  1955,  the  Commissioner 
issued  notices  of  deficiency  to  the  taxpayers  for  the 
years  1950  and  1951.     [R.  55,  56,  131.] 

Shortly  after  the  issuance  of  notices  of  deficiency  and 
on  or  about  March  15,  1955,  Special  Agent  Tucker  was 
first  informed  that  one  of  the  persons  carried  as  a  salaried 
employee  on  the  payroll  of  the  Boren  Company  during 
the  second  half  of  1951  was  not  a  bona  fide  employee 
for  much  of  that  time,  that  certain  payroll  checks  of  the 


Boren  Company  with  respect  to  said  employee  were  issued 
in  excess  of  the  actual  compensation  received  by  the  em- 
ployee and  that  the  purported  endorsements  of  the  em- 
ployee on  the  checks  were  forged.  [R.  33-34,  52-53, 
132.]  Said  employee  was  shown  as  a  full-time  employee 
for  the  latter  half  of  1951  on  the  corporate  books  and 
records  but  denied  under  oath  that  she  worked  more 
than  ten  or  twelve  days  during  said  year.  [R.  34.]  All 
of  said  payroll  checks  also  bore  the  endorsements  of 
Delta  M.  Boren.     [R.  34,  52.] 

Special  Agent  Tucker  had  reasonable  cause  to  believe 
that  Delta  M.  Boren  and  Clifford  O.  Boren,  or  either  of 
them,  may  have  actually  received  and  failed  to  report 
income  which  the  books  of  the  Boren  Company  showed 
to  have  been  paid  to  an  employee,  all  with  the  intent 
willfully  to  evade  and  defeat  the  payment  of  income  taxes. 
[R.  53,  59,  61.] 

Thereafter,  Agent  Tucker  attempted  to  get  permission 
from  the  Boren  Company  to  make  photographic  or  photo- 
static copies  of  the  checks,  endorsements  included,  in  order 
to  determine,  with  the  aid  of  handwriting  experts,  the 
true  maker  of  the  endorsements.  [R.  34,  35,  53,  58.] 
The  Clifford  O.  Boren  Contracting  Co.,  Inc.,  its  presi- 
dent, Clifford  O.  Boren,  and  its  vice-president.  Delta  M. 
Boren,  and  its  attorney,  John  Brant  refused  to  make  the 
checks  available  for  this  purpose.     [R.  35,  130,  131.] 

On  August  25,  1955,  summonses  were  issued  by  Special 
Agent  Tucker  to  the  Clifford  O.  Boren  Contracting  Co., 
Inc.,  to  Clifford  O.  Boren  as  president  thereof,  and  to 
Delta  M.  Boren  as  vice-president  thereof,  to  appear  be- 
fore Agent  Tucker  in  San  Diego  on  September  6,  1955,  in 
connection  with  the  tax  liability  of  Delta  and  Clifford 
Boren  for  the  years  1950  and  1951  and  to  produce  the 
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following  records  of  the  Clifford  O.  Boren  Contracting 
Co.,  Inc. :  General  Journal,  Cash  Journal,  General 
Ledger,  Payroll  Records  and  Payroll  Checks,  bearing 
the  endorsements  of  any  of  the  following  named  persons 
—Clifford  O.  Boren,  Delta  M.  Boren,  Marjorie  H.  Bell, 
Betty  K.  McCarthy,  and  the  Clifford  O.  Boren  Contract- 
ing Co.,  Inc.,  for  the  period  from  July  1,  1951  to  Decem- 
ber 31,  1951.      [Petitioner's  Ex.   1,  pp.  6-8.] 

At  the  time  and  place  set  for  hearing,  Delta  M.  Boren 
and  Clifford  O.  Boren,  president  and  vice-president  re- 
spectively of  the  corporation,  appeared  with  John  A. 
Brant,  their  attorney  and  attorney  for  the  Boren  Com- 
pany, but  refused  to  produce  the  books,  records,  checks 
and  other  data  summoned.  [R.  54-55.]  A  petition  to 
enforce  the  summonses  was  filed  by  Special  Agent  Lloyd 
Tucker  in  the  District  Court  on  September  19,  1955. 
[R.  8.]  The  petition  was  presented  to  Judge  Harry  C. 
Westover  on  September  19,  1955.  [R.  9-10,  98.]  Judge 
Westover  chose  to  issue  orders  to  show  cause  directed  to 
the  officers  of  the  Boren  Company  rather  than  writs  of 
attachment.  [R.  98.]  The  orders  to  show  cause  were 
returnable  before  the  District  Court  and  pursuant  thereto 
a  hearing  was  held  in  the  Southern  Division  before  the 
Hon.  Wm.  C.  Mathes,  United  States  District  Judge, 
on  December  5,  1955.  [R.  84-176.]  At  the  conclusion 
of  the  hearing,  at  which  testimony  was  taken,  witnesses 
cross-examined,  and  evidence  introduced,  the  Court  made 
its  findings  of  facts,  conclusions  of  law  and  order  with 
respect  to  the  pleadings.  [R.  48-63.]  The  order  directed 
the  Borens  as  officers  of  the  Boren  Company  to  appear  be- 
fore Special  Agent  Tucker  on  December  8,  1955,  and 
to  produce  for  examination,  copying,  and  photostating  the 
records  called  for  in  the  summonses,  and  in  the  event  of 
their  failure  so  to  do,  to  re-appear  before  the  Court  on 
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December  13,  1955,  and  show  cause  why  they  should  not 
be  held  in  civil  contempt  of  the  Court.     [R.  63.] 

Pursuant  thereto,  Clifford  O.  Boren  and  Delta  M. 
Boren,  representing  the  corporation,  and  the  attorney, 
representing  them  and  the  corporation,  appeared  before 
Special  Agent  Tucker  on  December  8,  1955.  [Ex.  1; 
R.  207-218.]  The  witnesses  refused  to  produce  the  sum- 
moned books,  records,  and  papers  for  examination,  copy- 
ing, and  photostating,  giving  as  reasons  therefor,  only 
the  reasons  stated  in  their  answer  to  the  petition  filed 
in  the  action.     [R.  208,  212-214.] 

Thereafter,  the  Borens  with  their  counsel  returned 
before  the  Court  in  the  morning  of  December  13,  1955, 
without  the  records  and  were  ordered  by  the  Court  to 
return  that  same  afternoon  with  the  summoned  records. 
[R.  189-190,  74-75.] 

The  witnesses,  Delta  M.  Boren,  vice-president  of  Clif- 
ford O.  Boren  Contracting  Co.,  Inc.,  and  Clifford  O. 
Boren,  president  of  said  corporation,  re-appeared  before 
the  Court  that  afternoon.  They  stated  to  the  Court  that 
they  had  with  them  the  summoned  books  and  records  in- 
cluding the  payroll  checks.  The  Court  then  ordered  them 
to  deliver  the  1951  records  into  the  custody  of  the  Clerk 
for  examination,  copying  and  photographing  or  photo- 
stating by  Special  Agent  Tucker.  [R.  192.]  The  Borens 
refused,  giving  as  their  only  reason,  "those  set  forth 
in  the  answer  to  the  petition  filed  in  this  court."  [R. 
193.]  The  Court  then  made  its  judgment  committing 
Clifford  O.  Boren  and  Delta  M.  Boren  to  the  custody  of 
the  Marshal  of  the  Court  to  be  imprisoned  in  a  jailtype 
institution  until  the  affirmative  order  of  the  Court  is 
obeyed.  [R.  193,  76-79.]  The  Court  also  fined  the 
corporation  a  compensatory  fine  of  $110.00.      [R.  78.] 


Summary  of  Argument. 

A  special  agent  of  the  Internal  Revenue  Service  here 
seeks  to  aid  the  investigation  of  the  tax  liability  of 
Clifford  O.  and  Delta  M.  Boren  by  the  examination  and 
photostating  of  certain  specified  records  and  documents 
belonging  to  a  third  party  corporation.  The  corporation 
is  controlled  by  Clifford  O.  Boren,  president,  and  Delta 
M.  Boren,  vice-president,  the  taxpayers  and  subjects  of 
the  investigation.  The  corporation,  through  its  officers, 
Clifford  O.  and  Delta  M.  Boren,  resists  such  examination 
on  the  grounds  that  the  records  have  already  been  ex- 
amined once  by  the  Internal  Revenue  Service;  that  a 
further  examination  is  unnecessary;  that  the  examina- 
tion permitted  the  Internal  Revenue  Service  by  Section 
7602,  Internal  Revenue  Code  of  1954,  does  not  encom- 
pass the  photostating  or  photographing  of  the  corpora- 
tion's records;  and  that  the  examination  contemplated 
under  Section  7602  is  not  permitted  where  one  of  the 
admitted  purposes  is  to  secure  evidence  to  be  used  in  a 
later  criminal  prosecution. 

The  facts  before  the  lower  court  show,  and  the  court 
found  that  Special  Agent  Tucker's  examination  of  the 
tax  liability  of  Clifford  O.  and  Delta  M.  Boren  never 
terminated  and  is  still  continuing.  That  being  so,  there 
is  no  "re-examination"  of  the  Boren's  tax  liabihty  within 
the  meaning  of  Section  7605(b)  of  the  Internal  Revenue 
Code. 

The  evidence  introduced  at  the  hearing  supports  the 
finding  that  the  making  of  photostatic  reproductions  of 
payroll  checks  of  appellants  was  necessary  to  the  investi- 
gation, in  that  Special  Agent  Tucker  found  evidence  that 
payroll  checks  of  the  corporation  were  being  issued,  en- 
dorsements being  forged,  checks  cashed,  and  the  proceeds 


—10— 

going  not  to  the  payee  but  to  the  taxpayers,  subjects  of 
the  investigation.  The  evidence  shows  there  was  reason- 
able cause  for  the  agents  to  suspect  and  investigate  for 
fraud.  The  statute  of  Hmitations  provides  no  Hmitation 
period  as  to  tax  deficiences  due  to  fraud. 

The  refusals  of  appellants  to  produce  specified  records 
and  documents  for  examination  and  photostating  were 
clearly  contemptuous  acts  committed  in  the  presence  of 
the  court,  and  the  court's  judgment  committing  Clifford 
O.  and  Delta  M.  Boren  and  fining  the  corporation  was 
proper. 

The  order  of  the  court  requiring  appellants  to  produce 
certain  records  for  photographing  does  not  exceed  the 
statutory  authority  given  by  Section  7602,  Internal  Rev- 
enue Code  of  1954,  in  that  it  is  only  reasonable  to  inter- 
pret the  authority  to  examine  complicated  books  of  ac- 
count to  include  the  right  to  copy  or  photograph  the  same. 

The  fact  that  evidence  uncovered  by  a  Treasury  agent 
in  response  to  a  summons  may  later  be  used  in  a  criminal 
proceeding,  does  not  restrict  the  agent's  authority  to 
examine  witnesses  and  summon  documents  and  persons 
under  Section  7602,  Internal  Revenue  Code  of   1954. 
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ARGUMENT. 

I. 
The  District  Court  Properly  Held  the  Appellants,  a 
Corporation  and  Its  Responsible  Officers,  in  Civil 
Contempt  for  Wilfully  Failing  and  Refusing  to 
Obey  the  Court's  Order  Compelling  Appellants  to 
Produce  for  Examination  and  Copying  by  Photo- 
graphic Means  Corporate  Documents  and  Checks 
Summoned  by  a  Special  Agent  of  the  Internal 
Revenue  Service  in  Connection  With  His  Investi- 
gation of  the  Income  Tax  Liability  of  Two  In- 
dividuals, the  Officers. 

A.  The  Examination  Into  the  Income  Tax  Liability  of 
Delta  M.  Boren  and  Clifford  O.  Boren  for  the  Years 
1950  and  1951,  Which  Commenced  November  2,  1953, 
Never  Terminated  and  Is  Still  Continuing. 

The  investigation  of  the  tax  liability  of  Delta  M.  Boren 
and  Clifford  O.  Boren  for  1950  and  1951  started  as  a 
civil  investigation.  During  its  course,  Ford,  the  internal 
revenue  agent  first  assigned  to  the  case,  asked  that  a 
special  agent  (who  has  cognizance  of  civil  and  criminal 
fraud)  also  be  assigned  to  the  case.  A  special  agent,  the 
appellee  Tucker,  was  assigned,  but  did  not  actually  get 
involved  in  the  investigation  until  after  the  original  rev- 
enue agent  had  resigned,  been  accused  of  misconduct  by 
one  of  the  appellants,  and  a  new  internal  revenue  agent 
assigned  to  take  over  the  investigation.  In  the  circum- 
stances of  Delta  Boren's  accusation,  the  new  internal 
revenue  agent,   Calkins,   started   from   "scratch." 

The  two  agents,  working  under  threatening  bars  of 
limitations  on  civil  assessments  for  1950  and  1951,  of 
three  and  six  months  at  most  (March  15,  1955,  and  June 
30,  1955)  proposed  substantial  deficiencies  against  Delta 
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and  Clifford  Boren  for  both  years.  Int.  Rev.  Code  of 
1954,  Sec.  6501(a).  The  Commissioner  of  Internal  Rev- 
enue accordingly  issued  on  March  11,  1956,  notices  of 
deficiency  for  taxes  and  fraud  penalties  within  the  three 
year  period  of  limitations  as  extended  by  waiver. 

Just  after  that,  about  March  15,  1955,  Special  Agent 
Tucker  first  learned  of  additional  probable  fraudulent  eva- 
sion of  income  taxes  by  Delta  and  Clifford  Boren  for  1951 
achieved  by  falsifying  Boren  Company  payroll  checks 
and  forging  an  employee's  endorsements.  In  order  to 
determine  the  verity  of  the  information  and  to  determine 
whether  then  to  impose  additional  civil  fraud  sanctions 
or  to  recommend  criminal  prosecution,  he  sought  to 
obtain  photographic  or  photostatic  copies  of  the  payroll 
checks.  The  Boren  Company  and  its  officers,  Delta  and 
Chfford  Boren  resisted.  This  proceeding  ensued,  culmi- 
nating in  the  final  order  in  civil  contempt  committing  to 
custody  Delta  and  Clifford  Boren  until  they  comply,  and 
fining  the  corporation,  from  which  they  all  appeal.  Exe- 
cution of  the  judgment  has  been  stayed  pending  appeal. 

At  no  time  did  the  investigation  terminate  or  conclude. 
At  the  time  Agent  Ford  resigned,  Tucker,  another  type 
of  Treasury  agent,  a  Special  Agent,  having  cognizance 
of  fraud,  had  already  been  assigned  to  cooperate,  but 
had  not  yet  begun  his  phase  of  the  investigation.  After 
Ford's  resignation  and  upon  complaint  to  the  Internal 
Revenue  Service  by  Delta  Boren  about  irregularities  by 
Ford,  another  Internal  Revenue  Agent,  Calkins,  was 
assigned  to  the  case,  who,  because  of  the  taxpayer's 
accusations,  did  his  own  work  from  "scratch."  This 
was  not  a  "re-examination,"  but  a  continuance  of  an 
existing  examination,  albeit  a  fresh  start,  in  view  of  the 
taxpayer's  accusations.    By  refusing  to  rely  on  the  pre- 
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Hminary  work  of  the  "suspect"  former  agent,  Ford,  the 
Government  leaned  over  backwards  not  to  prejudice  the 
taxpayers. 

There  had  been  no  determination,  one  way  or  another, 
of  deficiency  or  no  deficiency  prior  to  Calkins'  assignment 
to  the  case.  Certainly  Tucker  could  not  have  completed 
his   examination  as   he   hadn't   even   started. 

On  March  11,  1955,  notices  of  deficiency  were  sent 
out  because  of  the  imminent  running  of  the  statute  of 
limitations.  But  the  cases  were  not  closed.  On  the  con- 
trary. Special  Agent  Tucker  had  almost  simultaneously 
learned  of  facts  indicating  more  fraud.  As  long  as  fraud 
was  involved,  the  Government  was  not  precluded  from 
assessing  additional  deficiencies  based  thereon  and  no 
statute  of  limitations  barred  assessment.  Int.  Rev.  Code 
of  1954,  Sec.  6501(c)(2).  In  addition,  criminal  prose- 
cution was  and  is  a  possibility,  as  with  respect  thereto 
a  six  year  statute  is  operative.  Int.  Rev.  Code  of  1939, 
Sec.  3748(a). 

In  August,  1955,  the  summonses,  subject  of  this  pro- 
ceeding, were  issued  in  this  continuing  investigation. 
Therefore,  the  evidence  clearly  supports  the  finding 
[XXIII,   R.   58]    that: 

"The  Tax  investigation  of  the  Borens  commenced 
in  November,  1953  and  continued  without  interrup- 
tion or  termination  since  that  date,  and  is  still  con- 
tinuing." 

There  has  been  no  "re-examination"  of  the  Borens'  tax 
liability  within  the  meaning  of  Internal  Revenue  Code, 
Section  7605(b),  and  the  conditions  precedent  thereto 
therein  contained  are  inapplicable  to  this  investigation 
of  the  books  and  records  of  a  person  other  than  the 
taxpayer. 
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B.  The  Evidence  Supports  the  Findings  That  the  Making 
of  Photographic  Reproductions  of  Payroll  Checks  of 
Appellant  Corporation  Is  Material,  Relevant  and  Neces- 
sary to  Special  Agent  Tucker's  Investigation. 

Special  Agent  Tucker  had  specific  information  that 
payroll  records  of  the  appellant  Boren  Company  were 
falsified  and  had  reason  to  believe  proceeds  of  the  falsi- 
fication had  been  diverted  to  Chfford  or  Delta  Boren 
and  not  reported  by  them  in  their  income  tax  returns. 

Delta  and  Clifford  Boren  are  the  owners  and  officers 
in  control  of  the  Boren  Company,  and  if  false  payroll 
checks  were  issued  and  cashed  by  their  forging  the 
endorsements,  and  if  the  proceeds  were  received  by  them, 
such  proceeds  could  be  taxable  income.  Kann  v.  Commis- 
sioner, 210  F.  2d  347   (3rd  Cir.,   1953). 

To  determine  whether  or  not  such  income  was  re- 
ceived by  the  plaintiffs,  a  determination  as  to  who  actually 
endorsed  the  payroll  checks  is  important. 

Where  a  bank  objected  to  an  agent's  summons  on  the 
grounds  that  its  entries  were  immaterial  and  inadmissible 
as  to  the  taxpayers,  the  court  held  that  evidence  of 
moneys  passing  through  a  person's  hands  while  not  always 
income,  is  evidence  from  which  income  can  be  inferred, 
and  does  tend  to  show  income.  United  States  v.  First 
National  Bank  of  Mobile,  295  Fed.  142  (S.  D.  Ala., 
1924),  afd  per  curiam,  267  U.   S.   576   (1925). 

A  further,  incidental,  and  nonetheless  important  result 
might  be  the  determining  the  existence  of  an  element 
of  wilfulness  in  connection  with  both  civil  and  criminal 
fraud. 

The  cases  generally  say  the  agent  must  merely  indicate 
he  has   reason   to   believe   there   are   grounds    for    fraud 
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when  an  investigation  extends  beyond  the  years  open  to 
a  civil  investigation.  Tucker  did  far  more;  he  laid  all 
his  cards  on  the  table.  He  had  reason  to  believe  there 
was  fraud  and  has  candidly  stated  his  reasons.  The 
Court  properly  found  them  sufficient  and  that  fraud  is 
the  issue  of  the  inquiry.  [Findings  of  Fact  VI,  VII, 
X,  XXII,  XXV;  Conclusions  of  Law  IV,  V;  R.  50 
et   seq.] 

C.     The   Order   Appealed   From  Is  the   Court's   Own,   for   a 
Contempt  Committed  in  the  Presence  of  the  Court. 

Where  there  is  a  fraud  investigation,  as  here,  and 
the  statute  of  limitations  otherwise  would  have  barred 
an  assessment,  as  here,  and  the  agent's  summons  relates 
to  evidence  of  persons  other  than  those  under  investiga- 
tion, as  here,  the  investigation  will  be  sustained  if  the 
agent  has  information  indicating  possible  fraud.  Peoples 
Deposit  Bank  &  Trust  Co.  v.  United  States,  212  F.  2d 
86  (6th  Cir.,  1954),  cert,  denied,  348  U.  S.  838;  Schulman 
V.  Dunlap,  105  Fed.  Supp.  104  (S.  D.  N.  Y.,  1952). 

Though  under  the  rule  of  the  above  cases  Tucker 
would  only  have  been  required  to  have  stated  he  had 
suspicion  of  fraud  and  the  District  Court  was  not 
obliged  to  require  proof  of  facts  showing  that  the  tax 
returns  of  the  Borens  were  false  and  fraudulent,  here 
he  went  much  further  and  freely  offered  evidence  of  the 
facts  showing  his  reasonable  grounds.  Here  the  evidence 
proffered  satisfied  the  Court  that  the  agent  had  reason- 
able grounds  to  suspect  fraud,  and  is  thus,  on  this  ground 
alone,  distinguished  from  the  case  of  Martin  v.  Chandis 
Securities  Co.,  34  Fed.  Supp.  478  (S.  D.  Cal.,  1940), 
affirmed,  128  F.  2d  731   (9th  Cir.,  1942). 
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In  the  Martin  case,  the  Court  of  Appeals  affirmed  the 
District  Court's  refusal  to  enforce  a  summons  where 
neither  the  petition  nor  the  affidavits  showed  any  reasonable 
ground  of  fraud  to  reopen  a  case  ten  years  after  the  taxable 
year  in  question.  Here  the  Court  found  the  agent  had 
reasonable  grounds  to  suspect  fraud  and  to  continue 
his  investigation  despite  the  running  of  statute  of  limi- 
tations during  the  investigation's  progress.  The  findings 
of  the  trial  court  must  be  sustained  unless  clearly  erro- 
neous. Here,  they  are  supported  by  substantial  evidence. 
Moreover,  here  they  are  not  even  subject  to  attack 
because  the  appellants  are  in  default  of  Rule  18(d)  of 
this  Court.  They  have  not  in  their  brief  made  any  speci- 
fication of  errors.  It  follows  that  they  have  not  com- 
pHed  with  the  provisions  requiring  errors  in  findings 
of  fact  and  conclusions  of  law  be  stated  with  particu- 
larity.   The  pertinent  portions  of  the  rule  are  as  follows: 

''18(d)  In  all  cases  a  specification  of  errors 
relied  upon  which  shall  be  numbered  and  shall  set 
out  separately  and  particularly  each  error  intended 
to  be  urged.  *  *  *  jj^  ^\\  cases,  when  findings 
are  specified  as  error,  the  specification  shall  state  as 
particularly  as  may  be  wherein  the  findings  of  fact 
and  conclusions  of  law  are  alleged  to  be  erroneous. 
*  *  *"  Cf.,  Kobey  v.  United  States  208  F.  2d 
583  (9th  Cir.,  1953) ;  Mosca  v.  United  States,  174 
F.  2d  448,  451    (9th  Cir.,   1949). 

Tucker,  the  complaining  agent,  at  a  full  formal  hear- 
ing proved  to  the  satisfaction  of  the  court  that  the  exam- 
ination,  copying,   photographing   or   photostating   of   the 
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Boren  Company's  payroll  checks  was  necessary,   reason- 
able and  within  the  scope  of  the  investigation. 

Cf.  Local  174,  International  Brotherhood  of  Teamsters 

V.  United  States,  F.  2d  (9th  Cir.,  1955);  1956 

C.  C.  H.  Standard  Federal  Tax  Reporter,  Vol.   5,  par. 
9136;  1956  P.  H.  Federal  Taxes,  Vol.  4,  par.  72,362. 

Here  the  District  Court  complied  fully  with  the  criteria 
later  set  forth  by  this  Court  in  its  decision  in  the  Team- 
sters case.  The  District  Court,  after  full  and  extensive 
hearing,  determined  the  propriety  of  the  summons  and 
exercised  ''its  independent  judgment  as  to  what  documents 
of  entries  were  relevant." 

The  District  Court,  under  the  authority  of  Section 
7402(b)  of  the  Code,  acted  by  "appropriate  process" 
(orders  to  show  cause,  and  later,  direct  orders)  to  "com- 
pel such  attendance,  testimony,  or  production  of  books, 
papers,  or  other  data." 

The  refusals  of  the  Borens,  officers  of  the  Boren  Com- 
pany, to  obey  the  orders  of  Judge  Mathes  of  December 
13,  1956,  to  produce  for  examination,  copying  and  photo- 
stating or  photographing  the  summoned  books  and  rec- 
ords, were  clearly  contemptuous  acts,  committed  in  the 
presence  of  the  Court.  [R.  74,  192-196.]  The  judgment 
committing  Delta  and  Clifford  Boren  and  fining  the 
Boren  Company  was  proper  and  should  be  affirmed.  Cf. 
Donnelly  v.  United  States,  201  F.  2d  826  (9th  Cir., 
1953). 


—18— 

D.  The  Appellants  Have  Never  Stated  Any  Legally  Suf- 
ficient Reason  for  Their  Refusal  to  Produce  the  Books, 
Records,  and  Checks  Summoned. 

After  a  full  and  complete  trial  on  December  5,  1955, 
on  the  petition  of  Special  Agent  Tucker  and  the  answer 
of  the  appellants,  the  District  Court  filed  on  December 
7,  1955,  its  findings  of  fact  and  conclusions  of  law  and 
order  compelling  the  officers  of  the  Boren  Company  to 
comply  with  the  Internal  Revenue  Service  summonses. 
At  the  hearing  before  Special  Agent  Tucker  on  Decem- 
ber 8,  1955,  pursuant  to  said  order,  the  appellants  in 
refusing  to  obey  said  order  of  Court  stated  as  their  only 
grounds  therefor  that  they  relied  on  those  grounds  set 
forth  in  their  answer  to  the  petition  filed  in  the  action 
on  November  10,  1955.  The  same  responses  were  made 
to  Judge  Mathes  on  their  return  before  him  on  December 
13,  1955.  He  deemed  the  reasons  insufficient  for  their 
refusal  then  to  comply  with  his  order  and  adjudged 
them  in  contempt.  The  Court  had  heard  all  the  testimony 
and  evidence,  found  that  the  investigation  was  necessary 
and  proper,  that  the  documents  and  checks  summoned 
were  necessary  and  that  the  agent  was  entitled  to  have 
them  photographically  copied. 

The  so-called  defenses  raised  by  the  witnesses  in  their 
petition  and  later  solely  relied  upon  as  grounds  for  their 
refusals  to  obey,  were,  first,  a  denial  of  the  allegations 
of  the  petition.  That  was  disposed  of  by  the  Court  after 
its  hearing  in   the  Findings.     [R.   49-55.] 

The  "second"  alleged  defense  was  that  one  inspection 
of   the   books   of   account   of   the   Boren   Company   had 
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been  made  in  connection  with  the  tax  HabiHty  of  CHfiford 
O.  Boren  and  Delta  M.  Boren  for  1950  and  1951.  [R. 
19.]  The  Court  struck  that  defense  finding  it  insufficient 
as  a  matter  of  law.  [R.  75-76.]  There  is  no  provision 
of  law  barring  more  than  one  inspection  of  a  witnesses' 
books  in  connection  with  a  continuing  investigation  of 
another  person's  tax  liability. 

The  "third"  defense  alleged  apparently  was  that  the 
tax  liability  of  the  Borens'  for  the  years  in  question  had 
been  determined.  [R.  24-26.]  The  Court  on  December 
7,  1955,  properly  found  to  the  contrary.  [Finding  XVIII, 
R.  56.] 

The  "fourth"  defense  was  labeled  "Failure  to  Utilize 
prior  opportunity."  [R.  26.]  No  such  doctrine  exists 
at  law  but  nevertheless  the  Court  found  as  a  matter 
of  fact  that  the  special  agent  was  at  all  times  denied 
permission  to  photostat  or  photograph  the  payroll  checks, 
exact  copies  of  which  were  necessary  to  the  continuance 
of   the   examination.     [Findings   XIX,    XX,    R.    56-57.] 

As  a  "fifth"  defense,  the  appellants  urged  that  the 
examination  seeks  information  for  criminal  prosecution 
and  not  ascertainment  of  tax  liability.  [R.  26.]  Another 
section  of  this  brief,  Part  III,  points  out  the  insufficiency 
of  this  defense  as  a  matter  of  law.  Moreover,  as  a 
matter  of  fact,  the  Court  found  that  the  purpose  of 
Tucker's  examination  was  both  to  determine  the  correct- 
ness of  the  tax  returns  filed  by  the  Borens  with  respect 
to  the  possible  assertion  of  additional  assessments  by 
reason  of  fraud  and  fraud  penalty  assessments,  and  to 
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determine  possible  criminal   tax   liability   of   the   Borens. 
[Finding  XXII,  R.  58.] 

For  the  "sixth"  defense,  the  appellants  alleged  a  require- 
ment of  a  notice  of  additional  inspection.  [R.  27.]  This 
apparently  is  premised  on  Section  7605(b)  of  the  Internal 
Revenue  Code  which  provides  "only  one  inspection  of  a 
taxpayer's  books  of  account  shall  be  made  for  each  tax- 
able year  unless  the  taxpayer  requests  otherwise  or 
unless  the  Secretary  or  his  delegate,  after  investigation, 
notifies  the  taxpayer  in  writing  that  an  additional  inspec- 
tion is  necessary."  However,  the  Court  found  that  the 
investigation  of  the  Borens  was  one  continuing  investiga- 
tion. Moreover,  said  section  refers  to  "taxpayer's"  books 
of  account.  The  defense  is  attempted  to  be  asserted  here 
in  behalf  of  the  third  person,  the  corporation  and  the 
corporate  books,  records,  papers,  and  checks.  The  statu- 
tory condition  is  not  pertinent  to  the  corporation,  a  third 
person  witness.  The  Court  properly  concluded  this  was 
a  reasonable  and  necessary  investigation. 

As  a  "seventh"  defense,  the  appellants  alleged  that  the 
Commissioner  had  made  a  determination  of  the  tax 
liability  of  Delta  Boren  and  Clifford  Boren  and,  there- 
fore, it  was  no  longer  necessary  to  conduct  an  examina- 
tion to  ascertain  the  correctness  of  their  returns.  [R. 
28-29.]  The  Court  considered  that  defense  and  as  a 
result  of  its  hearing  on  December  5,  1955,  determined 
that  Special  Agent  Tucker  had  reasonable  grounds  to 
believe  that  the  returns  filed  were  not  correct  and  the 
taxpayers  "have  additional  liabilities  with  respect  to 
civil  fraud  and  may  be  liable  under  the  criminal  laws  of 
the  United  States  for  filing  false  or  fraudulent  returns." 
[Finding  XXV,  R.  59.] 
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Likewise,  for  their  "eighth"  defense,  the  appellants 
claimed  that  the  records  were  not  material.  [R.  29.] 
The  Court  found,  Finding  XXVI  [R.  59-60],  that  the 
records  were  material  and  relevant.  In  any  event,  as  a 
matter  of  law,  the  third  person,  the  corporation,  cannot 
object  to  the  scope  of  an  examination. 

The  "ninth"  defense  which  alleged  lack  of  probable 
cause  for  the  issuance  of  the  summonses  was  struck  by 
the  Court  as  not  being  a  requirement  contained  in  Internal 
Revenue  Code.  [R.  29-30,  75-76.]  In  addition,  as  a 
matter  of  fact,  the  petition  was  verified  [R.  8]  and  the 
probable  cause  was  certainly  demonstrated  to  the  Court 
during  the  course  of  the  proceedings  for  the  production 
of  the  documents. 

The  Court  further  found,  Finding  XXVII  [R.  60], 
that  the  appellants  failed  to  sustain  any  of  their  sepa- 
rate defenses. 

To  summarize,  the  appellants  are  here  branded  with 
contumacious  conduct  for  failing  and  refusing  to  obey 
the  orders  of  the  Court  to  produce  for  examination, 
copying,  photographing  or  photostating  the  checks,  and 
in  giving  as  their  only  grounds  for  such  conduct  the 
same  grounds  theretofore  considered  at  length  by  the 
Court  and  by  it  deemed  insufficient  after  full  and  com- 
plete hearing.  No  claims  of  privilege  were  here  invoked, 
or  could  be  invoked.  The  District  Court,  in  view  of  its 
powers  under  Section  7402(a)  and  (b)  of  the  Internal 
Revenue  Code,  properly  dealt  with  the  obdurate  refusal 
and  stubbornness  of  appellants. 
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TL 

The  District  Court  Properly  Ordered  Appellants  to 
Produce  Certain  Records  for  Photographing  by 
the  Appellee. 

Section  7602,  Title  26,  U.  S.  C.  (1954,  Int.  Rev.  Code) 

provides  that, 

"the  Secretary  or  his  delegate  is  authorized — 

(1)  To  examine  any  books,  papers,  records  or 
other  data  which  may  be  relevant  or  material  to  such 
inquiry  ; 

(2)  To  summon  .  .  .  any  person  having  pos- 
session ...  of  books  of  account  containing 
entries  relating  to  the  business  of  the  person  liable 
for  tax  or  required  to  perform  the  act,  or  any  other 
person  the  Secretary  or  his  delegate  may  deem  proper, 
to  appear  before  the  Secretary  or  his  delegate  at  a 
time  and  place  named  in  the  summons  and  to  produce 
such  books,  papers,  records,  or  other  data,  and  to 
give  such  testimony,  under  oath,  as  may  be  relevant 
or  material  to  such  inquiry."    (Emphasis  supplied.) 

While  this  section  does  not  specifically  state  and  enu- 
merate in  exact  detail  what  means  may  be  employed  by 
the  Secretary  or  his  delegate  to  make  use  of  the  books, 
records  and  papers  which  may  be  summoned  under  the 
statute,  it  certainly  contemplates  that  the  books,  records 
and  papers  may  be  inspected  and  a  reasonable  means 
used  to  record  or  preserve  the  pertinent  parts  inspected. 

The  District  Court  found,  as  a  conclusion  of  law,  that 
the  appellee.  Special  Agent  Lloyd  M.  Tucker,  had  reason- 
able cause  to  believe  that  certain  checks  of  the  appellant, 
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Boren  Company  were  falsified  or  forged  and  that  the 
proceeds  were  received  by  the  taxpayers,  DeUa  M.  and 
Clifford  O.  Boren,  whose  income  tax  returns  were  being 
investigated  by  Agent  Tucker.  [R.  61.]  The  Court's 
conclusion  was  supported  by  evidence  consisting  of  the 
affidavit  of  Special  Agent  Tucker,  which  was  received 
in  evidence  in  lieu  of  his  testimony  on  direct  examination, 
but  subject  to  cross-examination.  In  his  affidavit  Special 
Agent  Tucker  testified  to  facts  ascertained  during  the 
investigation  which  caused  him  to  believe  that  certain 
payroll  checks  had  been  falsified  or  forged,  and  that  it 
was  necessary  for  him  to  photograph  or  photostat  these 
checks  in  order  to  have  an  expert  analyze  the  handwriting 
thereon.    [R.  34-35.] 

The  authority  to  summon  books  and  documents,  given 
by  Congress  to  the  Secretary  or  his  delegate,  would  be 
hollow  and  meaningless  if  the  agents  were  not  allowed 
to  record  for  their  use  the  information  appearing  on 
the  books  and  documents.  A  diligent  search  has  revealed 
no  cases  specifically  on  this  point  of  recordation  in  regard 
to  the  authority  of  the  Secretary  or  Commissioner  of 
Internal  Revenue  to  examine  and  require  the  production 
of  documents  under  the  Internal  Revenue  Code.  There 
is,  however,  a  case  decided  by  this  court  affirming  an 
order  of  a  District  Judge  requiring  production  of  records 
for  photographing  in  connection  with  an  Office  of  Price 
Stabilization  investigation.  Westside  Ford  v.  United 
States,  206  F.   2d  627    (9th   Cir.,   1953).     The   statute 
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under  which  a  summons  was  issued  by  the  OPS,  50 
U.  S.  C.  A.,  Appendix  2155(a),  is  similar  to  Section 
7602,  Title  26,  U.  S.  C.  The  interpretation  of  this  statute 
was  commented  on  by  this  court  at  page  634  of  206 
F.  2d  627,  as  follows: 

"We  are  not  impressed  with  the  argument.  The 
construction  urged  by  appellant  would  mean  that 
investigators  may  look  at  documents  but  may  not 
record  what  they  see;  that  they  must  commit  to 
memory  hundreds  of  documents,  with  long  columns 
of  figures,  to  determine  complex  questions  whether 
the  regulations  have  been  violated  or  evaded.  This 
reductio  ad  ahsurdum  is  a  sufficient  answer  to  appel- 
lant's argument.  Rightly  construed  Section  2155(a) 
gives  the  President  or  his  appointees  discretion  as 
to  the  means  of  investigation  as  well  as  the  subjects 
of  investigation." 

Appellant  in  his  brief  (Br.  25)  cites  the  case  of 
United  States  v.  Kraus,  270  Fed.  578  (S.  D.  N.  Y.,  1921), 
as  his  only  authority  for  the  proposition  that  his  records 
could  not  be  photographically  reproduced  by  the  Secre- 
tary or  his  delegate  under  Section  7602,  Internal  Revenue 
Code  of  1954.  The  Kraus  case  is,  however,  not  in  point 
in  that  it  is  a  case  involving  the  question  of  illegal 
search  and  seizure.  In  the  Kraus  case  Judge  Learned 
Hand  suppressed  evidence  which  was  illegally  seized 
without  a  search  warrant  by  prohibition  agents,  and  in 
the  same  case  refused  to  suppress  evidence  seized  incident 
to  an  arrest.  The  present  case  does  not  in  any  way 
involve  an  illegal  search  and  seizure  in  violation  of  the 
Fourth  Amendment,  but  involves  the  production  by  legal 
process  of   the  records  of   a  third  party. 
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HI. 
The  Fact  That  Evidence  Uncovered  by  a  Treasury 
Agent  in  a  Tax  Investigation  May  Later  Be 
Brought  Out  in  the  Criminal  Case  Does  Not 
Negate  or  Restrict  the  Agent's  Authority  as  a 
Delegate  of  the  Secretary  to  Examine  and  Sum- 
mon Documents  and  Persons  Under  Section  7602, 
Internal  Revenue  Code  of  1954. 

Section  7602  authorizes  the  Secretary  or  his  delegate 
to  examine  books  and  other  data  "for  the  purpose  of 
ascertaining  the  correctness  of  any  return  .  .  .  deter- 
mining the  liability  of  any  person  for  any  internal  rev- 
enue tax  ...  or  collecting  such  liability.  .  .  ." 
Special  Agent  Tucker  and  Revenue  Agent  Calkins  inves- 
tigated the  tax  liability  of  Clifford  O.  and  Delta  M. 
Boren.  [R.  11,  33.]  As  duly  authorized  agents  of  the 
Treasury  Department,  they  were  authorized  to  conduct 
such  investigation  by  Sections  7601  to  7606,  inclusive, 
Internal  Revenue  Code  of  1954.  In  the  course  of  the 
investigation  of  a  taxpayer,  Treasury  agents  are  required 
to  investigate  and  report  any  evidence  of  fraud  with 
intent  to  evade  taxes.  Fraud  has  a  definite  bearing  on 
tax  liability  in  that  a  fifty  per  cent  addition  to  the  tax 
is  applied  by  Section  6653,  Internal  Revenue  Code  of 
1954,  and  with  respect  thereto  there  is  no  statute  of  limita- 
tions as  to  assessment  and  collection  (Sec.  6501,  Int. 
Rev.  Code  of  1954). 

Special  Agent  Tucker  has  stated  that  he  was  primarily 
concerned  with  the  investigation  of  alleged  evasion  of 
tax.  [R.  11].  Tucker  further  testified  that  his  examina- 
tion was  being  conducted  for  the  purpose  of  investigating 
possible  criminal  prosecution.  [R.  117.]  Special  Agent 
Tucker   also   stated   that   his   investigation   was   not   yet 
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complete  [R.  13],  and  therefore  he  has  not  completed 
his  report  or  made  any  recommendation  to  his  superiors, 
which  recommendation  could  possibly  be  that  the  fifty 
per  cent  addition  under  Section  6653  be  imposed  and  that 
criminal  prosecution  be  not  recommended  to  the  Depart- 
ment of  Justice.  Special  Agent  Tucker  is  not  an  arm  of 
the  grand  jury,  or  an  arm  of  the  Department  of  Justice, 
which  is  charged  with  the  prosecution  of  Federal  crimi- 
nal cases. 

Appellant  has  cited  (Br.  27)  the  case  of  United  States 
V.  O'Connor,  118  Fed.  Supp.  248  (D.  C.  Mass.,  1953), 
for  the  proposition  that  the  authority  to  require  pro- 
duction of  books  and  papers  under  Section  7602,  Internal 
Revenue  Code  of  1954,  cannot  be  used  for  the  purpose 
of  securing  evidence  for  criminal  prosecution.  The  facts 
in  the  O'Connor  case  show  that  the  Treasury  agents 
had  completed  their  investigation  and  submitted  their 
report  to  their  superiors,  which  report  in  due  course 
was  referred  to  the  Department  of  Justice  and  an  indict- 
ment thereafter  was  returned  by  a  grand  jury.  The 
special  agent  frankly  admitted  that  the  purpose  of  the 
O'Connor  summons  was  to  secure  information  for  the 
criminal  trial.  O'Connor  was  clearly  a  case  of  the  agent 
attempting  to  use  a  Commissioner's  summons  to  obtain 
evidence  in  aid  of  a  pending  criminal  prosecution  in  a 
case  under  indictment,  and  not  for  the  purpose  of  deter- 
mining tax  liability.  As  the  Court  correctly  pointed  out, 
the  grand  jury  could  easily  have  compelled  the  production 
of  the  records  in  advance  of  trial.  In  the  present  case, 
the  agents  are  still  investigating  and  there  is  no  indict- 
ment or  pending  criminal  trial.  The  Fifth  Circuit,  in 
Falsone  v.  United  States,  205  F.  2d  734  (5th  Cir.,  1953), 
cert,  denied,  346  U.  S.  864,  discusses  the  Commissioner's 
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summons   and   the   difference   between   it   and   the   grand 
jury  subpoena,  on  page  IZJ ,  as  follows: 

'The  power  granted  to  the  Commissioner  of  In- 
ternal Revenue  by  26  U.  S.  C.  A.,  Section  3614 
is  inquisitorial  in  character  and  has  been  compared 
to  the  power  vested  in  federal  grand  juries.  Bolich 
V.  Rubel,  2d  Cir.,  67  F.  2d  894,  895;  Brownson 
V.  United  States,  8  Cir.,  32  F.  2d  844,  848.  An 
important  difference,  however,  is  that,  while  the 
reports  of  grand  juries  are  made  to  the  court,  the 
results  of  tax  investigations  are  reported  to  the 
Commissioner  and  it  is  for  him  to  determine  what 
action,  if  any,  is  required  under  the  law  in  view  of 
the  facts  revealed." 

When  a  matter  is  under  investigation  by  Treasury 
agents  and  no  recommendation  has  yet  been  made  to  the 
Department  of  Justice  or  other  proper  agency  as  to  crim- 
inal prosecution,  the  investigation  is  primarily  an  admin- 
istrative tax  investigation.  The  agents  are  attempting  to 
determine  taxpayer's  correct  tax  liability.  One  of  the 
basic  and  necessary  tools  given  to  the  Treasury  investi- 
gators by  Congress  is  the  authority  to  summon  witnesses 
and  documents.  If,  in  the  course  of  the  investigation  or 
at  the  completion  thereof,  the  facts  and  the  evidence  indi- 
cate to  the  agents  that  a  crime  has  been  committed,  they 
are  then  under  a  duty  to  recommend  criminal  prosecu- 
tion and  recommend  to  the  Commissioner  that  the  case 
be  forwarded  to  the  Department  of  Justice.  The  possi- 
bility that  criminal  violations  may  be  encountered  is  present 
in  every  investigation  and  to  contend  that  the  summons 
should  not  be  employed  to  obtain  evidence  which  may 
later  be  used  in  a  criminal  case  is  to  make  the  summons 
a  worthless  tool. 
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Most  of  the  cases  upholding  the  vaHdity  of  an  admin- 
istrative summons  under  the  Internal  Revenue  Code  have 
involved  summonses  issued  by  special  agents  rather  than 
by  revenue  agents  or  collection  officers.  Since  the  primary 
duty  of  a  special  agent  is  to  investigate  tax  evasion  and 
fraud  [R.  11],  the  courts  must  have  contemplated  that 
any  evidence  uncovered  in  response  to  the  summonses 
might  very  possibly  be  introduced  at  a  later  criminal  trial, 
should  one  be  instituted  on  tax  evasion  charges.  All  the 
following  cases  have  involved  summonses  issued  by  spe- 
cial agents: 

Chapman  v.  Goodman,  219  F.  2d  802  (9th  Cir., 
1955); 

Peoples  Deposit  Bank  v.  United  States,  112  Fed. 
Supp.  720  (E.  D.  Ky.,  1953),  affd.  212  F.  2d 
86,  cert,  denied,  348  U.  S.  838; 

Falsone  v.  United  States,  supra; 

Tucker  v.  Huhner,  129  Fed.  Supp.  110  (S.  D.  Cal., 
1955),  appeal  docketed  No.  14704  (9th  Cir.), 
Feb.  24,  1955  and  argued  and  submitted  Nov. 
7,  1955; 

Gretsky  v.  Basso,  136  Fed.  Supp.  640  (D.  C. 
Mass.,  1955); 

Schulman  v.  Dunlap,  105  Fed.  Supp.  104  (S.  D. 
N.  Y.,  1952) ; 

In  re  Wood,  130  Fed.  Supp.  121  (W.  D.  Ky., 
1955). 
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Conclusion. 

The  judgment  of  the  District  Court  committing  Delta 
and  Chfford  Boren,  the  responsible  officers  of  the  Clifford 
O.  Boren  Contracting  Co.,  Inc.,  to  the  custody  of  the 
United  States  Marshal  until  they  shall  obey  the  order 
of  the  Court  compelling  them  to  produce  for  examina- 
tion, copying  and  photostating  the  summoned  corporate 
books,  records,  and  payroll  checks,  and  fining  the  corpo- 
ration a  compensatory  fine  of  $110.00,  should  be  affirmed. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 

United  States  Attorney, 

Edward  R.  McHale, 

Asst.  United  States  Attorney, 
Chief,  Tax  Division, 

Thomas  J.  Sullivan, 
Attorney, 
Internal  Revenue  Service, 

Attorneys  for  Appellee. 

Charles  K.  Rice, 

Assistant  Attorney  General, 
Lee  a.  Jackson, 

Attorney. 

July,  1956. 
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APPENDIX. 
Internal  Revenue  Code  of  1954. 

Section  6501. 

Sec.  6501.     Limitations  on  Assessment  and  Col- 
lection. 

(a)  General  Rule. — Except  as  otherwise  pro- 
vided in  this  section,  the  amount  of  any  tax  im- 
posed by  this  title  shall  be  assessed  within  3  years 
after  the  return  was  filed  (whether  or  not  such 
return  was  filed  on  or  after  the  date  prescribed)  or, 
if  the  tax  is  payable  by  stamp,  within  3  years  after 
such  tax  became  due,  and  no  proceeding  in  court 
without  assessment  for  the  collection  of  such  tax 
shall  be  begun  after  the  expiration  of  such  period. 

(c)  Exceptions. — 

(1)  False  Return. — In  the  case  of  a  false  or 
fraudulent  return  with  the  intent  to  evade  tax,  the 
tax  may  be  assessed,  or  a  proceeding  in  court  for 
collection  of  such  tax  may  be  begun  without  assess- 
ment, at  any  time. 

(2)  Willful  Attempt  to  Evade  Tax, — In  case 
of  a  willful  attempt  in  any  manner  to  defeat  or 
evade  tax  imposed  by  this  title  (other  than  tax  im- 
posed by  subtitle  A  or  B),  the  tax  may  be  assessed, 
or  a  proceeding  in  court  for  the  collection  of  such 
tax  may  be  begun  without  assessment,  at  any  time. 

(68A  Stat.  803) 
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(4)  Extension  by  Agreement. — Where,  before 
the  expiration  of  the  time  prescribed  in  this  section 
for  the  assessment  of  any  tax  imposed  by  this  title, 
except  the  estate  tax  provided  in  chapter  11,  both 
the  Secretary  or  his  delegate  and  the  taxpayer  have 
consented  in  v^riting  to  its  assessment  after  such 
time,  the  tax  may  be  assessed  at  any  time  prior  to 
the  expiration  of  the  period  agreed  upon.  The 
period  so  agreed  upon  may  be  extended  by  subse- 
quent agreements  in  writing  m.ade  before  the  ex- 
piration of  the  period  previously   agreed  upon. 

(68A  Stat.  804) 

Section  6653. 

Sec.   6653.     Failure  to  Pay  Tax. 

(b)  Fraud. — If  any  part  of  any  underpayment 
(as  defined  in  subsection  (c))  of  tax  required  to 
be  shown  on  a  return  is  due  to  fraud,  there  shall 
be  added  to  the  tax  an  amount  equal  to  50  percent 
of  the  underpayment.  In  the  case  of  income  taxes 
and  gift  taxes,  this  amount  shall  be  in  lieu  of  any 
amount  determined  under  subsection    (a). 

(68 A   Stat.   822) 

Section  7402. 

Sec.  7402.     Jurisdiction  of  District  Courts. 

(a)  To  Issue  Orders,  Processes,  and  Judg- 
ments.— The  district  courts  of  the  United  States 
at  the  instance  of  the  United  States  shall  have  such 
jurisdiction  to  make  and  issue  in  civil  actions,  writs 
and  orders  of  injunction,  and  of  ne  exeat  repuhlica, 
orders  appointing  receivers,  and  such  other  orders 
and   processes,   and   to    render   such   judgments   and 
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decrees  as  may  be  necessary  or  appropriate  for  the 
enforcement  of  the  internal  revenue  laws.  The 
remedies  hereby  provided  are  in  addition  to  and 
not  exclusive  of  any  and  all  other  remedies  of  the 
United  States  in  such  courts  or  otherwise  to  enforce 
such  laws. 

(b)  To  Enforce  Summons. — If  any  person  is 
summoned  under  the  internal  revenue  laws  to  appear, 
to  testify,  or  to  produce  books,  papers,  or  other 
data,  the  district  court  of  the  United  States  for  the 
district  in  which  such  person  resides  or  may  be 
found  shall  have  jurisdiction  by  appropriate  process 
to  compel  such  attendance,  testimony,  or  produc- 
tion of  books,  papers,  or  other  data. 

(68A  Stat.  873) 

Section  7602. 

Sec.  7602.  Examination  of  Books  and  Witnesses. 
For  the  purpose  of  ascertaining  the  correctness 
of  any  return,  making  a  return  where  none  has  been 
made,  determining  the  liability  of  any  person  for  any 
internal  revenue  tax  or  the  liability  at  law  or  in 
equity  of  any  transferee  or  fiduciary  of  any  person 
in  respect  of  any  internal  revenue  tax,  or  collecting 
any  such  liability,  the  Secretary  or  his  delegate  is 
authorized — 

(1)  To  examine  any  books,  papers,  records, 
or  other  data  which  may  be  relevant  or  material 
to  such  inquiry; 

(2)  To  summon  the  person  liable  for  tax 
or  required  to  perform  the  act,  or  any  officer  or 
employee  of  such  person,  or  any  person  having 
possession,  custody  or  care  of  books  of  account 


containing  entries  relating  to  the  business  of  the 
person  liable  for  tax  or  required  to  perform  the 
act,  or  any  other  person  the  Secretary  or  his 
delegate  may  deem  proper,  to  appear  before  the 
Secretary  or  his  delegate  at  a  time  and  place 
named  in  the  summons  and  to  produce  such 
books,  papers,  records,  or  other  data,  and  to  give 
such  testimony,  under  oath,  as  may  be  relevant 
or  material  to  such  inquiry;  and 

(3)  To  take  such  testimony  of  the  person 
concerned,  under  oath,  as  may  be  relevant  or 
material  to  such  inquiry. 

(68   Stat.   901) 

Section  7603. 

Sec.  7603.     Service  of  Summons. 

*     *     *     When  the  summons  requires  the  produc- 
tion of  books,  papers,  records,  or  other  data,  it  shall 
be  sufficient  if  such  books,  papers,  records,  or  other 
data  are  described  with  reasonable  certainty. 
(68A   Stat.   902) 

Section  7604. 

Sec.  7604.     Enforcement  of  Summons. 

(a)  Jurisdiction  of  District  Court. — If  any 
person  is  summoned  under  the  internal  revenue  laws 
to  appear,  to  testify,  or  to  produce  books,  papers, 
records,  or  other  data,  the  United  States  district 
court  for  the  district  in  which  such  person  resides 
or  is  found  shall  have  jurisdiction  by  appropriate 
process  to  compel  such  attendance,  testimony,  or 
production  of  books,  papers,  records,  or  other  data. 
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(b)  Enforcement. — Whenever  any  person  sum- 
moned under  section  7602  neglects  or  refuses  to  obey 
such  summons,  or  to  produce  books,  papers,  records, 
or  other  data,  or  to  give  testimony,  as  required,  the 
Secretary  or  his  delegate  may  apply  to  the  judge  of 
the  district  court  or  to  a  United  States  commissioner 
for  the  district  within  which  the  person  so  summoned 
resides  or  is  found  for  an  attachment  against  him 
as  for  a  contempt.  It  shall  be  the  duty  of  the  judge 
or  commissioner  to  hear  the  application,  and,  if 
satisfactory  proof  is  made,  to  issue  an  attachment, 
directed  to  some  proper  officer,  for  the  arrest  of 
such  person,  and  upon  his  being  brought  before 
him  to  proceed  to  a  hearing  of  the  case;  and  upon 
such  hearing  the  judge  or  the  United  States  com- 
missioner shall  have  power  to  make  such  order  as 
he  shall  deem  proper,  not  inconsistent  with  the  law 
for  the  punishment  of  contempts,  to  enforce  obedi- 
ence to  the  requirements  of  the  summons  and  to 
punish  such  person  for  his  default  or  disobedience. 

(68 A  Stat.  902) 

Section  7605(b). 

Sec.  7605.     Time  and  Place  of  Examination. 

(b)  Restrictions  on  Examination  of  Tax- 
payer.— No  taxpayer  shall  be  subjected  to  unneces- 
sary examination  or  investigations,  and  only  one 
inspection  of  a  taxpayer's  books  of  account  shall  be 
made  for  each  taxable  year  unless  the  taxpayer  re- 
quests otherwise  or  unless  the  Secretary  or  his  dele- 
gate, after  investigation,  notifies  the  taxpayer  in 
writing  that  an  additional  inspection  is  necessary. 

(68A  Stat.  902) 
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STATEMENT 


The  Appellants  have  confined  their  statements 
and  arguments  to  matters  which  appear  in  the 
record  on  appeal.  Appellee  has  not  seen  fit  to  stay 
within  the  record  on  appeal.  We  therefore  feel 
compelled  to  comment  upon  Appellee's  excursions 
from  the  record. 

Appellee  has  referred  to  an  indictment  returned 
by  the  Federal  Grand  Jury  on  April  25,  1956,  in 
United  States  v.  Del  L.  Brandow,  Charles  D.  Ford, 
et  al.,  Southern  District  of  California,  No.  24955- 
CD.  [Br.  4]  Appellants  therefore  believe  it  neces- 
sary to  place  before  this  Court  a  complete  copy  of 
the  indictment,  which  is  printed  in  the  Appendix, 
infra,  and  to  call  this  Court's  attention  to  the 
allegations  contained  in  Appellants'  second  separate 
defense,  paragraphs  II,  III,  IV,  V  and  VI,  [R.  20-21], 
and  to  Count  One  through  Seven  of  said  indictment. 

Appellee  has  stated  that  he  was  informed  that 
endorsements  on  certain  payroll  checks  of  Appel- 
lant corporation  "were  forged"  (Br.  5-6),  and  that 
he  "found  evidence  that  payroll  checks  of  the  cor- 
poration were  being  issued,  endorsements  being 
forged,  checks  cashed,  and  the  proceeds  going  not  to 
the  payee  but  to  the  taxpayers  ..."  [Br.  9-10] 
The  evidence  in  the  record  on  these  statements  is 
Appellee's  affidavit.  [R.  34]  An  examination  of 
said  affidavit  will  show  no  evidence  of  forgery, 
cashing  of  checks,  or  receipt  by  the  taxpayers  of 
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the  proceeds.  These  are  rank  speculations  by  Ap- 
pellee. 

Appellee  states  that  he  was  assigned  to  the 
investigation  during  the  course  of  Ford's  investi- 
gation, "but  did  not  actually  get  involved  in  the 
investigation"  until  after  Ford  resigned,  the  report 
of  Ford's  solicitations  had  been  made,  and  a  new 
agent  assigned  to  the  case.  The  evidence  is  that 
Appellee  was  assigned  at  the  request  of  Ford  on 
May  11,  1954,  almost  five  months  before  the  tax- 
payers reported  Ford's  activities ;  and  that  Appellee 
did  not  commence  his  examination  of  the  returns 
of  Appellants  Clifford  O.  Boren  and  Delta  M.  Boren 
until  October  20,  1954.  [R.  116-117]  There  is  no 
evidence  that  Appellee  was  not  "involved  in  the  in- 
vestigation" in  ways  other  than  examining  the  Ap- 
pellants' returns  between  May  11, 1954  and  October 
6, 1954,  the  date  the  activities  of  Ford  were  reported. 

Appellee  states  that  "Delta  and  Clifford  Boren 
are  the  owners"  of  the  Boren  Company.  [Br.  14] 
The  record  is  that  they  are  the  vice  president  and 
president,  respectively,  of  Appellant  corporation. 
[R.  49]  The  ownership  of  the  Appellant  corpora- 
tion is  not  shown  by  the  record. 

Appellee  states  that  ".  .  .  he  has  not  completed 
his  report  or  made  any  recommendation  to  his 
superiors  . . ."  [Br.  26]  The  record  is  devoid  of  any 
evidence  relative  to  this  statement. 

Appellee  states  that  "By  refusing  to  rely  on  the 
preUminary  work  of  the  'suspect'  former  Agent, 
Ford,  the  Government  leaned  over  backwards  not 


to  prejudice  the  taxpayers."  [Br.  12-13]  The  record 
does  not  show  that  the  Gk)vermnent  refused  to  rely 
on  the  work  of  Ford.  On  the  contrary,  there  are 
strong  indications  that  Appellee  has  in  fact  relied 
upon  Ford's  work  throughout  the  investigation. 
This  will  be  discussed  further  in  Part  I  of  this  brief. 

The  indictment,  evidence  of  forgery,  cashing 
checks  and  receiving  the  proceeds  thereof,  the  lack 
of  involvement  of  Appellee  in  the  investigation  dur- 
ing a  period  of  almost  five  months  after  he  was  as- 
signed to  the  case,  the  ownership  of  the  Boren  Com- 
pany, the  absence  of  a  report  or  recommendation  by 
Appellee,  the  Government's  refusal  to  rely  upon 
Ford's  work,  the  Government  —  personified  by 
Appellee  and  Revenue  Agent  Calkins  —  "leaning 
over  backwards  not  to  prejudice  the  taxpayers", 
—  all  matters  de  hors  the  record  —  are  tempations 
for  Appellants  likewise  to  go  outside  the  record 
for  the  purpose  of  demonstrating  the  truth  or  falsity 
of  the  statements,  further  background  of  the  exami- 
nation, and  possible  motives  of  Appellee  and  Reve- 
nue Agent  Calkins.  However,  we  do  not  believe 
this  Court  is  interested  in  making  factual  determi- 
nations to  supplement  the  record  on  appeal  by  briefs 
unsupported  by  sworn  testimony.  If  the  Court  be- 
lieves any  of  these  matters  to  be  material  to  the 
determination  of  the  issues  involved,  further  pro- 
ceedings should  be  had. 

For  convenience  in  discussing  Appellee's  argu- 
ments, we  will  follow  Appellee's  organization. 


ARGUMENT 


THE  DISTRICT  COURT  ERRED  IN  FINDING 
APPELLANTS  IN  CIVIL  CONTEMPT. 

A.  Whether  the  examination  of  the 
individual  taxpayers  has  terminated 
is  not  determinative.  The  determina- 
tive question  is  whether  Appellee  has 
made  one  examination  of  Appellant 
corporation's  books  of  account. 

The  burden  of  the  argument  of  Appellee  that 
the  examination  of  the  income  tax  liability  of  Ap- 
pellants Clifford  O.  Boren  and  Delta  M.  Boren 
which  commenced  November  2,  1953  never  termi- 
nated and  is  still  continuing,  is  that  the  examination 
by  Appellee  and  Revenue  Agent  Calkins  is  not  a 
re-examination,  but  a  "fresh  start"  precipitated  by 
the  taxpayers'  accusations  against  former  Revenue 
Agent  Ford.  [Br.  11-13]  Appellee  reasons  that 
since  the  * 'fresh  start"  shows  a  continuing  exami- 
nation of  the  individual  taxpayers,  there  is  no  re- 
examination of  the  corporate  taxpayer.  This  evi- 
dences a  misconception  of  the  issues  here  involved. 

Appellants  have  not  in  this  proceeding  con- 
tended that  the  examination  commenced  by  Appellee 
and  Revenue  Agent  Calkins  on  October  20, 1954  was 
a  proscribed  re-examination  of  the  Appellant  cor- 
poration's books  and  records.  Rather  their  conten- 
tion is  that  the  examination  sought  by  the  sum- 
monses is  a  re-examination  sought  by  Appellee, 


after  Appellee  and  Revenue  Agent  Calkins  had  made 
a  complete  and  detailed  examination  of  Appellant 
corporation's  books  and  records  in  connection  with 
the  tax  liability  of  Appellants  Delta  M.  Boren  and 
Clifford  O.  Boren  for  the  years  1950  and  1951  be- 
tween the  period  October  20, 1954  and  July  15, 1955. 
The  primary  issue  is  whether  he  is  entitled  to  make 
a  re-examination  under  the  circumstances. 

Appellee  states  that  after  the  issuance  of 
notices  of  deficiency  to  the  individual  Appellants  he 
was  first  informed  that  one  of  the  persons  carried 
as  an  employee  of  Appellant  corporation  was  not 
a  bona  fide  employee.  [Br.  12]  This  does  not  com- 
port with  the  facts. 

The  Appellants  brought  out  at  the  hearing 
the  fact  that  the  affidavit  of  said  employee  was 
dated  March  16,  1955.  Appellee  was  in  doubt  as  to 
the  date  of  the  affidavit.  [R.  132,  140]  However, 
Appellee  testified  that  the  notices  of  deficiency 
issued  under  date  of  March  11,  1955  to  Appellants 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  years 
1950  and  1951  contained  adjustments  based  on  in- 
formation obtained  from  the  examination  of  Ap- 
pellant corporation's  payroll  records  and  checks, 
and  since  the  issuance  of  the  notices  of  deficiency. 
Appellee  testified,  he  had  not  obtained  any  other 
information  showing  that  any  other  particular  pay- 
roll checks  or  deductions  should  be  disallowed  for 
the  year  1951.   [R.  128] 
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The  conclusion  necessarily  follows  that  the 
information  which  was  contained  in  the  affidavit 
dated  March  16,  1955  was  obtained  prior  to  that 
date,  and  prior  to  the  issuance  of  the  notices  of 
deficiency. 

However,  the  precise  date  Appellee  obtained 
his  information  is  not  of  great  consequence.  If  it  is 
assumed  that  the  information  was  not  obtained  until 
March  16,  1955  the  results  would  not  be  affected. 
The  Court  found  as  a  fact  that  Appellee  did  not  want 
to  examine  the  books  and  records  for  the  purpose  of 
adujusting  or  changing  the  notice  of  deficiency.  [R. 
58]  Furthermore,  between  March  16, 1955  and  July 
15,  1955,  Appellee  had  adequate  opportunity  to 
examine  the  books  and  records  sought  by  the  sum- 
monses. [R.  120-121]  It  must  also  be  recalled  that 
Appellee  had  available  for  examination,  and  did 
examine,  the  books  and  records  sought,  including 
all  the  payroll  checks,  and  extensive  notes  and 
transcripts  were  made  from  the  books  and  records. 
[R.  52]  Appellee  abstracted  from  the  payroll  checks 
all  information  contained  thereon.    [R.  136-137] 

Appellee  argues  that  he  sought  to  have  the 
checks  photographically  reproduced  "...  to  de- 
termine whether  then  to  impose  additional  civil 
fraud  sanctions  ..."  [Br.  12] 

Appellee  testified  that  adjustments  had  been 
made  in  the  notices  of  deficiency  on  the  basis  of 
information  obtained  by  him  in  his  examinations, 
that  since  the  issuance  of  the  notices  of  deficiency 
no  additional  information  in  derogation  to  the  pay- 
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roll  deductions  or  checks  had  been  obtained.  [R. 
128]  Furthermore,  the  full  measure  of  civil  fraud 
sanctions  had  been  imposed  against  Appellants 
Clifford  O.  Boren  and  Delta  M.  Boren  in  the  notices 
of  deficiency.  [R.  56]  In  addition,  the  Court  found 
that  Appellee  had  acknowledged  that  he  did  not 
want  to  examine  the  records  and  checks  for  the 
purpose  of  adjusting  or  changing  the  notices  of 
deficiency.   [R.  57-58] 

Appellee  asserts  in  his  brief  that  "By  refusing 
to  rely  on  the  preliminary  work  of  the  'suspect' 
former  agent,  Ford,  the  Government  leaned  over 
backwards  not  to  prejudice  the  taxpayers."  [Br. 
12-13]   This  deserves  examination. 

At  the  request  of  the  now  indicted  Ford,  Ap- 
pellee was  assigned  to  assist  in  the  examination. 
[R.  108]  Appellee  states  in  his  brief  that  he  was 
primarily  concerned  with  the  investigation  of 
alleged  evasion  of  tax.  [Br.  25]  This  assignment 
was  made  on  May  11,  1954,  almost  five  months 
prior  to  the  report  by  one  of  the  Appellants  of 
Ford's  solicitations.  Appellee  testified  that  he  did 
not  commence  his  examination  until  October  20, 
1954.  [R.  11]  On  that  date,  and  without  previously 
investigating.  Appellee  informed  counsel  for  Appel- 
lants that  he  intended  to  conduct  a  criminal  investi- 
gation of  the  returns  of  Appellants  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950  and 
1951.  Appellee's  associate.  Revenue  Agent  Calkins, 
had  not,  prior  to  October  20, 1954,  investigated  these 
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returns.  [R.  117]  Appellee  testified  that  on  Octo- 
ber 20, 1954  he  had  memoranda  which  had  been  pre- 
pared by  Revenue  Agent  Ford  [R.  118],  and  had 
seen  memoranda  prepared  by  Revenue  Agent  Mil- 
ler, who  was  associated  with  Revenue  Agent  Ford 
in  the  examination  of  Appellants'  returns.  [R.  118- 
119] 

From  the  foregoing  it  is  probable  the  govern- 
ment has  in  fact  relied  on  the  "preliminary  work 
of  the  'suspect'  former  agent,  Ford  .  . ." 

The  information  relative  to  the  employee  did 
not  come  into  Appellee's  knowledge  until  sometime 
after  February,  1955.  [R.  140]  Appellee  asserts  in 
his  affidavit  [R.  12]  that  "Preliminary  investiga- 
tion of  the  taxable  years  1950  and  1951  of  the  Borens 
shows  that  in  excess  of  $40,000.00  of  taxable  income 
was  not  reported ..."  This  affidavit  was  subscribed 
on  September  19,  1955.  The  information  relative  to 
the  employee  which  Appellee  states  he  obtained 
relates  only  to  $2,817.97  of  salary  deducted  by  Ap- 
pellant corporation,  and  $2,853.03  by  Appellant 
Clifford  O.  Boren.  No  evidence  of  any  kind  was 
introduced  by  Appellee  concerning  the  difference 
between  the  salary  amounts  and  the  $40,000.00. 
It  is  not  known  whether  the  "$40,000.00"  includes, 
or  is  in  addition  to  the  salary  items.  Since  Appellee 
commenced  his  examination  with  the  avowed  pur- 
pose of  conducting  a  criminal  investigation,  with 
no  prior  investigation  by  him  or  his  associate  Reve- 
nue Agent  Calkins,  it  is  a  reasonable  inference  that 
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the  "$40,000.00"  was  the  basis  for  his  criminal 
investigation  and  was  a  product  of  the  efforts  of 
Ford  and  his  associate  Miller. 

The  Court's  attention  is  called  to  Count  Five  of 
the  indictment  in  the  Appendix,  wherein  is  alleged 
a  conspiracy  involving  Charles  D.  Ford  which  re- 
sulted in  the  assertion  by  one  of  the  conspirators, 
another  revenue  agent,  that  a  taxpayer  had  a  de- 
ficiency of  approximately  $146,000.00,  and  the  ex- 
amination was  not  yet  completed.  It  is  further 
alleged  therein  that  this  asserted  deficiency  was 
false. 

B.  The  evidence  does  not  support  the 
findings  that  the  records  sought  by 
the  summonses  are  material,  relevant 
and  necessary  to  Appellee's  investiga- 
tion. 

This  subject  was  fully  discussed  in  Appellants' 
brief,  pages  28  to  33,  and  will  not  be  reiterated. 

It  is  to  be  noted,  however,  that  Appellee  discusses 
only  the  materiality  of  the  payroll  checks.  He  has 
apparently  abandoned  his  assertion  that  the  other 
records  sought  by  the  summonses  are  material  to 
his  investigation. 

Appellee  premises  an  argument  on  the  state- 
ment that  the  individual  Appellants  "are  the 
owners"  of  Appellant  corporation.  This  is  not  sup- 
ported by  the  record. 

C.  The  District  Court  did  not  exercise 
its  independent  judgement  as  to  what 
documents  and  entries  were  relevant. 


The  books  and  records  sought  by  the  sum- 
monses were,  at  the  request  of  the  Court,  brought 
before  the  Court  by  the  Appellants.  They  were 
available  to  the  Court  for  its  examination  to  de- 
termine whether  the  records  called  for  contained 
an  item  or  items  having  a  real  bearing  on  the  matter 
under  investigation.  The  testimony  of  Appellee  and 
Revenue  Agent  Calkins  shed  very  little  light  upon 
what  matters  the  records  contained  which  had  a 
bearing  on  the  tax  liability  of  Appellants  Clifford 
O.  Boren  and  Delta  M.  Boren.   [R.  138, 143-145] 

Furthermore,  it  must  be  remembered  that  Ap- 
pellee and  Revenue  Agent  Calkins  had  previously 
made  a  thorough  examination  of  the  records  and 
had  extensive  notes  and  transcripts  theref rom. 

D.  Appellants  have  stated  legally  suf- 
ficient reasons  for  declining  to  produce 
the  records  demanded. 

Appellee  argues  that  Appellants  never  stated 
any  legally  sufficient  reason  for  declining  to  pro- 
duce the  summoned  records.  The  lower  Court  held 
that  the  answer,  and  the  third  through  eighth 
separate  defenses,  were  legally  sufficient  defenses. 
[R.  75-76] 

The  defenses  to  the  petition  were  considered  at 
length  in  Appellants'  opening  brief.  However,  a 
comment  on  the  fourth  defense  is  pertinent. 

Appellants  alleged  that  throughout  the  course 
of  the  examination  being  made  by  Appellee  and 
Revenue   Agent   Calkins   the   books   and   records 
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sought  by  Appellee  in  his  summonses  were  available 
to  him.  Appellants  also  alleged  that  Appellee  spent 
less  than  5%  of  his  time  actually  examining  the 
books  and  records,  and  more  than  95%  of  his  time 
was  devoted  to  leisurely  relaxing  and  enjoying  the 
comforts  afforded  by  the  offices  of  counsel  for 
Appellants.    [R.  26] 

The  lower  Court  found  as  a  fact  that  Appellee 
and  Revenue  Agent  Calkins  had  available  for  ex- 
amination, and  did  examine  all  the  records  sought 
herein,  and  extensive  notes  and  transcripts  thereof 
were  made.  [R.  51-52]  Appellee  testified  that  he 
devoted  only  a  "small  amount"  of  his  available 
time  to  the  examination  of  these  books  and  records. 
[R.  121] 

This  defense,  which  the  lower  Court  had  found 
to  be  legally  sufficient,  was  disposed  by  a  finding 
that  Appellee  had  never  been  given  "exclusive  pos- 
session or  control"  of  said  records,  that  he  was 
permitted  to  examine  the  records  only  in  the  pres- 
ence of  counsel  for  Appellant  corporation,  and  was 
denied  permission  to  photographically  reproduce 
the  records.   [R.  57] 

Appellee's  failure  to  utilize  the  opportunities 
which  he  had  to  further  examine  the  books  and 
records  is  a  defense  to  Appellee's  action.  Appellee  is 
authorized  to  make  only  reasonable  and  necessary 
examinations.  Through  the  present  action  Appellee 
seeks  to  re-examine  Appellant's  books  and  records 
after  a  thorough,  complete  and  detailed  examination 
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had  been  made.  Appellee  testified  in  response  to 
a  question  by  the  Court  that  he  had  full  opportunity 
to  make  a  complete  examination  of  the  checks. 
[R.  120]  Since  the  examination  was  made,  no 
additional  information  was  obtained  by  Appellee. 
If  he  now  believes  it  necessary  to  re-examine  Appel- 
lants' books  and  records,  this  necessity  must  be 
ascribed  to  a  failure  on  his  part  to  sufficiently 
utilize  his  prior  opportunities.  It  is  unreasonable 
to  require  a  taxpayer  to  be  subjected  to  a  re-exami- 
nation, especially  one  as  broad  in  scope  as  required 
by  the  summonses,  simply  because  Appellee  failed 
to  take  advantage  of  his  opportunities. 

The  authority  to  examine  books  and  records 
does  not  require  a  taxpayer  to  give  the  examining 
agent  "exclusive  possession  or  control."  A  taxpayer 
is  entitled  to  be  present  in  person  or  by  counsel  of 
his  choice  at  an  examination  conducted  under  the 
authority  of  a  summons  issued  under  Section  7602, 
IRC  1954.  He  is  no  less  entitled  to  be  present  in 
person  or  by  counsel  at  an  examination  conducted 
under  said  section  without  the  issuance  of  a  sum- 
mons. 

The  facts  which  brought  about  the  indictments 
set  forth  in  the  Appendix,  and  that  fact  that  Ap- 
pellee was  assigned  to  the  investigation  at  the 
request  of  Ford  approximately  five  months  prior 
to  the  report  of  the  solicitations,  were  ample,  cogent 
reasons  for  the  presence  of  counsel  throughout  the 
examination. 
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THE  DISTRICT  COURT  ERRED  IN  ORDER- 
ING APPELLANTS  TO  PRODUCE  CERTAIN 
RECORDS  FOR  PHOTOGRAPHING  BY  APPEL- 
LEE. 

The  burden  of  Appellee's  argument  that  he  is 
entitled  to  demand  that  the  books  and  records  of 
Appellant  corporation  be  photographically  repro- 
duced is  that  if  revenue  agents  were  not  allowed  to 
record  for  their  use  the  information  appearing  on 
the  books  and  documents,  the  authority  conferred 
by  Section  7602  would  be  hollow  and  meaningless. 

The  obvious  answer  to  this  argument  is  that 
Appellee  and  Revenue  Agent  Calkins  have  recorded 
for  their  use  the  information  contained  in  the  books 
and  records  sought.  The  District  Court  found  as  a 
fact  that  Revenue  Agent  Calkins  made  extensive 
notes  and  transcripts  from  the  books  and  records 
sought,  and  from  the  payroll  checks  and  records. 
The  District  Court  also  found  as  a  fact  that  Appellee 
made  abstracts  of  information  from  the  payroll 
records  and  fchecks.  [R.  52]  The  testimony  of 
Appellee  shows  that  his  examination  of  the  payroll 
checks  was  most  complete.   [R.  136-137] 

Appellee  argues  that  the  present  case  does  not 
in  any  way  involve  an  illegal  search  and  seizure  in 
violation  of  the  Fourth  Amendment,  but  involves 
the  production  by  legal  process  of  the  records  of  a 
third  party.   [Br.  24] 
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We  have  demonstrated  that  the  examination 
sought  by  the  summonses  is  unnecessary,  unreason- 
able in  scope,  in  excess  of  the  authority  conferred 
by  section  7602,  IRC  1954,  for  a  purpose  not  within 
the  statute,  and  does  not  comply  with  the  require- 
ments of  Section  7605(b),  IRC  1954. 

As  this  Court  recently  pointed  out  **  .  .  .  such 
proceeding  is  in  the  nature  of  a  search  and  seizure 
which  has  constitutional  overtones,  especially  when 
directed  to  a  third  person, .  . .  Such  a  demand,  to  be 
constitutional,  must  constitute  a  reasonable  exer- 
cise of  the  power  granted.  A  third  party  is  within 
his  rights  to  refuse  such  a  demand  and  test  the 
matter  in  Court."  [Emphasis  supplied] 

Local  11  If.,  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  et  al,  v. 
U.^., F,  2d ,  CCA-9,  No. 

The  case  of  Westside  Ford  v.  United  States^ 
206  F.2d  627,  (CCA-9)  cited  by  Appellee,  [Br.  23- 
24]  related  to  a  grant  of  authority  to  the  President 
as  a  part  of  his  emergency  powers,  which  authorized 
inspections  far  greater  in  scope  than  Section  7602, 
IRC  1954.  This  authority  granted  under  the  Defense 
Production  Act  of  1950  provided  that  the  "Presi- 
dent shall  be  entitled  ...  by  regulation,  subpena  or 
otherwise  to  obtain  such  information  from  .  .  . 
make  such  inspection  of  the  books,  records,  and 
other  writings,  premises  or  property  of  .  .  .  any 
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other  writings,  premises  or  property  of  .  . .  any  per- 
son as  may  be  appropriate,  in  his  discretion  ..." 
50  U.S.C.A.  Appendix,  Section  2155 (a) .  The  author- 
ity thus  conferred  left  in  the  President's  discretion 
the  means  of  investigation  as  well  as  the  subjects  of 
investigation.  The  authority  granted  in  Section 
7602,  IRC  1954,  to  "examine"  does  not  confer  such 
discretion  on  Appellee. 

Furthermore,  the  Westside  Ford  case  involved 
records  required  to  be  kept  as  an  aid  to  the  enforce- 
ment of  a  regulatory  statute  and  under  the  doctrine 
of  Shapiro  v.  United  States,  335  U.S.  1,  would  be 
public  records,  which  is  not  true  in  this  case. 
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WHERE  THE  ADMITTED  PURPOSE  OF  THE 
EXAMINATION  IS  TO  SECURE  EVIDENCE 
FOR  CRIMINAL  PROSECUTION,  IT  IS  OUTSIDE 
THE  AUTHORITY  CONFERRED  BY  SECTION 
7602,  IRC  1954. 

Appellee's  argument  is  that  in  any  examination 
there  is  a  possibility  of  unearthing  a  criminal  viola- 
tion and  this  possibility  should  not  negate  or  re- 
strict the  agent's  authority.  This  is  obviously  true. 
However,  here  we  are  not  dealing  with  such  a 
general  possibility. 

Appellee  has  testified  that  one  of  his  express 
purposes  in  issuing  the  summonses  was  to  assist 
in  the  preparation  of  a  criminal  case.  [R.  134] 
Realistically  viewed,  the  background  of  the  exami- 
nation and  the  evidence,  permits  the  reasonable 
inference  that  Appellee's  sole  purpose  is  to  assist  in 
the  preparation  of  a  criminal  case. 

In  United  States  v.  O'Connor,  118  Fed.  Supp. 
248,  (D.C.  Mass.,  1953)  discussed  by  Appellee  in  his 
brief,  page  26,  the  facts  showed  that  one  of  the  pur- 
poses for  issuing  the  summons  was  to  aid  in  a  crimi- 
nal prosecution.  In  that  case  the  government 
argued,  page  250,  that  ".  .  .  so  far  as  this  Court 
knows  there  may  be  many  other  purposes  more  ob- 
viously appropriate  to  the  direct  interest  of  the 
Treasury  and  the  direct  concern  of  [the  Special 
Agent]."  The  Court  refused  to  enforce  the  sum- 
mons. 

It  is  again  to  be  noted  that  although  Appellee 
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asserts  that  "...  he  has  not  completed  his  report  or 
made  any  recommendation  to  his  superiors.  .  .  " 
[Br.  26]  there  is  no  support  for  this  statement  in  the 
record. 


CONCLUSION 

The  Judgement  and  Order  of  the  District  Court 
should  be  reversed. 


Respectfully  submitted, 

JOHN  A.  BRANT 
Attorney  for  Appellants 


July,  1956. 
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APPENDIX 

IN  THE  UNITED  STATES  DISTRICT  COURT 

IN  AND  FOR  THE  SOUTHERN  DISTRICT  OF 

CALIFORNIA 

(CENTRAL  DIVISION) 


UNITED  STATES  OF 
AMERICA, 

Plantiff, 

V. 

DEL  L.  BRANDOW, 
CHARLES  D.  FORD, 
WILLIAM  C.  RAU,  and 
WILLIAM  E.  WALLACE, 
Defendants. 


No.  24955-CD 
INDICTMENT 
(U.S.C,  Title  18,  Sec. 
371-Conspiracy;  U.S. 
C,  Title  18,  Sec.  1001- 
False  statements;  U. 
S.C,  Title  26,  1954 
Ed.,  Sec.  7214(a)(5) 
and  U.S.C,  Title  26, 
1954  Ed.,  Sec.  7214 
(a)  (6)  -  Defrauding 
the  United  States) 


The  grand  jury  charges : 

COUNT  ONE 
[18  U.S.C,  Section  371] 
That  on  or  about  the  8th  day  of  September, 
1954,  and  continuously  thereafter  up  to  and  includ- 
ing the  6th  day  of  October,  1954,  in  the  Southern 
District  of  California,  WILLIAM  C  RAU,  late  of 
Los  Angeles,  California;  DEL  L.  BRANDOW,  late 
of  La  Canada,  California;  and  CHARLES  D.  FORD, 
late  of  San  Diego,  California,  and  sometimes  here- 
inafter called  the  defendants,  did  unlawfully,  know- 
ingly and  willfully  conspire,  combine,  federate  and 
agree  together  and  with  each  other  to  defraud  the 
United  States  of  its  right  to  have  the  lawful  func- 
tion of  its  Internal  Revenue  Service  exercised  and 
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performed  freely  from  unlawful  impairment  and 
obstruction  and  free  from  corruption,  improper 
influence,  dishonesty  and  fraud,  and  free  from  un- 
authorized disclosure  of  its  confidential  informa- 
tion, information  obtained  through  the  efforts  of 
its  employees  and  the  results  of  its  investigations; 
and  that  during  the  existence  of  said  conspiracy  one 
or  more  of  the  accused,  as  hereinafter  mentioned  by 
name,  did  the  following  acts  in  furtherance  of  and 
to  effect  the  object  of  the  conspiracy  as  aforesaid : 

1.  That  on  or  about  the  8th  day  of  September, 
1954,  CHARLES  D.  FORD,  then  a  revenue  agent  in 
the  employ  of  the  Internal  Revenue  Service,  stated 
in  a  telephone  conversation  with  Mrs.  Delta  M. 
Boren  that  he  was  a  revenue  agent  working  on  her 
tax  case  and  that  he  was  shortly  leaving  the  Govern- 
ment and  that  her  representatives  were  not  properly 
handling  her  case  and  that  he,  Ford,  could  be  very 
helpful  to  her. 

2.  That  on  or  about  the  14th  day  of  September, 
1954,  CHARLES  D.  FORD  conferred  with  Delta  M. 
Boren  at  her  home  in  San  Diego,  California,  and 
stated  to  her  that  her  attorneys  were  not  properly 
handling  her  case  and  that  she  would  be  much  better 
off  to  employ  him,  Ford,  and  his  associate,  WIL- 
LIAM C.  RAU,  an  attorney. 

3.  That  on  or  about  the  15th  day  of  September, 
1954,  CHARLES  D.  FORD  and  DEL  L.  BRANDOW 
conferred  with  Delta  M.  Boren  at  her  home  in  San 
Diego,  California,  and  stated  that  her  attorneys 
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were  not  handling  her  case  properly ;  that  they,  the 
defendants,  could  save  her  a  lot  of  money  and  keep 
her  out  of  jail  because  of  their  knowledge  of  the 
Government's  case  if  she  would  employ  them. 

4.  That  on  or  about  the  28th  day  of  September, 
1954,  CHARLES  D.  FORD,  DEL  L.  BRANDOW, 
and  WILLIAM  C.  RAU  conferred  with  Delta  M. 
Boren  at  her  home  in  San  Diego,  California,  and 
stated  to  Mrs.  Boren  that  her  attorneys  were  not 
properly  handling  her  case  and  that  they,  the  defen- 
dants, could  save  her  a  substantial  amount  of  money 
because  of  their  knowledge  of  the  Government's 
case,  if  retained. 

COUNT  TWO 

[U.S.C,  Title  18,  Sec.  1001] 

That  on  or  about  the  26th  day  of  October,  1954,^ 
DEL  L.  BRANDOW,  late  of  La  Canada,  CaUfornia, 
did  willfully  and  knowingly  make  and  cause  to  be 
made  false  and  fraudulent  statements  and  repre- 
sentations in  a  matter  within  the  jurisdiction  of  a 
department  and  agency  of  the  United  States  by 
signing  an  affidavit  before  Special  Agent  Francis 
S.  Sullivan  and  Special  Agent  Walter  Schlick,  both 
of  the  Internal  Revenue  Service,  Treasury  Depart- 
ment of  the  United  States,  at  Los  Angeles,  Cali- 
fornia, in  the  Southern  District  of  California,  which 
affidavit  stated  that  at  no  time  during  the  dis- 
cussions at  Mrs.  Boren's  house  did  Mr.  Ford  or  any- 
one else  state  directly  or  imply  that  Mr.  Ford  was 
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willing  to  disclose  the  Government's  case  and  fur- 
ther stated  that  Charles  D.  Ford  at  no  time  dis- 
cussed the  tax  features  of  the  Boren  case  with  him, 
whereas,  as  he  then  and  there  well  knew,  he  (Del  L. 
Brandow)  did  state  and  imply  during  the  conver- 
sations at  Mrs.  Boren's  house  on  September  15  and 
September  28,  1954,  that  Ford  had  disclosed  the 
Government's  case  to  him  and  that  Ford  was  will- 
ing to  disclose  it  for  Mrs.  Boren's  benefit. 

COUNT  THREE 

[U.S.C,  Title  18,  Sec.  1001] 

That  on  or  about  the  26th  day  of  October,  1954, 
WILLIAM  C.  RAU,  late  of  Los  Angeles,  California, 
did  willfully  and  knowingly  make  and  cause  to  be 
made,  false  and  fraudulent  statements  and  repre- 
sentations in  a  matter  within  the  jurisdiction  of  a 
department  and  agency  of  the  United  States  by 
signing  an  affidavit  before  Special  Agent  Francis 
S.  Sullivan  and  Special  Agent  Walter  Schlick,  both 
of  the  Internal  Revenue  Service,  Treasury  Depart- 
ment of  the  United  States,  at  Los  Angeles,  Cali- 
fornia, in  the  Southern  District  of  California,  which 
affidavit  stated  that  at  no  time  during  the  discus- 
sions at  Mrs.  Boren's  house  did  Mr.  Ford  or  anyone 
else  state  directly  or  imply  that  Mr.  Ford  was  will- 
ing to  disclose  the  Government's  case  and  further 
stated  that  Charles  D.  Ford  at  no  time  discussed 
the  tax  features  of  the  Boren  case  with  him,  where- 
as, as  he  then  and  there  well  knew,  he  (William  C. 
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Rau)  did  state  and  imply  during  the  conversations 
at  Mrs.  Boren's  house  on  September  28,  1954,  that 
Ford  had  disclosed  the  Government's  case  to  him 
and  that  Ford  was  willing  to  disclose  it  for  Mrs. 
Boren's  benefit. 

COUNT  FOUR 

[U.S.C,  Title  18,  Sec.  1001] 

That  on  or  about  the  26th  day  of  October,  1954, 
CHARLES  D.  FORD,  late  of  San  Diego,  Cahfornia, 
did  willfully  and  knowingly  make  and  cause  to  be 
made,  false  and  fraudulent  statements  and  repre- 
sentations in  a  matter  within  the  jurisdiction  of  a 
department  or  agency  of  the  United  States  by  ap- 
pearing before  Special  Agents  Francis  S.  Sullivan 
and  Walter  Schlick,  at  the  office  of  the  Intelligence 
Division,  Internal  Revenue  Service,  Los  Angeles, 
California,  at  Los  Angeles,  in  the  Southern  District 
of  California,  and  stated  under  oath  that  he  had 
never  discussed  the  Boren  case  with  DEL  L.  BRAN- 
DOW  or  WILLIAM  C.  RAU,  that  he  had  never 
solicited  employment  from  Delta  M.  Boren  regard- 
ing her  tax  problems,  and  that  he  did  not  on  or  about 
September  8,  1954  call  at  the  home  of  Delta  M. 
Boren,  whereas,  as  he  then  and  there  well  knew,  he 
had  discussed  the  Boren  case  with  DEL  L.  BRAN- 
DOW  and  WILLIAM  C.  RAU,  he  had  solicited  em- 
ployment from  Delta  M.  Boren,  and  had  on  or  about 
September  8,  1954  called  at  the  home  of  Delta  M. 
Boren. 
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COUNT  FIVE 

[18  U.S.C.  371,  26  U.S.C.  7201, 1954  Ed.] 

That  on  or  about  the  3rd  day  of  September, 
1954,  the  exact  date  being  to  the  grand  jurors  un- 
known, and  continously  thereafter  up  to  and  includ- 
ing the  26th  day  of  November,  1954,  in  the  Southern 
District  of  California,  WILLIAM  C.  RAU,  late  of 
Los  Angeles,  Cahfornia;  DEL  L.  BRANDOW,  late 
of  La  Canada,  California;  CHARLES  D.  FORD,  late 
of  San  Diego,  Cahfornia;  and  WILLIAM  E.  WAL- 
LACE, late  of  Glendale,  California,  and  sometimes 
hereinafter  called  the  defendants,  did  unlawfully, 
knowingly,  and  willfully  conspire,  combine,  federate, 
and  agree  together  and  with  each  other  to  defraud 
the  United  States  of  its  right  to  have  the  lawful 
function  of  its  Internal  Reve^nue  Service  exercised 
and  performed  freely  from  unlawful  impairment 
and  obstruction  and  free  from  corruption,  improper 
influence,  dishonesty  and  fraud,  and  to  attempt  to 
evade  and  defeat  a  large  part  of  the  income  taxes 
due  and  owing  to  the  United  States  of  America  by 
Howard  W.  and  Edith  A.  Kirch,  for  the  calendar 
years  1950, 1951, 1952  and  1953,  and  that  during  the 
existence  of  said  conspiracy  one  or  more  of  the 
accused,  as  hereinafter  mentioned  by  name,  did  the 
following  acts  in  the  furtherance  of  and  to  effect  the 
object  of  the  conspiracy  as  aforesaid: 

1.  That  on  or  about  the  3rd  day  of  September, 
1954,  WILLIAM  E.  WALLACE,  in  the  city  of  Vista, 
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county  of  San  Diego,  did  present  himself  and  iden- 
tify himself  as  a  revenue  agent  with  the  Internal 
Revenue  Service,  United  States  Treasury  Depart- 
ment, to  one  Howard  W.  Kirch,  and  stated  to  said 
Howard  W.  Kirch  that  he,  Wallace,  was  assigned 
to  investigate  said  Kirch's  income  tax  returns  for 
the  years  1952  and  1953. 

2.  That  subsequent  to  the  3rd  day  of  Septem- 
ber, 1954,  and  extending  to  approximately  the  14th 
day  of  September,  1954,  WILLIAM  E.  WALLACE 
did  examine  books  and  records  of  Howard  W.  Kirch, 
and  in  the  course  of  said  examination  said  WIL- 
LIAM E.  WALLACE  stated  to  Howard  W.  Kirch 
that  he,  Wallace,  had  uncovered  a  deficiency  of 
approximately  $146,000.00,  and  that  the  examina- 
tion was  not  yet  completed,  when  in  truth  and  in 
fact  said  WILLIAM  E.  WALLACE  knew  that  this 
said  $146,000.00  of  deficiency  was  false. 

3.  That  on  or  about  the  14th  day  of  September, 
1954,  DEL  L.  BRANDOW  and  WILLIAM  C.  RAU 
met  with  Howard  W.  Kirch  in  the  offices  of  WIL- 
LIAM C.  RAU,  in  Los  Angeles,  California,  and  said 
WILLIAM  C.  RAU  stated  to  said  Howard  W.  Kirch 
that  he  (Kirch)  was  in  serious  tax  trouble,  and  that 
he,  WILLIAM  C.  RAU,  DEL  L.  BRANDOW  and 
CHARLES  D.  FORD  would  represent  him  before 
the  Internal  Revenue  Service,  and  that  their  fee 
would  be  25  7o  of  the  amount  saved  for  Kirch. 

4.  That  on  or  about  the  15th  day  of  September, 
1954,  DEL  L.  BRANDOW  and  CHARLES  D.  FORD 
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met  with  Howard  W.  Kirch  and  Edith  A.  Kirch,  in 
Vista,  California,  at  which  meeting  Howard  W. 
Kirch  and  Edith  A.  Kirch  signed  an  agreement  with 
WILLIAM  C.  RAU,  under  which  terms  said  WIL- 
LIAM C.  RAU  would  endeavor  to  effect  a  reduction 
or  elimination  of  a  proposed  tentative  deficiency 
assessment  of  Federal  income  taxes  of  approxi- 
mately $146,000.00  for  a  25  7o  contingent  fee,  and 
said  Howard  W.  Kirch  wrote  out  one  check  for 
$6,000.00  and  another  check  for  $2,000.00,  both 
payable  to  the  Twentieth  Century  Auditors  and 
delivered  them  to  DEL  L.  BRANDOW,  doing  busi- 
ness as  Twentieth  Century  Auditors. 

5.  That  on  or  about  the  26th  day  of  October, 
1954,  DEL  L.  BRANDOW,  WILLIAM  C.  RAU  and 
CHARLES  D.  FORD  informed  Howard  W.  Kirch 
that  Revenue  Agent  WILLIAM  E.  WALLACE 
would  not  close  Kirch's  tax  case  and  make  an  agree- 
ment until  they  (Rau,  Brandow  and  Ford)  re- 
ceived their  fee. 

6.  That  on  or  about  the  29th  day  of  October, 
1954,  Howard  W.  Kirch,  WILLIAM  C.  RAU, 
CHARLES  D.  FORD,  DEL  L.  BRANDOW,  and 
WILLIAM  E.  WALLACE  met  in  the  offices  of 
WILLIAM  C.  RAU,  in  Los  Angeles,  California,  and 
said  WILLIAM  E.  WALLACE  dehvered  Treasury 
Department  Form  870,  Waiver  of  Restrictions  on 
Assessment  and  Collection  of  Deficiency  in  Tax 
and  Acceptance  of  Overassessment,  to  Howard  W. 
Kirch,  in  which  the  Treasury  Department,  through 
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WILLIAM  E.  WALLACE,  assessed  income  taxes 
of  $13,284.58  plus  penalties  of  $1,338.51  upon 
Howard  W.  and  Edith  A.  Kirch  for  the  taxable  years 
1950,  1951,  1952,  and  1953,  and  that  Howard  W. 
Kirsch,  in  the  presence  of  WILLIAM  E.  WALLACE, 
presented  to  CHARLES  D.  FORD,  DEL  L.  BRAN- 
DOW  and  WILLIAM  C.  RAU  a  check  in  the  amount 
of  $24,000.00. 

7.  That  on  or  about  the  26th  day  of  November, 
1954,  WILLIAM  E.  WALLACE  turned  in  a  report 
of  the  tax  liability  of  Howard  W.  and  Edith  A.  Kirch 
for  the  years  1950  and  1953,  inclusive,  to  the  Audit 
Division  of  the  Office  of  the  Director  of  Internal 
Revenue,  Los  Angeles,  California,  and  included  with 
this  report  a  Treasury  Department  Form  870  with 
assessed  taxes  in  the  amount  of  $13,284.58  plus 
penalties  of  $1,338.51,  and  that  said  WILLIAM  E. 
WALLACE  recommended  that  the  tax  liability  of 
Howard  W.  and  Edith  A.  Kirch  for  the  years  1950 
to  1953,  inclusive,  be  settled  for  this  amount. 

COUNT  SIX 
[26  U.S.C,  Sec.  7214(a)  (5),  1954  Ed.] 

That  on  or  about  the  3rd  day  of  September, 
1954,  the  exact  date  being  to  the  grand  jurors  un- 
known, and  continuously  thereafter  up  to  and  in- 
cluding the  26th  day  of  November,  1954,  in  the 
Southern  District  of  California,  WILLIAM  E.  WAL- 
LACE, being  an  officer  and  employee  of  the  United 
States,  to  wit:  an  internal  revenue  agent  acting  in 
connection  with  a  revenue  law  of  the  United  States, 
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to  wit:  26  U.S.C.,  Subtitle  A.,  Chapter  1,  knowingly 
made  an  opportunity  for  Del  L.  Brandow,  William 
C.  Rau,  and  Charles  D.  Ford  to  defraud  the  United 
States  of  a  large  part  of  the  income  taxes  due  and 
owing  to  the  United  States  of  America  by  Howard 
W.  and  Edith  A.  Kirch  for  the  calendar  years  1950, 
1951,  1952,  and  1953  by  recommending  an  assess- 
ment of  income  taxes  in  the  amount  of  $13,284.58 
and  penalties  of  $1,338.51,  and  by  accepting  a  check 
in  the  amount  of  $5,000.00  as  partial  payment  of  the 
said  $13,284.58  deficiency,  which  deficiency  he  knew 
to  be  insufficient  and  of  a  lesser  amount  than  was 
actually  due  to  the  United  States  of  America. 

COUNT  SEVEN 

[26  U.S.C,  Sec.  7214(a)  (6),  1954  Ed.] 

That  on  or  about  the  3rd  day  of  September, 
1954,  the  exact  date  being  to  the  grand  jurors  un- 
known, and  continuously  thereafter  up  to  and  in- 
cluding the  26th  day  of  November,  1954,  in  the 
Southern  District  of  California,  WILLIAM  A.  WAL- 
LACE, late  of  Glendale,  California,  then  an  officer 
and  employee  of  the  United  States,  to  wit:  an 
internal  revenue  agent  acting  in  connection  with  a 
revenue  law  of  the  United  States,  to  wit:  26  U.S.C, 
Subtitle  A.,  Chapter  1,  enabled  William  C.  Rau,  Del 
L.  Brandow,  and  Charles  D,  Ford  to  defraud  the 
United  States  of  a  large  part  of  the  income  taxes 
due  and  owing  by  Howard  W.  and  Edith  A.  Kirch 
for  the  calendar  years  1950,  1951,  1952,  and  1953, 
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by  recommending  an  assessment  of  income  taxes 
in  the  amount  of  $13,284.58  and  penalties  of 
$1,338.51,  and  by  accepting  a  check  in  the  amount  of 
$5,000.00  as  partial  payment  of  this  deficiency  of 
$13,284.58,  which  deficiency  he  then  and  there  well 
knew  to  be  insufficient,  fraudulent  and  without 
basis. 


A  TRUE  BILL 


Foreman 


LAUGHLIN  E.  WATERS 
United  States  Attorney 

Bond  fixed  in  the  amount  of 
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No.  15010 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


CLIFFORD  O.  BOREN  CONTRACTING 
CO.,  INC.,  a  California  corporation; 
CLIFFORD  O.  BOREN,  President 
CLIFFORD  O.  BOREN  CONTRACTING 
CO,,  INC.,  and  DELTA  M.  BOREN, 
Vice-President,  CLIFFORD  O.  BOREN 
CONTRACTING  CO.,  INC., 

Appellants, 
vs. 

LLOYD  M.  TUCKER,  Special  Agent, 
Internal  Revenue  Service, 

Appellee. 


On  Appeal  From  the  United  States  District  Court  for  the 

Southern  District  of  California 

Southern  Division 


PETITION  OF  APPELLANTS 
FOR  REHEARING  EN  BANC 


TO  THE  HONORABLE  JUDGES  OF  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE  NINTH  CIR- 
CUIT, LEMMON,  BARNES,  AND  HAMLEY,  CIRCUIT 
JUDGES: 

Appellants,  by  and  through  their  attorneys  of  record, 
hereby  petition  this  Honorable  Court  to  rehear  the  above 
entitled  case,  and  upon  rehearing  to  grant  the  relief  prayed 
for. 

On  December  3,  1956,  this  Court  affirmed  the  Order 
of  the  District  Court  holding  Appellants  in  Contempt  of 
Court.  In  affirming  the  Order  holding  Appellants  in  Con- 
tempt of  Court,  we  respectfully  submit,  the  Court  fell  into 
error. 

The  decision  of  this  Court,  it  is  respectfully  submitted, 
is  not  in  accord  with  the  decision  of  this  Court  in  Hubner 
V.  Tucker,  ....F.2d----,  September  21,  1956.  In  the  interests 
of  uniformity  of  decision  in  this  Court,  it  is  respectfully 
urged  that  a  rehearing  en  banc  be  granted. 

GROUNDS  FOR  REHEARING 


THE  DECISION  IS  INCONSISTENT  WITH  PRIOR 
DECISIONS  OF  THIS  COURT. 

In  Hubner  v.  Tucker,  ..  .F.2d....,  September  21,  1956, 
this  Court  declared  the  proper  method  to  be  followed  by 
the  Internal  Revenue  Service,  and  the  District  Court,  in 
discovery  proceedings  involving  third  parties.  [Hubner  v. 
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Tucker,  supra,  Slip.  Op.  4]  The  procedure  there  outHned 
was  not  followed  in  Boren  v.  Tucker,  and  it  is  respectfully 
urged  that  this  Court's  decision  in  Boren  v.  Tucker  is  not 
reconcilable  with  the  prior  holding  in  Hubner  v.  Tucker. 


II 


THE  ORDER  REQUIRING  APPELLANTS  TO  SUB- 
MIT ALL  OF  THE  RECORDS  FOR  PHOTOSTATING 
WAS  NOT  SUPPORTED  BY  THE  EVIDENCE. 

This  Court  upheld  the  Order  of  the  District  Court  that 
Appellee  was  entitled  to  photostat  all  of  the  summoned 
corporate  books,  records  and  payroll  checks.  The  only 
evidence  of  the  necessity  of  photostating  the  records  re- 
lated to  the  payroll  checks.  This  Court  discussed  in  con- 
nection with  the  right  to  photostat  only  the  payroll  checks. 
[Slip.  Op.  6-7] 

Appellants  respectfully  submit  that  this  Court  fell 
into  error  in  not  restricting  the  right  to  photostat  to  those 
records  where  a  necessity  of  having  exact  copies  was 
shown. 

CONCLUSION 

The  Appellants  urge  this  Court  to  reconsider  its  de- 
cision in  light  of  the  procedures  prescribed  in  Hubner  v. 
Tucker,  and  the  apparent  conflict  of  decision.  The  Appel- 
lants also  urge  this  Court  to  reconsider  the  scope  of  the 
order  relating  to  the  right  of  Appellee  to  photostat  the 
corporate  records. 
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PRAYER 

WHEREFORE,  the  Appellants  pray  that  this  Honor- 
able Court  grant  the  petition  for  rehearing  en  banc  with 
reargument  of  the  case  if  deemed  advisable  by  the  Court, 
and  that  it  reverse  the  decision  below. 

Respectfully  submitted, 

John  A.  Brant 
Attorney  for  Appellants 

CERTIFICATION 

It  is  hereby  certified  by  the  counsel  for  the  Appellants 
in  the  above  entitled  case  that  this  petition  for  rehearing 
is  presented  in  good  faith  and  in  his  judgment  it  is  well 
founded  because  of  the  importance  of  the  issues  involved, 
and  in  no  wise  is  it  interposed  for  the  purpose  of  delay. 

John  A.  Brant 
Counsel  for  Appellants. 


